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HARRISON  B.  MOORE,  et  al.,  Respondents,  v.  THE 
NEW  JERSEY  LIGHTERAGE  COMPANY,  et  al., 
Appellants. 

Injunction, — Equity  Jurisdiction  in  an  action  by  citizens  of  this  state  against 

a  foreign  corporation. 

The  plaintiffs,  being  citizens  of  the  state  of  New  York,  have  a  right  in 
equity  to  restrain  tlie  defendants,  a  foreign  corporation,  from  attempting 
to  forfeit  their  shares  of  stoclc,  for  non-payment  of  an  assessment,  of  $50 
per  share,  called  after  the  shares  had  been  fully  paid  for,  and  such  an  assess- 
ment should  not  be  enforced  against  them  by  forfeiture,  &c. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  0*Gobman,  J  J. 

Bedded  May  6, 1889. 

Appeal  from  order  enjoining  the  defendants  during 
the  pendency  of  the  action. 

Enos  N.  Toft,  for  appellants. 

Abbott  Brothers,  attorneys,  and  Albert  A.  Abbott,  for 
respondents. 

By  the  Coubt. — Sedgwick,  Ch.  J. — The  defendant- 
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2  MOOUE  V.  THE  NEW  JERSEY  LIGHTERAGE  CO. 

Opinion  of  the  Court,  by  Sedgwick,  Ch.  J., 

corporation  is  foreign,  having  been  constituted  by 
the  statutes  of  New  Jersey.  I  assume  that  the 
plaintiffs  are  residents  of  this  state  and  that  the 
courts  of  this  state  have  jurisdiction  of  the  action. 
The  appellants  make  no  question  as  to  the  3urisdi6- 
tion. 

The  defendant-corporation  made  a  call  upon  its 
stockholders,  generally,  including  the  plaintiffs,  of 
$50  per  share.  In  this  call  it  was  declared  **  that 
any  stockholder  might  assign,  to  the  corporation, 
his  shares,  and  that  in  such  a  case,  the  corporation 
would  issue  to  him  a  certificate  for  one-half  of  the 
number  of  shares  assigned^  and  the  assignment 
should  be  in  satisfaction  of  the  call. 

The  plaintiffs  claimed  in  this  action  that  such  a 
call  was  not  authorized  by  law,  and  was  invalid  be- 
cause the  shares  of  the  company  had  been  before  the 
call  fully  paid  for,  and  were  not  assessable  and  the 
corporation  was  not  authorized  by  law  to  take  any- 
thing but  cash  in  payment  for  shares.  It,  however, 
appears  that  if  the  plaintiffs  were  not  liable  to  the 
threatened  consequences  of  the  call,  they  would  not 
be  injured  by  other  shareholders  acceding  to  the 
terms  of  the  call. 

On  the  papers  the  plaintiffs'  shares  have  been  fully 
paid  for,  and  the  call  should  not  be  enforced  fegainst 
them.  The  resolution  directing  the  call  specifically 
threatens  to  enforce  it  under  its  charter,  that  is  to 
proceed  to  forfeit  the  shares  of  those  stockholders 
who  do  not  fulfil  the  demands  of  the  call.  The 
plaintiffs  have  a  right  in  equity  to  restrain  an 
attempt  to  forfeit  their  shares.  When  this  restraint 
is  made  by  order  of  the  court,  they  are  fully  pro- 
tected against  any  injury  that  may  come  from  the 
enforcement  of  the  call  against  other  shareholders. 
The  order  below  should  be  modified  by  enjoining 
the  defendants  from  proceeding  to  forfeit  the  plaint- 
iffs* shares.     The  plaintife  have   an  adequate  pro- 


LOVELESS  V.  THE  MANHATTAN  RAILWAT  CO. 


Statement  of  the  Case. 


tection  at  law  against  any  action  the  corporation 
may  bring,  for  a  money  judgment  upon  the  supposed 
obligations  of  the  call. 

I  do  not  think  that  the  order  of  injunction  is  con- 
trary to  the  provision  of  §  1809  Code  Civil  Proced- 
ure, but,  omitting  the  specific  injunction  against 
other  directors  than  the  one  served,  will  take  the 
question  out  of  the  case. 

The  order  is  modified,  as  the  opinion  suggests, 
and,  as  modified,  a£Srmed  without  costs. 

O'GoBMAN,  J.,  concurred. 


EDWIN  H.  LOVELESS,  Respondent,  v.  THE  MAN- 
HATTAN RAILWAY  COMPANY,  Appellant. 

a 

Negligence^Que8tionB  to  wUnesa  on  triaL 

A  question  to  Dr.  Stimsoiif  an  expert  witness  on  the  trial,  aslvlng  his  general 
opinion  as  to  the  testimony  he  had  heard  in  regard  to  a  rupiure  of  certain 
ligaments  of  plaintiff's  leg,  was  properly  excluded.  The  court  held  that 
his  general  opinion  as  to  the  said  testimony  was  not  evidence. 

The  next  question  to  the  same  witness  was  also  properly  excluded,  hecause 
he  was  asked  to  weigh  the  evidence  that  he  had  heard  hefore  answering  the 
question,  and  this  was  the  office  of  the  jury,  and  also  because  it  did  not 
appear  from  the  question  what  evidence  the  witness  had  heard,  or  as  to 
what  x>art  of  the  testimony  the  question  was  pointed 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  O'Gobman,  JJ. 

Decided  May  6, 1880. 

Appeal  from  judgment,  entered  on  verdict  of  jury, 
for  plaintiff. 

Davies  &  Bapallo,  attorneys,  and  Howard  Towns- 
endy  of  counsel,  for  appellant. 

Amoux^  Ritch  &  Woodford,  attorneys,  and  Haley 
Fiske,  of  counsel,  for  respondent. 
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Opinion  of  the  Court,  by  Sbdowick,  Ch.  J. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  from  alleged  negligence  of  defendant's 
servants.  The  question  that  on  the  trial  was  asked 
of  plaintiff  when  a  witness,  and  that  defendant's 
counsel  objected  to,  and  that  related  to  the  declara- 
tions of  Dr.  Freer,  was  not  answered,  and  the  next 
question,  asked  by  the  court,  which  was  different 
substantially  from  the  first  question,  was  not  ob- 
jected to. 

Dr.  Stimson,  a  witness  on  behalf  of  defendant, 
testified  on  direct  examination  that  he  had  heard 
the  testimony  that  there  was  a  rupture  of  certain 
ligaments  of  plaintiff's  leg.  The  next  question 
was  :  What  have  you  to  say  on  the  testimony  you 
have  heard  on  that  subject  ?  This  question  was 
properly  excluded,  for  his  general  opinion  as  to  the 
testimony  was  not  evidence.  The  next  question 
was  properly  overruled.  It  was  :  Does  the  testi- 
mony you  have  heard  on  that  subject  satisfy  your 
mind  as  to  the  existence  of  any  such  double  rupt- 
ure ?  The  witness  was  here  asked  to  weigh  the 
evidence  he  had  heard.  This  was  the  ofiice  of  the 
jury.  Beyond  this  it  did  not  appear  from  the  ques- 
tion what  evidence  the  witness  had  heard,  or  as  to 
what  part  of  the  testimony  the  question  was  pointed. 

The  learned  counsel  for  the  appellant  has  urged 
that  the  complaint  should  have  been  dismissed  under 
the  law  of  the  case  of  Kelly  v.  The  Manhattan  Rail- 
way Co.,  112  N.  Y.  443.  The  cited  case  sustains  the 
law  as  charged  by  the  court  below,  and  the  facts  of 
this  case  differ  from  the  facts  in  the  Kelly  case  in 
such  respects  that  the  judge  below  was  correct  in 
not  dismissing  the  complaint. 

Judgment  affirmed  with  costs. 

Freedman  and  O'Gorman,  J.  J.,  concurred. 
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Statement  of  the  Case. 


ROBERT  F.  SHEPARD,  MARY  N.  SHEPARD  and 
FRANCES  S.  SHEPARD,  Individually,  and  as 
Administratrix  of  the  Estate  op  FRANCIS  N. 
SHEPARD,  Deceased,  and  IRENE  F.  SHEPARD, 
et  al..  Infants  by  Guardian,  Ac,  Respondents,  v. 
THE  MANHATTAN  RAILWAY  COMPANY,  et 
AL.,  Appellants. 

Complaint. — Union  qfsevercil  caiuea  of  action  and  parties, — Under  Section 
434  of  the  Code  of  Civil  Procedure^  it  mu8t  appear  on  the  face  qf  the  Com- 
plaint that  all  the  causeny  so  united,  belong  to  one  of  the  subdivisions  of 
this  section,  that  they  are  consistent  with  each  other,  and  affect  all  the 
.parties  to  the  action. — Mi^oinder, — Injunction,  Ac. 

It  is  not  a  misjoinder  if  all  the  plaintiffs  have  an  interest  in  the  action, 
although  it  is  not  a  co-extensive  interest,  l^he  action  should  concern  an 
interest  in  common* 

The  injunction  asked  was  against  the  continued  operation  of  the  elevated 
railroad  of  defendants,  and  the  maintenance  of  the  structure.  The  remedy 
for  this  was  one  equitable  cause  of  action  for  the  injunction  and  the 
recovei7  of  the  damages  caused,  at  least,  before  the  commencement  of  th« 
action. 

Before  1887,  Francis  N.  Shepard,  and  the  plaintiffs  Robert  F.  Shepard  and 
Mary  N.  Shepard  were  the  tenants  in  common  of  the  premises  affected  by 
the  construction  and  operation  of  the  railroad  of  defendants.  Francis  N. 
Shepard  died  in  16S7,  leaving  as  his  heirs  two  children,  who  became  tenants 
in  common  with  the  owners  of  the  other  two  undivided  third  parts. 
Although  the  heirs  could  not  recover  for  damages  before  the  death  of  their 
father,  yet  it  was  proper  to  make  them  plaintiffs.  The  other  tenants  in 
common  had  a  right  to  recover  damages  Inflicted  continuously,  from  before 
the  death  of  the  father  of  the  children,  and  afterwards  to  the  bringing  of 
the  action,  at  least.  The  children  had  a  right  to  recover  one  third  of  the 
damages  from  the  time  of  their  father's  death ;  therefore,  all  the  tenants 
in  common  became  interested  in  the  damage  done. 

As  to  Frances  S.  Shepard,  as  administratrix  and  individually,  she  had  a 
right  to  the  damage  suffered  by  the  land  owned  by  her  intestate,  Francis 
N.  Shepard,  prior  to  his  death,  and  her  personal  interest  as  widow  with- 
out dower  assigned  was  such  an  interest  as  miglit  be  protected  by  an 
injunction  against  the  effects  upon  the  land  in  which  she  had  a  dower 
interest. 

Held^  that  there  was  no  misjoinder  of  action  or  of  parties. 
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AppeUanto'  points. 

Before  Sedgwick,  Ch.J.,FBEEDMANandO'GoEMAN,  JJ. 

Bedded  May  6,  1889. 

Appeal  from  an  interlocutory  judgment  overruling 
a  demurrer  to  the  amended  complaint. 

Davies  &  Rapallo,  attorneys,  and  Edward  S.  Rapallo 
and  Brainard  Tolles,  of  counsel,  for  appellants, 
argued : — 

I.  Causes  of  action  cannot  properly  be  united 
unless  they  all  affect  all  the  parties  to  the  action. 
Section  484  of  the  Code  of  Civil  Procedure,  after 
enumerating  nine  different  classes  of  causes  of  action, 
prescribes  the  following  conditions  upon  which  they 
may  be  united  in  the  same  complaint :  •'  But  it  must 
appear,  upon  the  face  of  the  complaint,  that  all  the 
causes  of  action  so  united,  belong  to  one  of  the  fore- 
going subdivisions  of  this  section  ;  that  they  are 
consistent  with  each  other  ;  and,  except  as  other- 
wise prescribed  by  law,  that  they  effect  all  the 
parties  to  the  action."  The  tendency  of  Code  legis- 
lation has  been  to  make  the  rules  of  pleading  and 
practice  as  few  and  as  simple  as  possible,  and  to 
assimilate  the  legal  and  equitable  procedure.  The 
rule  laid  down  with  respect  to  the  joinder  of  causes 
of  action,  viz.,  that  they  should  all  affect  all  the 
parties  to  the  action,  applies  without  distinction  to 
causes  of  action  which  are  legal  or  equitable,  or  both. 
It  is  enough  for  the  purpose  of  this  appeal  to  say 
that  it  is  the  law  of  the  land  and  that  it  is  too  short 
and  plain  to  be  evaded  ;  it  must  either  be  obeyed  or 
disregarded.  No  rule  of  policy  or  convenience  can 
sanction  the  violation  of  a  plain  statutory  require- 
ment. 

II.  Three  causes  of  action  are  set  forth  in  the 
complaint.  The  phrase  "  cause  of  action,"  as  used  in 
the  Code,  does  not  mean  merely  a  connected  nar- 
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rative  of  one  transaction,  or  the  general  topic  of  a 
controversy.  It  means  a  right  which  may  be  made 
the  basis  of  an  action.  Such  a  right  must  be  com- 
plete, indivisible  and  of  legal  cognizance.  It  is  the 
unit  of  pleading.  No  conception  in  the  law  is  more 
fixed  and  definite.  The  law  of  procedure  could  not 
exist  without  it.  The  surest  test  to  determine 
whether  two  causes  of  action  are  distinct  is  that  laid 
down  by  the  court  of  appeals  in  Davis  v.  N.  Y.,  L.  E. 
&  W.  R.  R.  Co.,  110  N.  y.,  646,  viz.,  whether  judg- 
ment on  one  would  have  barred  the  enforcement  of 
the  other.  Applying  that  principle  to  the  case  at  bar, 
there  appear  distinctly  to  be  three  causes  of  action 
in  this  complaint :  (1)  A  cause  of  action  for  damages 
to  the  premises  described  in  the  complaint  prior  to 
the  death  of  Francis  N.  Shepard.  (2)  A  cause  of 
action  for  damages  to  the  premises  described  in  the 
complaint  subsequent  to  the  death  of  Francis  N. 
Shepard.  (3)  A  cause  of  action  for  an  injunction. 
Each  of  these  three  causes  of  action  could  be 
separately  enforced,  in  a  separate  action,  without 
barring  the  right  to  enforce  any  of  the  others,  and 
without  the  presence  in  any  one  of  the  actions  of  all 
the  plaintiflfe  in  the  action  at  bar. 

III.  The  administratrix  of  Francis  N.  Shepard  is 
not  affected  by  the  cause  of  action  for  an  injunc- 
tion. (1)  The  first  cause  of  action  specified  under 
the  preceding  point  does  not  affect  the  plaintiffs, 
Francis  B.  Shepard,  Jr.,  Irene  F.  Shepard  and  Dor- 
othy B.  Shepard.  It  is  true  that  they  are  the 
children  of  Francis  N.  Shepard,  and  they  may  be- 
come entitled  to  an  interest  in  any  balance  of  his 
personal  estate  which  may  remain  after  the  claims 
of  creditors  are  satisfied.  But  they  have  no  present 
legal  or  equitable  title  to  his  unadministered  per- 
sonalty which  can  make  them  proper  parties  to  this 
cause  of  action.  Their  interest  is  almost  as  con- 
tingent as  in  the  lifetime  of  their  father.     If  an 
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administrator  is  a  trustee  for  creditors  and  next 
of  kin,  it  is  a  trust  ordinarily  to  be  recognized  and 
enforced  only  in  a  Surrogate's  Court,  and  this  Court 
will  not  assume  jurisdiction  over  it  except  under 
special  and  extraordinary  circumstances  such  as  do 
not  appear  in  this  complaint.  (2)  The  second  cause 
of  action  specified  under  the  preceding  point  does 
not  affect  the  plaintiff  Frances  S.  Shepard,  either  in- 
dividually or  as  administratrix.  It  does  not  affect 
her  as  administratrix,  because  it  is  for  injuries  in- 
flicted to  the  realty  after  her  intestate's  death.  It 
does  not  affect  her  individually  because  she  has  not 
and  has  never  had  any  estate  in  this  land,  or  any 
right  to  any  portion  of  the  rents  and  profits.  She 
has  merely  a  contingent  interest  that,  at  some  future 
time,  dower  may  be  assigned  to  her  out  of  the  land. 
(3)  The  third  cause  of  action  specified  under  the 
preceding  point  does  not  affect  Frances  S.  Shepard, 
as  administratrix  of  Francis  N.  Shepard.  We  select 
this  point  for  a  more  extended  discussion  because  it 
cannot  be  questioned  that  the  complaint  states  a 
cause  of  action  for  an  injunction,  or  that  Frances  S. 
Shepard  is  a  party  to  the  action  ;  and  if  we  estab- 
lish that  one  of  the  causes  of  action  fails  to  affect 
one  of  the  parties  it  is  sufficient  for  the  purpose  of 
the  appeal.  Of  course  it  would  be  possible  for  cir- 
cumstances to  exist  which  would  make  the  adminis- 
tratrix of  Francis  N.  Shepard  a  proper  party  to  the 
cause  of  action  for  an  injunction,  just  as  they  might 
exist  in  the  case  of  any  other  person  whatever.  But 
no  such  circumstances  appear  in  the  complaint^  and 
the  requirement  of  the  Code  is,  that  it  shall  appear 
upon  the  face  of  the  complaint  that  the  causes  of 
action  affect  all  the  parties.  The  only  escape  from 
the  conclusion  that  the  demurrer  must  be  sustained 
lies  in  the  bold  suggestion  that  Frances  S.  Shepard, 
as  administratrix  and  Frances  S.  Shepard  individual- 
ly, constitute  one  party. 


SHEPARD  V.  THE  MANHATTAN  RAILWAY  CO.  9 

Respondents'  points. 


Peckham  &  Tyler,  attorneys  and  of  counsel  for  re- 
spondents, argued : — 

I.  The  first  and  second  grounds  of  demurrer  really- 
state  the  same  objection,  viz. :  that  actions  are 
united  improperly,  as  defendants  claim.  If  Francis 
N.  Shepard  had  not  died  his  brother  and  sister  could 
have  sued  with  him  in  one  action  for  all  damages 
suflFered.  Why  should  they  be  compelled  to  bring 
two  actions  merely  because  of  his  death  ?  This  pre- 
cise point  has  been  decided  adversely  to  the  defend- 
ants by  the  special  and  general  terms  of  the  Com- 
mon Pleas  in  the  case  of  McCrae  v.  N.  Y.  Elevated 
R.  R.  (decided  at  General  Term  in  February,  1886) ; 
see  13  Daly,  302.  Judge  J.  F.  Daly  there  says,  at 
special  term :  '*  Mrs.  McCrae,  as  executrix  of  Ed- 
ward P.  McCrae,  and  also  suing  in  her  own  right 
as  devisee  of  the  said  Edward,  is  joined  as  plaintiff 
with  three  other  persons,  who,  with  the  said  Edward, 
were  the  owners  as  tenants  in  common  of  the  prem- 
ises situated  on  the  northwesterly  corner  of  Green- 
wich and  Rector  streets  at  the  time  that  the  struct- 
ures of  the  Elevated  Railway,  which  are  complained 
of  in  this  action,  were  erected  in  Greenwich  street." 
*  *  *  "  All  the  other  plaintiffs  except 
Mrs.  McCrae  are  proper  parties  to  all  the  causes  of 
action  set  forth.  Mrs.  McCrae  is  both  executrix  and 
devisee,  and  in  the  former  capacity  is  entitled,  with 
the  other  plaintiffs,  to  recover  the  damages  accruing 
up  to  her  husband's  death,  and  in  the  latter  capacity 
is  entitled  with  the  other  plaintiffs  to  the  damages 
after  his  death.  The  question  is  whether  she  can 
unite  both  her  causes  of  action  in  one  complaint,  it 
being  conceded  that  the  other  plaintiffs  might  do  so, 
as  far  as  their  recovery  is  concerned.  Although 
the  demurrer  is  for  a  misjoinder  of  parties,  it  is  in 
effect  a  demurrer  for  uniting  improperly  two  different 
causes  of  action  on  the  part  of  Mrs.  McCrae.  It 
would  seem  unfortunate  if  these  causes  of  action 
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(which  in  this  case  are  united  in  one  individual, 
although  she  is  to  recover  in  diflferent  capacities) 
must  be  severed,  for  it  requires  the  splitting  of  what 
would  be  a  single  cause  of  action  in  her  co-plaintiffs, 
viz. :  the  claim  for  continuing  damages.  I  think  we 
have  authority  for  holding  that  there  is  not  an 
improper  union  of  causes  of  action,  and  conse- 
quently not  an  improper  joinder  of  parties  plaintiff." 
And  at  the  general  term,  Judge  Larremore  says  : 
*  *  *  **  It  does  appear  from  the  complaint, 
as  a  whole,  that  the  plaintiff  has  an  interest  in  the 
cause  of  action,  and  is  a  proper  party  to  its  final 
determination.  This  action  is  on  the  equity  side  of 
the  court,  in  which  all  parties  having  an  interest, 
contingent  or  otherwise,  are  required  to  be  brought 
in,  in  order  to  obtain  a  final  adjudication  of  the 
matters  in  dispute.  That  a  party  has  asked  for  more 
relief  than  he  was  entitled  to,  is  no  ground  of 
demurrer.  If  he  is  entitled  to  any  relief  he  is  prop- 
erly joined  in  the  action  (Price  v.  Brown,  10  Abb.  N. 
C,  67,  and  cases  there  cited).  The  order  appealed 
from  should  be  affirmed,  with  costs."  The  above  case 
in  principle  covers  this  action.  In  that  case  Mrs. 
McCrae  was  allowed  to  recover  in  two  different 
capacities,  namely,  as  executrix  and  devisee.  In  the 
present  case  Mrs.  Shepard  is  interested  as  adminis- 
tratrix and  widow.  Her  children  are  interested  as 
next  of  kin  and  heirs  in  both  past  and  future  dam- 
ages, and  her  capacity  as  administratrix  is  purely 
formal  to  enable  her  to  recover  for  herself  and  chil- 
dren the  past  damage. 

II.  The  theory  of  the  Code  is  that  all  parties  in  in- 
terest in  an  action  must  be  joined.  In  the  theory 
of  the  law  the  heirs  and  next  of  kin  are  the  real  parties 
in  interest  in  an  action  brought  by  the  administra- 
tors. The  administrators  merely  sue  without  them  on 
the  principle  that  the  trustee  of  an  express  trust  sues 
without  joining  with  him  the  person  for  whose  benefit 
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the  action  is  prosecuted.  In  this  aspect  of  the  case, 
when  a  person  dies,  the  administrators,  heirs  and 
next  of  kin  all  together  constitute  only  one  party  to 
take  his  place.  See  Armstrong  v.  Hall,  17  How.  Pr., 
76,  where  Allen,  J.,  says :  "The  object  of  the  Code 
seems  to  have  been  to  avoid  a  multiplicity  of  actions, 
and  to  effect,  if  possible,  between  the  same  parties  in 
one  action  an  end  of  the  controversy.  The  testator, 
if  living,  could  not  recover  but  in  one -action,  and  by 
section  111,  every  action  must  be  brought  in  the  name 
of  the  party  in  interest.  The  devisees  and  legatees 
are  the  real  parties  under  a  will  in  an  action  brought 
by  the  executors ;  but,  by  section  119,  the  executor 
or  administrator  or  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute,  may  sice  with- 
out  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted."  *  *  *  «*  Here  the  defendant 
ought  not  to  complain  that  the  plaintiff  has  com- 
menced but  one  suit  against  him  when  she  ought  to 
have  commenced  two.  She  unites  the  right  of  E,  A, 
as  executrix,  with  the  right  of  E.  A.  as  devisee,  both- 
rights  accruing  under  a  contract  made  by  the  testator 
with  the  defendant,  and  growing  out  of  the  same 
matter.  She  has  a  common  interest  as  executrix 
and  devisee  in  the  subject-matter  of  the  action,  and 
this  would  be  good  ground  for  joining  in  a  court  of 
equity." 

III.  As  an  individual  Mrs.  Shepard  is  interested  in 
abating  the  nuisance  on  account  of  her  dower  right, 
and  if  we  had  not  made  her  a  party  the  defendants 
would  have  demurred  for  defect  of  parties.  In  her 
individual  capacity  she  is  certainly  a  proper  party  to 
an  equity  suit. 


By  the  Court — Sedgwick,  Ch.  J. — The  only  ground 
taken  on  the  argument,  as  a  reason  for  reversal,  wasi 
that  the  complaint  unites  causes  of  action  which  do 
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not  affect  all  the  parties  under  section  484  of  the 
Code  of  Civil  Procedure,  which  declared,  after  union 
of  causes  had  been  allowed  by  the  previous  section, 
**  But  it  must  appear  upon  the  face  of  the  complaint 
that  all  the  causes  so  united,  belong  to  one  of  the 
foregoing  subdivisions  of  this  section,  that  they  are 
consistent  with  each  other,  and. except  as  other- 
wise prescribed  by  law,  that  they  aflfect  all  parties 
to  the  action." 

Leaving  unconsidered  for  a  while  the  effect  of 
making  a  party-plaintiff  or  parties -plaintiff,  Frances 
S.  Shepard  individually,  and  as  administratrix  of 
Francis  N.  Shepard,  it  may  first  be  said  there  is  not 
in  the  complaint  more  than  one  cause  of  action. 
That  is  an  equitable  cause  of  action  for  an  injunc- 
tion which  carries  with  it  an  equitable  right  to 
recover  the  damages  that  have  followed  from  the 
trespass,  as  to  which  the  plaintiffs  have  the  remedy  of 
an  injunction.  •  This  latter  right  to  damages  is  not  a 
separate  legal  cause  of  action,  but  a  part  of  an  equi- 
table cause  of  action.  In  such  case  it  is  proper  to 
make  any  one  who  has  a  common  or  joint  interest 
in  the  damages  actually  done,  or  in  any  part  of 
them,  a  party-plaintiff.  Section  446  Code  Civil  Pro- 
cedure ;  Story's  Equity  Pleadings ^  §§  72  to  76a.  It  is 
not  a  misjoinder  if  all  the  plaintiffs  have  an  interest 
in  the  action,  although  it  is  not  a  co-extensive  inter- 
est. A  tenant  for  life  and  remainderman  may  join 
as  plaintiffs  in  a  suit  that  concerns  their  interest  in 
the  estate  {Story's  Equity  Pleadings,  §  27a)  a  fortiorari^ 
when  the  action  concerns  a  common  interest.  All 
this  is  in  part  grounded  on  the  equitable  considera- 
tion that  as  few  litigations  as  possible  should  be 
made  against  the  defendants. 

The  injunction  asked  was  against  the  continued 
operation  of  the  elevated  road  of  the  defendants  and 
the  maintenance  of  its  structure.  The  remedy  for 
this  was  one  equitable  cause  of  action  for  the  injimc- 
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tion  and  the  recovery  of  the  damages  caused,  at 
least,  before  the  bringing  of  the  action. 

Before  1887,  the  plaintiffs,  Robert  F.  Shepard, 
Mary  N.  Shepard  and  Francis  N.  Shepard,  were  the 
tenants  in  common  of  the  premises  affected  by  the 
railroad.  In  1887  Francis  N.  Shepard  died,  leaving 
as  his  heirs  his  children.  The  children  became 
tenants  in  common  with  the  owners  of  the  other  two 
undivided  third  parts.  Although  the  heirs  could  not 
recover  for  damages  before  the  death  of  their  father, 
yet,  under  the  rules  stated,  it  was  proper  to  make 
them  plaintiffs.  The  other  tenants  in  common  had 
a  right  to  recover  damages  inflicted  continuously 
from  before  the  death  of  the  father  of  the  children 
and  afterwards  to  the  bringing  of  the  action,  at  least. 
The  children  had  a  right  to  the  one-third  of  the 
damages  from  the  time  of  their  father's  death.  All 
the  tenants  in  common  had  become  interested  in  the 
damage  done.  No  question  is  made  as  to  how 
infant  heirs,  when  plaintiffs,  should  be  represented. 

Now,  going  to  the  joinder  of  Frances  S.  Shepard, 
as  administratrix  and  individually,  it  should  be  held 
that  she  had  a  right,  as  administratrix,  to  the 
damage  that  had  been  suffered  by  the  land  owned 
by  her  intestate  Francis  N.  Shepard,  and  that  had 
been  suffered  before  his  death,  and  for  that  reason 
could  be  made  plaintiff. 

I  will  also  hold  that  her  personal  interest,  as 
widow  without  dower  assigned,  was  such  an  inter- 
est that  it  might  be  protected  by  injunction  against 
the  effects  upon  the  land  in  which  she  might  have 
an  estate  in  dower.  This  is  an  inference  from  Simar 
V.  Canaday,  53  N.  Y.  298.  The  same  case  supports 
the  joinder  of  the  other  parties. 

I  further  suggest,  that  as  to  Frances  S.  Shepard, 
individually,  the  question  is,  not  whether  she  is 
entitled  to  recover  as  having  a  right  of  dower  before 
assignment,  but  whether  her  claim  to  be  so  entitled. 
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from  its  nature,  is  a  part  of  an  alleged  cause  so  that 
she  could  be  a  plaintiff. 

The  judgment  and  order  should  be  aflSrmed  with 
costs. 

Fbeedman  and  0*Gobman,  JJ.,  concurred. 


THE  MAYOR,  etc,  OF  THE  CITY  OF  NEW  YORK, 
Appellant,  v.  JOHN  BRADY,  et  al.,  Respondents. 

Appeal  from  order  allowing  coats  to  drfendant^  severally, — Injunction,  vaca- 
tion qf. — Action  for  new  trial,  on  the  ground  of  newly-discovered  facts  and 
evidence. 

The  complaint  in  an  action  for  a  new  trial  on  the  ground  of  newly-discovered 
facts  and  evidence  is  of  the  same  nature  as  the  former  bill  of  review  in 
equity,  and  similar  facts  should  be  alleged. 

It  should  allege  the  facts  newly-discovered,  and  their  nature,  in  order  that 
the  court  might  exercise  its  judgment  upon  their  relevancy  and  materiality 
with  the  same  particiilaiity  as  was  necessary  in  theaflfidavit  preliminary  to 
filing  a  bill  of  review,  or  on  a  motion  for  a  new  trial.  It  should  show  with 
precision  who  were  the  new  witnesses,  and  the  facts  to  which  each  could 
testify.  Held,  that  for  the  reason,  that  the  complaint  in  this  case  falls  to 
show  distinctly  what  are  the  newly-discovered  facts,  what  is  the  supposed 
newly-discovered  evidence  to  establish  the  same,  and  who  are  the  witnesses 
to  testify  to  such  facts,  the  judgment  and  order  appealed  from,  should  be 
afiirmed* 

Also  held,  that  the  order  of  a  judge  allowing  defendants  their  costs  severally 
in  an  action,  is  conclusive  when  he  was  of  the  opinion  that  the  several 
demurrers  were  interposed  in  good  faith  for  the  protection  of  their  several 
iifterests. 

In'  the  appeal  from  an  order  vacating  an  order  of  injunction  in  the  case 
Held,  that  the  preponderance  of  the  evidence  to  support  the  allegation  of 
fraud  in  the  complaint  was  not  with  the  plaintiff,  and  even  if  it  were  clear 
that  some  fraud  of  some  kind  had  been  perpetrated,  there  was  no  proof 
that  the  particular  fraud  alleged  in  the  complaint  had  been  committed,  and 
therefore  the  order  is  affirmed. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gobman,  JJ. 

Decided  May  6,  1889. 
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Appellant's  points. 

Appeal  by  plaintiff  from  interlocutory  judgment, 
entered  upon  orders  sustaining  demurrers  interposed 
by  each  of  the  defendants  to  the  plaintiff's  com- 
plaint. 

Appeal  from  order  allowing  defendants  appearing 
by  different  attorneys,  their  costs  severally. 

Appeal  from  an  order  vacating  the  injunction 
theretofore  granted  in  the  action. 

Henry  R.  Beekman,  counsel  to  the  corporation,  and 
David  J.  Dean  and  Arthur  H.  Masterly  of  counsel,  for 
appellant,  argued : — 

I.  The  complaint  clearly  charges  that  it  was  the 
fraudulent  act  of  Brady  which  was  the  immediate 
means  of  his  procuring  the  contract  on  which  these 
judgments  were  based.  Under  this  point  may  be 
considered  several  questions  which  have  been  raised 
with  regard  not  only  to  the  form  of  the  pleading, 
but  as  to  the  effect  of  the  acts  sought  to  be  charged 
therein.  Ist.  The  various  fraudulent  acts  committed 
by  Brady  took  place  before  the  contract  was  let. 
2d.  The  contract  would  not  have  been  awarded  to 
Brady  except  for  these  fraudulent  misrepresentations 
made  by  his  procurement.  3d.  The  fraudulent  acts 
of  Brady  were  committed  with  full  knowledge  of  the 
facts,  and  with  the  intent  of  profiting  by  the  result 
of  his  acts.  4th.  The  fraud  practiced  by  Brady 
through  Duffy  was  direct  fraud  upon  the  officers  of 
the  city. 

II.  The  complaint  fully  shows  the  reasons  why 
the  evidence  now  presented  was  not  available  at  the 
time  when  the  judgments  were  entered  and  that  the 
absence  of  such  evidence  was  due  to  no  fault  or 
neglect  on  the  part  of  the  city. 

III.  The  city  is  entitled  to  relief  by  injunction  as 
prayed  for  in  the  complaint,  either  restraining  the 
prosecution  of  the  pending  suit,  or,  if  that  is  not 
granted,  restraining  the  defendant  Brady  from  offer- 
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ing  in  evidence  on  the  trial  of  the  pending  suit  the 
judgments  in  the  former  action. 

IV.  There  is  no  force  in  the  suggestion  that  the 
court  is  without  power  to  grant  the  relief  sought 
herein  on  account  of  the  length  of  time  that  has 
elapsed  since  the  judgments  were  rendered. 

V.  The  court  below  erred  in  allowing  more  than 
one  bill  of  costs  against  the  plaintiflF. 

E.  Laflin  Kellogg,  attorney,  and  John  Brady  and 
Bernard  Brady,  of  counsel,  for  respondents,  ar- 
gued:— 

I.  The  complaint  fails  to  state  any  cause  of  action 
against  these  defendants,  for  the  reason  that  it  ap- 
pears upon  the  face  of  the  complaint  that  the  precise 
questions  which  it  desires  here  to  be  litigated  have 
been  adjudicated  upon  by  this  court  in  former  judg- 
ments rendered  in  the  actions  of  Bernard  Brady 
against  the  city  and  John  Brady  against  the  city  and 
in  the  motions  made  for  a  new  trial  in  those  cases 
before  this  court,  passed  upon  by  the  special  term, 
and  general  term  of  this  court,  and  court  of  appeals. 

II.  The  judgments  and  orders  above  referred  to 
having  made  the  questions  of  actual  and  constructive 
fraud  *•  res  adjudicata,'*  in  the  absence  of  allegations 
of  fraud  in  their  concoction  (and  the  judgments 
having  been  satisfied  and  paid),  the  plaintiff  is  not 
entitled  to  relief  by  injunction  to  prevent  the  judg- 
ments being  given  their  legal  effect  by  being  offered 
in  evidence. 

III.  The  prosecution  of  the  action  by  Bernard 
Brady  against  the  Mayor  cannot  be  restrained  under 
any  of  the  allegations  of  the  complaint. 

IV.  Another  fatal  defect  in  the  complaint  which 
leaves  out  of  consideration  all  the  principal  subjects 
heretofore  discussed  is  that  there  is  a  complete  ab- 
sence in  the  complaint  of  any  statement  that  any  of 
the  defendants  knew  that  the  statement  alleged  to 
have  been  made  by  Duffy  to  Viele  was  false.     The 
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necessity  of  alleging  '*  scienter "  on  the  part  of  a 
party  charged  with  fraud  is  too  well  settled. 

V.  The  contract  cannot  now  be  set  aside  in  any 
event,  even  in  spite  of  the  adjudication  of  its  illegal- 
ity, for  the  reason  that  the  plaintiff  having  accepted 
the  work  under  the  contract  and  the  street  itself, 
and  devoted  it  to  public  use,  is  not  in  a  position  to 
restore  the  defendant  contractor  to  his  original 
status. 

Arthur  N.  Smith,  attorney  and  of  counsel,  for  re- 
spondent. The  Laflin  &  Rand  Powder  Company. 

Jar  dine  Lyng,  attorney  and  of  counsel,  for  respond- 
ent Henry  J.  Morris. 

By  the  Court. — Sedgwick,  Ch.  J. — The  complaint 
seeks  to  set  aside  judgments  at  law,  in  several 
actions  that  have  been  tried,  and  to  interpose  the 
defence  of  fraud  in  those  actions.  The  plaintiff's 
right,  as  claimed  for  this  relief,  is  placed  upon  those 
allegations  of  the  complaint  that  relate  to  the  plaint- 
iff's claim,  that  the  fraud  was  discovered,  since  the 
judgments,  from  evidence,  also  since  then  discovered. 

I  do  not  examine  whether  the  defence,  if  inter- 
posed and  sufficiently  proved,  would  result  in  a 
verdict  for  plaintiff,  and  do  examine  the  complaint, 
to  ascertain,  whether  it  shows  that  such  a  defence 
would  be  sustained  by  the  evidence  that  the  com- 
plaint alleges  has  been  newly  discovered. 

The  present  complaint  is  of  the  same  nature  as  the 
former  bill  of  review  that  might  be  brought  upon 
the  discovery  of  new  matter.  To  secure  leave  of  the 
court,  which  it  was  necessary  to  obtain  to  file  the 
bill,  it  was  also  necessary  to  present  an  affidavit  that, 
among  other  things,  should  show  the  nature  of  the 
new  matter,  in  order  that  the  court  might  exercise 
its  judgment  upon  its  relevancy  and  materiality. 
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The  new  matter  was  to  be  such  as,  if  known, 
would  probably  have  produced  a  different  determina- 
tion. Story's  Equity  Pleadings,  §§  412,  413;  Wiser  v. 
Blachly,  2  Johns.  Ch.,  488;  Livingston  v.  Hubbs,  3 
Ih.  124;  2  Dan.  C.  P.  1578,  note.  This  was  the 
rule  in  the  case  of  an  application  for  a  review  in 
equity.  But  its  principle  applies  to  a  case  of  a  judg- 
ment at  law  which  a  complaint  asks  to  review.  Of 
this,  it  is  said,  that  a  new  trial  will  not  be  granted 
unless  there  can  be  no  doubt  as  to  the  result  if  the 
case  goes  to  another  jury.  2  T.  &  W.  L.  C.  in  Eq.^ 
p.  1383. 

In  motions  for  a  new  trial  at  law  for  newly  dis- 
covered evidence,  it  was  necessary  to  show  with  pre- 
cision who  were  the  new  witnesses,  and  the  facts  to 
which  they  could  testify.  It  is  generally  necessary 
to  present  the  affidavit  of  the  new  witness.  This 
was  to  show  the  court  that  a  diflferent  result  would 
probably  follow  the  introduction  of  new  proof. 

Equity  refused  to  interfere,  when  there  might  be 
relief  by  motion  at  law.     Simson  v.  Hart,  \  A:  Johns.  77. 

I  am  of  opinion  that  a  complaint,  like  the  present, 
if  sustainable  as  setting  forth  a  cause  of  action, 
should  allege  the  facts  newly  discovered  with  the 
same  particularity  as  was  necessary  in  the  affidavit 
preliminary  to  filing  a  bill  of  review,  or  as  is  neces- 
sary on  a  motion  for  a  new  trial,  and  that  especially 
it  should  allege  the  facts,  and  not  merely  the  result 
of  the  judgment  of  the  plaintiff  upon  the  facts  said 
to  be  newly  discovered. 

The  case  made  by  the  complaint,  in  respect  of 
matters  now  under  review,  is  sufficiently  described 
by  the  following  references  to  it.  After  alleging 
that  certain  investigations  were  made  it  proceeds 
thus:  **  As  the  result  of  such  investigation  this  plaint- 
iff is  now  in  possession  of  numerous  facts  which  con- 
stitute a  sufficient  defence,  which  said  facts  are  of 
such  a  nature  that  they  could  not  with  the  exercise 
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of  due  diligence,  have  been  discovered  in  time  for 
their  production  upon  the  trial,  &c.,  &c.  Such  facts 
were  derived  in  many  instances,  from  the  statements 
of  laboring  men,  or  from  employees  of  the  defendant, 
or  residents  of  the  vicinity,  &c.,  &c.  In  other  in- 
stances they  were  derived  from  the  statements  of 
engineers  and  others."  It  does  not  here  appear  that 
the  matters,  called  facts,  were  facts,  or  what  was 
their  weight  and  significance.  It  does  not  appear  to 
the  judgment  of  a  court  that  the  matter  would  tend 
to  support  a  defence  of  fraud.  The  allegations  dis- 
close no  more  than  the  opinion  of  plaintiff. 

The  complaint,  also  as  to  Dufiy  alleges:  '*  Said 
Duffy  was  twice  called  as  a  witness  and  examined 
de  bene  esse  on  behalf  of  the  defendant  Bernard 
Brady  in  the  suit  before  referred  to,  in  which  he  is 
plaintiff,  under  a  pretended  claim  that  said  Duffy  was 
about  to  leave  the  State,  the  first  of  such  examina- 
tions being  held  on  the  6th  day  of  March,  1886,  and 
the  second  on  the  28th  day  of  January,  1887.  Be- 
tween the  dates  of  such  examinations,  to  wit,  on  the 
29th  day  of  July,  1886,  and  the  7th  and  13th  days  of 
December,  1886,  and  the  8th  day  of  January,  1887, 
said  Duffy  was  examined  before  the  Commissioners 
of  Accounts,  and  from  the  testimony  there  given  by 
him  in  connection  with  his  cross-examination  upon 
his  second  examination  de  bene  esse,  and  certain  other 
independent  examinations  made  by  said  commission- 
ers, the  evidence  was  obtained  of  the  fraudulent  and 
corrupt  manner  in  which  the  aforesaid  report  was 
procured  and  the  award  of  said  contract  thereby 
effected.  Such  evidence  was  not  complete,  however, 
nor  available  to  this  plaintiff,  until  some  months 
after  the  preparation  of  said  affidavits  and  motion 
papers. 

In  this,  a  general  inference  from  many  things,  is 
called  evidence.  Whether  the  pleader  is  justified 
in  calling  it  evidence  is  not  made  to  appear.     There 
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is  no  statement  of  what  the  facts  are  and  of  the 
witnesses  who  can  prove  them,  and  whether  the  testi- 
mony of  such  witnesses  can  now  be  produced.  The 
complaint  does  not  allege  what  Dufiy  testified,  and 
what  he  is  now  willing  to  testify  to.  From  the 
generality  of  the  statement  it  is  possible  that  facts 
sufficient  to  apprize  the  plaintiff  of  the  fraud,  and 
which  are  the  facts  upon  which  the  plaintiff  sub- 
stantially relies  to  prove  the  fraud,  came  to  its 
knowledge  in  time  for  their  use  before  Judge  Van 
Vobst's  decision.  If  this  were  so,  the  plaintiff 
might  have  had  the  legal  remedy  to  which  it  should 
resort  before  resorting  to  equity,  2  Paige,  321 ;  Dodge 
V.  Strong,  2  Johns.  Ch.  228,  and  cases  cited.  The 
complaint  in  saying  '*  such  evidence  was  not  com- 
plete nor  available  to  this  plaintiff,"  puts  a  construc- 
tion upon  the  evidentiary  force  of  the  facts  which 
might  not  be  justified  if  the  facts  were  alleged  and 
the  exact  time  when  they  were  first  known. 

For  the  reason  that  the  complaint  does  not  show 
what  is  the  supposed  newly-discovered  evidence, 
and  who  are  the  witnesses  that  can  give  it,  the  judg- 
ment and  order  appealed  from  should  be  affirmed. 

In  the  appeal  from  the  order  allowing  the  defend- 
ants their  costs  severally,  the  finding  of  the  judge 
on  the  facts  before  him  is  conclusive.  He  was  of 
the  opinion  that  the  several  demurrers  were  inter- 
posed in  good  faith  for  the  protection  of  several 
interests. 

Order  affirmed  with  $10  costs. 

Fbeedman  and  O'Gobman,  JJ.,  concurred. 

In  the  same  case. 

Appeal  by  plaintiff  from  an  order  vacating  an 
order  of  injunction. 

Same  counsel. 
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By  the  Coubt, — Sedgwick,  Ch.  J. — On  the  motion 
below  the  facts  of  the  case  were  fully  examined. 
The  preponderance  of  the  evidence  to  support  the 
allegation  of  fraud  in  the  complaint  was  not  with 
the  plaintiff.  Perhaps  the  plaintiff  very  thoroughly 
showed  the  worthlessness  of  Duffy  as  a  witness. 
It  was  not  shown  that  his  testimony  could  be  relied 
upon  to  prove  the  fraud.  Even  if  it  were  clear  that 
some  fraud  of  some  kind  had  been  perpetrated, 
there  was  no  proof  that  the  particular  fraud  set  up 
in  the  complaint  had  been  committed.  It  is  also 
manifest  that  upon  a  trial  the  method  of  the  exam- 
ination of  Dufl^  would  be  objectionable  in  vital 
respects. 

The  complaint  is  also  demurrable. 

The  order  should  be  affirmed  with  $10  costs  to 
abide  the  event  of  the  action. 

Feeedman  and  O'Gobman,  JJ.,  concurred. 


PETER    F.   MASTERSON,    Respondent,  v.  JOHN 
TOWNSHEND,  et  al.,  Appellants. 

Demurrer  in  ^ectment,  on  the  ground  that  complaint  does  not  sUUe  facta 

st^ffUient  to  constitute  a  cause  qf  action* 

In  certain  caaes  a  person  claiming  as  heir,  and  being  collateral,  should  aver 
in  his  complaint  that  there  are  no  descendants  of  the  intestate,  nor  father 
or  mother  living,  thus  showing  how  lie  became  an  heir  ;  but  In  a  case  like 
this  under  consideration,  where  the  plaintiff  claims  no  particular  estate 
nor  any  cause  of  action  in  an  ancestor,  hue  claims  in  his  complaint  an 
estate  in  fee  simple,  the  rule  is  different,  and  it  is  sufEicient  for  him  to 
state  a  seisin  in  fee  simple,  that  is,  to  simply  allege  that  he  was  *^  seized 
in  his  demesne  as  of  fee  of  and  in  a  certain  messuagPy  Ac 

Meld^  That  the  complaint  in  this  action  is  sufficient  under  this  general  rule. 

Before  Sedgwick,  Ch.  J.,  and  0' Gorman,  J. 

Decided  May  6, 1889. 
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Appeal  by  defendants  from  an  interlocutory  judg- 
ment overruling  a  demurrer  to  the  complaint  entered 
upon  an  order  for  such  interlocutory  judgment. 

John  Tovmshend,  for  appellants. 

George  Wilcox,  for  respondent. 

By  the  Court — Sedgwick,  Ch.  J. — The  action  is 
in  ejectment.  The  complaint  alleges  that  William 
H.  Masterson  had  owned  in  fee  an  undivided  half  of 
certain  land ;  that  he  died,  leaving  a  will  which 
created  a  trust  in  the  land;  that  said  trust  had  deter- 
mined ;  that  plaintiflF  claims  as  one  of  the  children 
of  one  James  Masterson,  who  was  a  brother  of  Wil- 
liam H.  Masterson,  or,  in  other  words,  plaintiff  claims 
as  a  nephew  of  William  H.  Masterson.  The  com- 
j!)laint  on  this  point  alleges  (subdivision  7)  **  that 
the  said  William  H.  Masterson  left  him  surviving, 
his  widow,  Mary  Masterson  (now  Mary  McNulty), 
and  John  S.  Masterson,  Hugh  Masterson,  Peter  Mas- 
terson and  James  Masterson,  her  brothers,  Mary 
Agnes  Coleman  and  Ann  E.  Treacy,  his  sisters,  his 
only  heirs-at-law." 

(Subdivision  8).  "  That  on  or  about  the  28th  day 
of  May,  1879,  the  said  James  Masterson  died  intes- 
tate, leaving  him  surviving,  his  widow,  Theresa  Mas- 
terson and  Henry  B.  Masterson,  Peter  T.  Masterson, 
the  plaintiff  herein,  Julia  E.  Jenkins  and  Annie  E. 
Clark,  his  children  and  only  heirs -at-law." 

The  defendants  demurred,  on  the  ground  that  the 
complaint  does  not  state  facts  suflScient  to  consti- 
tute a  cause  of  action. 

For  the  demurrer  it  is  argued  that,  whether  one  is 
an  heir  is  a  conclusion  of  law,  from  the  facts  that 
concern  the  existence  or  non-existence  of  individuals 
who  may  stand  as  descendants  or  collaterals,  etc.,  of  a 
deceased,  and  that,  therefore,  a  plaintiff  claiming  as 
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heir,  being  a  collateral,  should  aver  that  there  were 
no  descendants  or  father  or  mother  living,  and  cases 
are  cited  to  show  that,  when  it  is  necessary  to 
allege  that  plaintiff  is  heir  of  an  ancestor,  it  is 
necessary  to  show  how  he  is  heir. 

It  is  not  denied  that,  in  certain  cases,  such  a  rule 
is  to  be  applied.  In  a  case,  however,  where  the 
plaintiff  claims  not  a  particular  estate,  or  a  cause  of 
action  in  an  ancestor,  where  he  must  show  how,  by 
the  succession  of  the  estate,  he  derives  a  title  to  the 
action,  but  claims  an  estate  in  fee  simple,  the  rule  is 
general,  and  it  is  sufficient  to  state  a  seisin  in  fee 
simple  per  se ;  that  is,  simply  to  state  that  the  party 
**  was  seized  in  his  demesne  as  of  fee  of  and  in  a  cer- 
tain messuage,"  &c.  Stephen  on  Pleading^  9  Am.  ed., 
305  (306). 

The  complaint  in  its  9th  subdivision  alleges, 
•'  that,  by  reason  of  the  matters  hereinbefore  set 
forth,  plaintiff  became  and  is  now  seized  in  fee  of  one 
undivided  sixtieth  interest  in  the  premises  hereinbe- 
fore described  and  entitled  to  the  immediate  posses- 
sion thereof."  The  complaint  is  therefore  suffi- 
cient, unless,  at  least,  the  "  matters  hereinbefore  set 
forth,"  show  on  their  face  that  plaintiff  was  or  is 
not  seized  in  fee.  The  matters  are  not  inconsistent 
with  a  fee  simple  in  the  plaintiff.  They  may  be 
looked  upon  as  matters  of  inducement,  and  certainly 
apprize  the  defendants  of  the  course  of  title  under 
which  plaintiff  claims.  It  is  not  now  considered 
whether  or  not  the  plaintiff  can  claim  another  title 
than  that  derived  as  the  complaint  states. 

I  am,  therefore,  of  the  opinion,  that  the  judgment 
and  order  should  be  affirmed  with  costs. 

0*GoEMAN,  J.,  concurred. 
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HARRIET  D.  GREEN,  Respondent,  v.  HARRIET  E. 
GRISWOLD,  Impleaded,  Ac,  Appellant. 

Judgment  creditor,  action  by,  to  recover  moneys  due  to  Judgment  debtor. 

It  appeared  on  the  trial  that  the  judgment  debtor  had  deposited  the  moneys 
in  question  with  the  Union  Trust  Company  ;  that  the  account  was  wiih 
"William  N.  Griswold  in  trust,"  and  there  was  no  designation  of  any 
kind  as  to  the  trust,  nor  as  to  any  person  for  whose  benefit  the  trust  was 
created.  It  was  an  obligation  on  the  part  of  the  Trust  Company  to  the 
judgment  debtor,  personally,  and  would  remain  such  in  its  character  nntil 
legally  applied  to  the  legitimate  claim  of  a  third  person.  On  these  facts 
alone  the  plaintiff  as  judgment  creditor  would  be  entitled  to  a  judgment, 
and  the  appellant  was  bound  to  esiablish,  on  the  trial,  affirmatively,  that 
equitably,  the  moneys  should  be  paid  to  her,  as  being  the  remainder  of 
moneys  that  belonged  to  her.  The  trial  judge  found  that  the  appellant 
had  not  established  by  credible  witnesses  that  her  money  had  been  de- 
posited, but  did  find  that  the  moneys  belonged  to  the  judgment  debtor,  and 
it  is  not  material  that  this  finding  was  found  as  a  conclusion  of  law.  It 
must  be  sustained  and  upholds  the  judgment. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Decided  May  6, 1880. 

Appeal  by  defendant  from  judgment  entered  on 
findings  of  fact  and  conclusions  of  law,  at  special 
term. 

Royal  S.  Crane,  attorney,  and  Anthony  R.  Dyett,  of 
counsel,  for  appellant. 

George  Walton  Green,  attorney  and  of  counsel,  for 
respondent. 

By  the  Coxjbt. — Sedgwick,  Ch.  J. — The  action  was 
by  a  judgment  creditor  of  William  N.  Griswold.  The 
complaint  alleged  that  the  defendant,  the  Union 
Trust  Company,  had  an  account  with  Griswold,  of 
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money  deposited  by  him  with  them,  and  a  certain  sum 
was  then  due  to  him  on  that  account ;  that  Harriet 
E.  Griswold,  the  present  appellant,  claimed  that  the 
said  money  belonged  to  her  as  being  deposited  in 
trust  for  her  by  William  N.  Griswold,  her  husband  ; 
that  in  fact  the  money  so  deposited  was  the  money 
of  the  husband,  and  asked  judgment  that  the  Trust 
Company  pay  the  money  due  on  the  account  to  the 
plaintiff,  in  payment  pro  tanto  of  the  judgment. 

William  N.  Griswold  was  served,  but  failed  to 
answer. 

The  appellant  answered,  claiming  that  the  money 
due  on  the  account  belonged  to  her,  as  representing 
money  belonging  to  her,  deposited  in  trust  for  her. 

The  judgment  was  for  the  plaintiff. 

The  learned  counsel  for  the  appellant  urged,  that 
the  plaintiff  was  bound  to  show  that  no  other  parties 
than  the  judgment  debtor  were  the  beneficiaries  of 
the  deposit,  and  that  it  was  not  enough  to  entitle  her 
to  judgment,  that  it  appeared  that  the  appellant  was 
not  a  beneficiary.  This  proposition  has  no  value  in 
this  case,  because  the  defendant's  witness  testified, 
that  no  one  but  the  appellant  was  interested  in  the 
fund.  He  declared,  in  effect,  that  the  balance  of  the 
account  was  wholly  of  money  belonging  to  her. 

It  appeared  on  the  trial  for  the  plaintiff  that  the 
moneys,  with  others,  had  been  deposited  by  the  judg- 
ment debtor  in  fact,  and  that  the  account  was  with 
*'  William  N.  Griswold  in  trust."  There  was  no  desig- 
nation of  any  kind  of  trust,  or  of  any  person  for 
whose  benefit  the  trust  was  asserted.  The  chose  in 
action  which  this  action  sought  to  appropriate, 
consisted  of  an  obligation  by  the  bank  to  the  judg- 
ment debtor  personally ,  and  would  remain  such,  in  its 
character,  until  legally  applied  to  the  legitimate 
claim  of  a  third  person.  If  these  were  all  the  facts, 
the  plaintiff  would  be  entitled  to  judgment  without 
further  proof.     The  appellant,  therefore,  was  on  the 
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trial  bound  to  establish  affirmatively  that  equitably 
the  balance  of  the  account  should  be  paid  to  her,  as 
being  the  remainder  of  moneys  belonging  to  her. 

To  support  the  judgment  below,  it  "would  be 
sufficient  if  the  judge  found  that  the  appellant  had 
not  established,  by  credible  witnesses,  that  her 
money  had  been  deposited.  The  judge  did  find  that 
the  balance  represented  moneys  belonging  to  the 
judgment  debtor.  It  is  not  material  that  this  was 
found  as  a  conclusion  of  law.  This  finding  must  be 
sustained  and  must  uphold  the  judgment.  It  was  sup- 
ported by  the  facts  which  have  been  referred  to  as 
showing,prima/acie,  a  cause  of  action  in  the  plaintiff! 
It  was  further  supported  by  the  determination  of  the 
judge  as  to  the  credibility  of  defendant's  witness,  and 
by  his  exercise  of  the  power  to  accept  or  reject,  wholly 
or  partly,  the  testimony  of  the  judgment-debtor, 
called  as  a  witness  for  defendant.  The  judge  had 
the  right  to  determine  whether  the  particular  facts 
that  he  deemed  to  be  established  were  consistent  or 
inconsistent  with  the  trust  that  the  defendant  claim- 
ed existed  in  her  behalf.  It  was  the  duty  of  the 
judge  to  consider  what  was  signified  by  the  defendant 
not  testifying  as  a  witness  in  her  own  behalf.  She 
must  have  known  of  the  existence  or  non-existence 
of  facts  which  would  show  whether  or  not  her  hus- 
band was  a  trustee  for  her. 

A  question  put  to  the  witness  Van  Pelt  was  ob- 
jected to.  The  answer  that  was  made  did  not  injure 
the  plaintiff^,  for  it  consisted  of  a  narration  of  a  conver- 
sation between  the  witness  and  the  judgment-debtor, 
which  contained  declarations  by  the  latter  in  accord- 
ance with  his  testimony  as  a  witness.  There  was  a 
part  of  the  answer  that  was  irresponsive  to  the  ques- 
tion and  for  which  the  plaintiff"  was  not  accountable. 

I  am  of  opinion,  that  the  judgment  should  be 
affirmed  with  the  costs. 

The  order  appealed  from  that  amended  the  com- 
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plaint  was  not  injurious  to  the  defendant,  and  was 
properly  granted  in  the  discretion  of  the  Court. 

The  order  appealed  from  is  affirmed  with  $10 
costs. 

Fbeedman,  J.,  concurred. 


WILLIAM  NBTHERCOTT,  Appellant,  v.  JAMES 
EELLT,  Impleaded,  &c..  Respondent. 

Ouardian  and  Ward, — Their  relations  and  liability* — Dismissal  qf  complaint 
on  the  trials  on  tJie  ground  that  it  does  not  state  facts  sufficient  to  consUtute 
a  cause  </  action. 

An  action  brought  against  a  guardian  and  ward  based  upon  a  contract  with 
the  guardian  for  the  board  and  lodging  of  the  ward  while  an  infant,  cannot 
be  maintained  against  the  infant  after  he  becomes  of  age,  especially  after 
judgment  has  been  recovered  against  the  guardian  on  such  contract.  The 
plaintiff  must  loolc  to  the  guardian  only  for  payment. 

The  objection  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  is  not  waived  if  not  expressly  taken  by  demurrer  or  an- 
swer, but  may  be  made  at  the  trial.  It  is  an  objection  every  plaintiff  \b 
bound  to  meet  at  the  trial  if  then  and  there  made. 

Before  Sedgwick,  Ch.  J,,  Fbeedman  and  O'Gorman,  J  J. 

Decided  May  6, 1880. 

Appeal  by  plaintiff  from  judgment  dismissing  com- 
plaint. 

« 

W.  T.  Birdsall,  for  appellant. 

Gibson  Putzel  and  Eustace  Conway^  for  respondent. 

By  the  Coubt. — Fbeedman,  J. — On  May  31st,  1888, 
James  Kelly  obtained  an  order  vacating  as  against 
him,  and  on  terms  which  were  complied  with,  the 
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judgment  entered  against  him  by  default,  and  leav- 
ing the  judgment  standing  as  against  the  guardian  of 
his  estate,  the  defendant  Charles  A.  Hess.  The  order 
provided,  among  other  things  not  necessary  to  be 
mentioned,  that  James  Kelly  serve  a  verified  answer 
to  plaintiff's  amended  complaint,  and  that  the  issue 
so  formed  be  tried  as  a  common  law  action  before  a 
jury,  as  if  the  action  were  served  and  tried  separately 
as  to  James  Kelly. 

A  verified  answer  having  been  served  to  the  said 
amended  complaint,  the  plaintiff  brought  the  issue 
so  formed  to  trial.  At  such  trial  the  defendant, 
James  Kelly,  moved  for  a  dismissal  of  the  complaint 
on  the  ground  that,  as  to  him,  the  amended  com- 
plaint did  not  state  a  cause  of  action.  The  motion 
was  granted,  the  complaint  dismissed,  and  judgment 
entered  accordingly,  and  the  plaintiff  appealed. 

Under  §  499  of  the  Code  of  Civil  Procedure,  the 
objection  that  the  complaint  does  not  state  facts 
suflScient  to  constitute  a  cause  of  action,  is  not  waived 
if  not  expressly  taken  by  demurrer  or  answer,  but 
may  be  made  at  the  trial.  It  is  an  objection  which 
every  plaintiff  is  bound  to  meet  at  the  trial,  if  then 
and  there  raised.  The  plaintiff  was  therefore  bound 
to  see  to  it,  at  his  peril,  that  his  amended  complaint 
was  suflBcient  as  against  the  defendant,  James  Kelly, 
and  the  real  question  presented  by  the  appeal  is 
whether  it  was  sufficient  for  that  purpose. 

In  my  opinion  it  is  clearly  insufficient  upon  its  face, 
irrespective  of  the  question  whether  the  cause  of 
action  attempted  to  be  set  forth  is  one-  at  law  or  in 
equity.  The  object  of  the  plaintiff  is  to  obtain  a 
money  judgment  against  James  Kelly,  now  of  full 
age,  for  board  and  lodging,  etc.,  furnished  to  him, 
while  an  infant,  under  a  contract  made  between  the 
plaintiff  and  the  guardian  of  the  estate  of  James 
Kelly,  with  the  knowledge  and  consent  of  the  exe- 
cutor of  the  estate  in  which  James  Kelly  is  inter- 
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ested  as  a  devisee.  It  appears  that  by  the  terms  of 
the  will  of  the  deceased  mother  of  James  Kelly  it 
became  the  duty  of  the  guardian  and  of  the  executor 
to  apply  the  rents,  and,  if  necessary,  *the  proceeds  of 
the  realty,  to  the  support  of  the  infant,  and  that  the 
guardian,  in  the  discharge  of  this  duty,  contracted 
with  the  plaintiff  for  the  infant's  support.  In  such  a 
case  the  plaintiff  must  look  to  the  guardian  only  for 
payment.  Kyan  v.  Boltz,  48  N.  Y.  Super.  Ct.  (16  J. 
&  S.)  152, 

Several  considerations  have  been  urged  why  in 
tills  case,  an  exception  should  be  made  to  the  rule 
last  referred  to.  They  have  received  careful  atten- 
tion, but  have  been  found  to  be  untenable.  More- 
over the  record  shows  that  the  plaintiff  did  recover 
judgment  in  this  action  against  the  guardian. 

The  refusal  of  the  trial  judge  to  allow  the  amended 
complaint  to  be  further  amended,  was  discretionary, 
and  upon  the  facts  presented  the  exercise  of  that  dis- 
cretion cannot  be  disturbed. 

The  judgment  should  be  aflSrmed  with  costs. 

Sedgwick,  Ch.  J.,  and  O'Gorman,  J.,  concurred. 


DANIEL  M.  DAVIDSON,  Appellant,  v.  PERRIN  H. 

SUMNER,  Respondent. 

FaUe  aTidJraudulent  representations, — Bamages  for  same. 

In  an  action  to  recover  damages  for  false  and  fraudulent  representations  con- 
cerning a  certain  mine,  the  defendant  denied  the  fraud,  and  set  up  a  distinct 
and  separate  defence,  to  the  effect  that  the  plaintiff,  with  full  knowledge  of 
all  the  facts  alleged  in  his  complaint,  had  for  a  legal  consideration,  fully  re- 
leased and  discharged  the  defendant  of  and  from  all  claims  and  demands 
arising  in  any  way.  from  any  and  all  of  the  transactions  stated  in  his  com- 
plaint, and  on  the  trial  the  release  described  in  the  answer  was  fully  e8ta(>- 
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lished;  and  it  also  appeared  that  prior  to  the  execution  and  delivery  of  said 
release,  that  the  plaintiff  had  in  his  possession  a  certain  affidavit  made  by  a 
third  person  as  lo  a  number  of  facts  which  showed  fraud  to  some  extent, 
on  the  part  of  the  defendant,  in  the  original  transaction.  The  trial  Judge 
thereupon  ruled  that,  in  order  to  succeed,  the  plaintiff  was  bound  to  show 
that  the  release  had  been  obtained  by  fraud,  and  also,  that  the  plaintiff 
had  returned  or  offered  to  return  the  money  and  property  received  under 
the  release.  The  counsel  for  plaintiff  admitted  that  no  such  return  nor 
offer  of  return  had  been  made,  and  upon  such  admission  the  court  excluded 
all  further  evidence  offered  in  support  of  the  claim  of  fraud  in  the  original 
transaction,  and  finally  directed  a  verdict  for  defendant. 
Held,  that  in  case  the  compromise  agreement  was  obtained  by  fraud,  the 
plaintiff  had  a  cause  of  action  by  reason  thereof,  and  had  an  election  of 
remedies.  He  was  not  bound  to  rescind  and  return  or  offer  to  return  the 
consideration  received.  He  had  a  right  to  retain  the  consideration  and  to 
sue  for  the  damages  he  had  sustained  by  reason  of  the  fraud,  by  means  of 
which  he  was  induced  to  enter  into  the  compromise  agreement.  The 
original  fraud  had  been  released  by  the  compromise  agreement,  and  to 
recover  upon  that  fraud  it  was  necessary  to  get  rid  of  the  effect  of  th^  com- 
promise agreement  and  release,  and  to  do  this  it  became  necessary  to  prove 
a  fraud  in  the  compromise  and  a  return  or  offer  to  return  of  the  considera- 
tion received  for  the  same.  These  results  called  for  an  affirmance  of  the 
order  vacating  the  order  of  arrest,  in  the  action. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  6, 1889. 

Exceptions  taken  by  the  plaintiff  ordered  to .  be 
heard  at  general  term  in  the  first  instance. 

Also  appeal  by  plaintiff  from  order  vacating  order 
of  arrest. 

Charles  Howard  Williams,  attorney  for  appellant, 
argued : — 

I.  The  evidence  shows,  and  the  court  assumed  for 
the  purposes  of  argument,  that  the  fraud  alleged  in 
the  complaint  was  proven.  The  allegations  of  the 
complaint  and  the  testimony  of  the  plaintiff  are  to 
the  effect  that  defendant  while  acting  as  the  agent 
and  trustee  of  plaintiff,  made  false  representations  to 
plaintiff,  knowing  them  to  be  such,  and  thereby  in- 
duced plaintiff  to  part  with  property  from  time  to 
time  to  the  defendant,  until  the  latter  had  stripped 
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the  former  of  every  dollar  he  had.  These  facts  are 
assumed  by  the  court  to  be  proven. 

II.  The  exclusion  of  testimony  as  to  the  relations 
of  the  defendant  and  his  accomplice  in  the  fraud 
perpetrated  upon  plaintiff  as  shown  by  the  admis- 
sions of  the  accomplice  made  to  the  plaintiff  was 
error. 

in.  The  release  is  void,  and  the  plaintiff  cannot  be 
required  as  a  condition  precedent  to  giving  evidence 
tending  to  show  the  nullity  of  the  release,  to  return 
to  defendant  what  was  already  the  plaintiff's,  and 
the  plaintiff  has  the  further  right  to  show  under  the 
contract  and  release — contemporaneous  instruments 
— ^that  he  received  nothing  else  than  what  belonged 
to  him.  (1)  A  release  is  '*  presumptive  '*  only,  on  its 
face  ;  it  is  not  *'  conclusive."  Anthony  v.  Harrison, 
14  Hun,  196.  (2)  The  release  is  void,  because  it  was 
executed  under  duress — plaintiff  and  his  family 
being  upon  the  verge  of  starvation — and  the  evi- 
dence offered,  showing  constraint  amounting  to 
duress,  should  have  been  received.  Thomas  v.  Mc- 
Daniel,  14  Johns.,  185  ;  McPherson  v.  Cox,  86  N.  F., 
472.  Solingert?.Earle,82iZ>.,393.  (3)  The  release  is 
void,  because  it  was  executed  by  plaintiff  without 
full  knowledge  of  the  prior  frauds  of  defendant  con- 
cerning the  claims  released.  (4)  The  release  is  void, 
because  the  relation  of  trustee  and  cestui  que  trust 
between  defendant  and  plaintiff  has  been  shown  and 
uncontradicted,  and  fraud  also  shown.  The  release 
becomes  a  nullity  until  the  defendant  shows  a  con- 
trary state  of  facts  to  exist,  the  onus  being  thus 
shifted  upon  him.  It  is  clear  that  where  a  fiduciary 
relation  exists,  as  that  of  *'  agent  and  trustee  "  as 
the  case  at  bar,  there  is  practically  no  such  thing  as 
a  **  release,*'  except  where  it  is  shown  that  not  the 
slightest  suspicion  of  fraud  or  undue  influence  exists. 
Dunn  V.  Chambers,  4  Barb.,  376. 

IV.  Rescission  or  disaffirmance  of  a  contract  or 
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release  and  tender  back  is  not  necessary  to  recover 
damages  for  fraud.  A  plaintiff  has  the  choice  of  two 
remedies.  He  may  sue  for  a  rescission,  or  he  may 
treat  the  whole  as  a  fraud,  retain  what  he  has  re- 
ceived, and  recover  a  balance  for  the  damages  sus- 
tained. Krumm  v.  Beach,  96  N.  F.,  398  ;  Gould  v. 
Cayuga,  etc..  Bank,  99  lb.,  333  ;  Pearse  v.  Pettis,  47 
Barb.,  276  ;  Hubbell  v.  Meigs,  50  N.  T.,  480. 

Miller  &  Savage,  attorneys,  and  George  W.  Miller 
of  counsel,  for  respondent,  argued  : — 

The  ruling  of  the  court  was  correct,  and  the  ex- 
ceptions should  be  overruled  and  judgment  directed 
for  the  defendant  upon  the  verdict,  with  costs.  (1) 
The  agreement  and  release  were  perfect  answers  to 
the  action  upon  their  face.  This  is  too  plain  to  ad- 
mit of  argument.  (2)  The  effect  of  these  papers 
could  only  properly  have  been  destroyed  by  allega- 
tions in  the  complaint,  and  proof  upon  the  trial,  sus- 
taining such  allegations  to  the  effect  that  they  had 
been  obtained  by  fraud,  and  that  the  money  and 
property  received  by  the  plaintiff  in  consideration 
of  their  execution,  had  been  duly  returned  or  tend- 
ered to  the  defendant  before  the  commencement  of 
the  action.  Although  there  were  no  such  allega- 
tions in  the  complaint,  yet  the  court  at  the  trial  of- 
fered to  allow,  and  did  allow  plaintiff  to  show,  if  he 
could,  such  facts.  But  they  were  not  shown,  and  it 
was  admitted  on  the  part  of  the  plaintiff^  that  they 
did  not  exist,  and  that  no  offer  to  return  the  money 
or  property  had,  in  fact,  been  made.  (3)  It  is  too  well 
established  to  admit  of  discussion  that,  where  a 
party  seeks  to  rescind  a  transaction  on  account  of 
fraud,  he  must  restore  to  the  opposite  party  what  he 
received  in  consideration  of  the  transaction.  Cobb 
V.  Hatfield,  46  N.  F.,  533  ;  Dambman  v.  Schilling, 
75  /&.,  61  ;  Baird  v.  The  Mayor,  Ac,  96  /&.,  598.  (4) 
But  in  this  case  the  parties  having  deliberately  com- 
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promised  the  disputed  claim,  and  executed  solemn 
release,  each  to  the  other,  neither  could  rescind  or 
avoid  the  effect  of  the  releases  on  the  ground  of 
fraud  without  acting  promptly  upon  the  discovery 
of  the  fraud  and  restoring  or  offering  to  restore  to 
the  other  party  whatever  he  had  received  by  virtue 
of  it,  if  of  any  value,  and  a  tender  must  be  without 
qualifications  or  conditions.  This  was  expressly 
held,  and  the  law  upon  the  whole  subject  thoroughly 
reviewed  in  Gould  v.  Cayuga  County  Bank,  86  N.  K, 
75. 

In  the  case  cited  the  trial  court  found  that  the 
bonds  claimed  by  the  plaintiff  had  been  lent  to  the 
defendant,  as  alleged,  and  not  returned.  That  the 
compromise  agreement  which  was  set  up  in  the  de- 
fence by  defendant,  was  made,  and  that  the  plaintiff 
was  induced  to  enter  into  it  by  the  fraud  of  the  de- 
fendant. But  it  decided  that  the  plaintiff  could  not 
recover  solely  because  he  did  not  before  the  com- 
mencement of  the  action  return  or  offer  to  return  the 
money  paid  to  him  under  the  compromise  agree- 
ment, and  therefore  it  dismissed  his  complaint. 
The  same  view  of  the  case  was  taken  at  general  term 
and  aflSrmed  in  the  Court  of  Appeals.  On  page  79 
(86  N.  Y.)  after  stating  the  above  facts,  Earl,  J., 
says :  "  The  compromise  agreement  unless  an- 
nulled, is  an  absolute  bar  to  this  action.  It  is  a 
general  rule  laid  down  in  the  text  books  and  re- 
ported cases  that  a  party  who  seeks  to  rescind  a 
contract  into  which  he  has  been  induced  to  enter  by 
fraud  must  restore  to  the  other  party  whatever  he 
has  obtained  by  virtue  of  the  contract.  He  cannot 
retain  anything  he  received  under  the  contract,  and 
yet  proceed  in  disaflSrmance  thereof."  He  then  pro- 
ceeds to  review  the  cases,  and  refers  particularly  to 
all  the  exceptions  to  the  general  rule. 

By  the  Couet. — Freedman,  J. — The  order  of  arrest 

3 


34  DAVIDSON  V.  SUMNER. 

■        ' —  ■    ■        '  ■■  '■  '"  ^^^— ^^^^ 

Opinion  of  the  Court,  by  Frebdman,  J. 

having  been  vacated  at  special  term  on  the  sole 
ground  that  the  jury,  under  the  direction  of  the  court, 
had  found  a  verdict  for  the  defendant,  it  is  deemed 
expedient  to  proceed  at  once  to  the  examination  of 
the  questions  raised  by  the  exceptions  taken  by  the 
plaintiff  at  the  trial. 

The  action  was  brought  to  recover  damages  for 
false  and  fraudulent  representations  concerning  a 
certain  mining  property,  by  means  of  which  the 
defendant  had  obtained  from  the  plaintiff  several 
sums  of  money  and  other  property. 

The  answer  denied  the  fraud  and  then  set  up,  as  a 
distinct  and  separate  defence,  that  the  plaintiff,  with 
full  knowledge  of  all  the  facts  and  circumstances 
alleged  in  his  complaint,  had,  for  a  due  and  legal 
consideration,  fully  released  and  discharged  the 
defendant  of  and  from  all  claims  and  demands 
arising  in  any  way  from  any  and  all  of  the  trans- 
actions stated  in  the  complaint. 

At  the  trial  it  conclusively  appeared  in  the  course 
of  the  cross-examination  of  the  plaintiff  that,  sub- 
sequently to  the  transactions  sued  upon,  a  compro- 
mise agreement  was  made  between  the  parlies,  that 
as  part  thereof  the  plaintiff  executed,  under  his  hand 
and  seal,  and  delivered  to  the  defendant  the  release 
referred  to,  and  that  in  consideration  therefor  the 
plaintiff  received  from  the  defendant  certain  money 
and  clothing.  It  also  appeared  that  at  and  prior  to 
the  time  of  the  execution  and  delivery  of  such  release, 
the  plaintiff  had  in  his  possession  a  certain  affidavit 
made  by  a  third  person  as  to  a  number  of  facts 
which  showed  fraud  to  some  extent  in  the  original 
transaction. 

The  trial  judge  thereupon  ruled  that,  in  order  to 
succeed,  the  plaintiff  was  bound  to  show  that  the 
release  had  been  obtained  by  fraud,  and  that  the 
plaintiff  had  returned  or  offered  to  return  the  money 
and  property  received  under  the  release. 
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The  counsel  for  the  plaintiff  admitted  that  in  point 
of  fact  no  such  return  or  offer  to  return  had  been 
made,  and  upon  such  admission  the  court  excluded 
all  further  evidence  offered  in  support  of  the  claim 
of  fraud  in  the  original  transaction,  and  finally 
directed  a  verdict  for  the  defendant,  and  ordered 
plaintiff's  exceptions  to  be  heard  at  general  term  in 
the  first  instance.  The  exceptions  necessary  to 
be  considered  all  relate  to  this  disposition  of  the 
case. 

The  disposition  made  was  correct.  True,  if  the 
compromise  agreement  was  obtained  by  fraud,  the 
plaintiff  had  a  cause  of  action  by  reason  thereof. 
He  also  had  an  election  of  remedies.  He  was  not 
bound  to  rescind  and  to  return  or  offer  to  return  the 
consideration  received.  He  had  a  right  to  retain  the 
consideration  and  to  sue  for  the  damages  sustained 
by  reason  of  the  fraud  by  means  of  which  he  was 
induced  to  enter  into  the  compromise  agreement. 
Gould  V.  Cayuga  Co.,  National  Bank,  99  N.  Y.  333. 
But  that  is  not  plaintiff's  action. 

The  present  action  was  brought  upon  the  fraud 
in  the  original  transaction.  But  that  fraud  had  been 
wiped  out  by  the  compromise  agreement  and  the 
release  and  the  payment  of  a  new  consideration. 
To  recover  upon  that  fraud,  the  plaintiff  had  to  get 
rid  of  the  effect  of  the  compromise  agreement  and  of 
the  release,  which  were  not  void,  but  only  voidable, 
and  this  he  could  only  do  by  proof  of  a  new  fraud 
in  the  compromise  and  a  return  or  an  offer  to  return 
the  consideration  then  and  there  received.  Gould 
V.  Cayuga  Co.  National  Bank,  86  JNT,  F.  75  ;  Kibbe  v. 
Bowen,  50  N.  Y.  Super.  Ct.  (18  J.  &  S.)  422. 

For  the  foregoing  reasons  the  rulings  of  the  trial 
judge  were  entirely  correct  even  if  the  relation  which 
existed  between  the  parties  was  of  a  fiduciary 
character.  Moreover  the  complaint  contained  no 
allegation  of  fraud  in  the  compromise. 
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The  result  already  arrived  at  calls  for  an  affirmance 
of  the  order  vacating  the  order  of  arrest. 

Plaintiff's  exceptions  should  be  overruled  and 
judgment  ordered  for  the  defendant  on  the  verdict 
with  costs,  and  the  order  vacating  the  order  of  arrest 
should  be  affirmed  with  $10  costs. 

Sedgwick,  Ch.  J.,  and  O'Gtoeman,  J.,  concurred. 


FRANKLIN  S.  CLARK.  RESPONMa^T,  v.  THE  FER- 
NOLINE  CHEMICAL  COMPANY,  Appellant. 

Master  and  senant. — Action  for  services  actually  rendered  <U  a  stipulated 

price. — Drfence  in. 

In  cases  where  the  servant  has  not  fully  or  skilfully  performed  his  contract 
of  employment,  it  is  now  settled  that  such  a  failure  is  no  har  or  defence  to 
an  action  for  the  services  rendered;  the  only  remedy  of  the  employer  in  such 
action  is  to  recoup  the  damages  sustained  by  him. 

In  the  case  at  bar,  it  was  claimed  that  plaintiff  had  agreed  that  any  new 
products  or  processes  discovered  by  him  while  in  the  sei-vice  of  the  defend- 
ant should  be  for  the  benefit  of  defendant.  That  he  made  discoveries  of 
new  products  and  processes,  but  refused  to  disclose  them,  and  insisted  upon 
retaining  the  same  for  his  own  benefit.  Under  such  a  contract  the  employer 
acquires  no  right  or  title  to  the  discoveries  of  his  employee,  but  simply  a 
license  to  use  them. 

Before  Sedgwick,  Ch.  J.,PBEEDMANand  O'Gobman,  JJ. 

Decided  May  6, 1889. 

Appeal  by  defendant  from  judgment  in  favor  of  the 
plaintiff  entered  upon  the  verdict  of  a  jury,  and  from 
order  denying  defendant's  motion  upon  the  minutes 
for  a  new  trial. 

Edward  M.  Shepard,  attorney  and  of  counsel,  for 
appellant. 
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Blandy  db  Hatch^  attorneys,  and  Charles  Blandy,  of 
counsel,  for  respondent. 

By  the  Coubt. — Fbeedman,  J. — The  appellant 
asked  for  the  consideration  and  determination  of  but 
one  question,  and  this  arises  upon  certain  rulings 
made  by  the  trial  judge,  by  which  the  defendant 
was  denied  the  benefit  of  certain  matters  urged  as  a 
defence  to  plaintiffs  claim  for  salary  alleged  to  be 
due  to  him  as  a  discharged  employee.  The  action 
was  brought  for  services  actually  rendered  at  the 
agreed  rate  of  $65.00  per  month,  and  not  for  damages 
for  wrongful  dismissal.  The  recovery  had  was 
limited  to  salary  accrued  up  to  the  day  of  the  dis- 
charge as  found  by  the  jury.  The  defendant  had 
pleaded  by  answer,  and  upon  the  trial  offered  to  prove 
the  following,  viz.: 

•'That  the  agreement  between  the  plaintiff  and 
defendant,  whereby  the  plaintiff  entered  into  the  em- 
ployment of  the  defendant,  was  an  agreement  for  the 
employment  of  the  plaintiff  in  the  capacity  of  a 
chemical  expert  and  chemist,  and  that  the  plaintiff 
should,  until  his  employment  should  be  terminated 
by  the  defendant,  chemically  work  with  the  defend- 
ant's products,  and  endeavor  to  develop  and  discover 
new  products  and  processes  for  the  benefit  of  the 
defendant.  Under  such  agreement  the  plaintiff  did 
enter  into  the  employ  of  the  defendant.  But  con- 
trary to  the  terms  of  said  agreement,  the  plaintiff,  in 
the  spring  of  1887,  refused  to  disclose  to,  or  give  the 
benefit  of  his  discoveries  tQ  the  defendant,  but  in- 
sisted on  retaining  said  discoveries  for  his  own 
benefit.  Thereupon,  and  on  the  7th  day  of  June, 
1887,  the  defendant  terminated  said  contract  and 
discharged  the  plaintiff  from  its  employment." 

The  court  at  the  trial  excluded  all  evidence  offered 
upon  this  branch  of  the  case,  except  as  to  the  dis- 
charge and  the  time  thereof,  and  held  that,  as  matter 
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of  law,  the  plaintiff  was  entitled  to  his  salary  up  to 
the  day  of  his  discharge,  to  which  rulings  the  defend- 
ant duly  excepted. 

Th6  defendant  raises  no  question  as  to  the  amount 
of  the  recovery,  and  consequently  the  real  question 
involved  in  the  appeal  is  whether  the  rejected 
evidence,  if  adnxitted,  would  have  defeated  the  entire 
claim  of  the  plaintiff  for  salary  prior  to  his  dis- 
charge. 

In  my  opinion  it  would,  and  could  not  have  had 
that  effect. 

The  case  suflSciently  sliows  that  the  real  point  of 
difference  between  the  parties  was  that  the  plaintiff 
refused  to  assign  to  the  defendant  some  patents 
taken  out  by  him  for  his  discoveries.  This  the 
defendant  was  not  entitled  to  under  the  decision  of 
Hapgood  V.  Osgood,  119  U.  S.  226.  In  that  case  it 
was  held  that  under  a  contract  like  the  one  in  ques- 
tion the  employer  acquires  no  right  or  title  to  the 
discoveries  of  his  employee,  but  simply  a  license  to 
use  them. 

But  even  if  it  should  be  assumed  that  the  defend- 
ant would  have  proved  all  that  was  alleged,  it  does 
not  follow  that  such  proof  would  have  sustained  a 
forfeiture  of  salary  accrued.  The  plaintiff  had 
rendered  service,  and  it  had  been  accepted.  There 
was  no  actual  dishonesty  or  fraud.  The  plaintiff 
simply  took  an  untenable  position  as  to  his  rights 
under  the  contract,  which  justified  the  defendant  in 
terminating  the  contract.  Moreover,  under  the 
concessions  made  by  the  appellant  in  the  points  sub- 
mitted, the  case  is  to  be  treated  as  if  the  plaintiff 
had  rendered  service  without  objection  for  the  entire 
period  for  which  he  had  been  engaged.  The  case  is, 
therefore,  analogous  to  one  in  which  the  servant 
did  not  fully  perform,  or  unskillfully  performed,  his 
contract  of  employment.     In  such  a  case  it  is  now 
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settled  that  failure  to  fully  perform,  or  unskillful 
performance,  is  no  bar  or  defence  to  an  action  for 
services  rendered,  and  that  the  only  remedy  of  the 
employer  in  such  action  is  to  oflF-set  or  recoup  the 
damages  sustained  by  him.  Turner  v.  Kouwenhoven, 
29  Hun,  232,  affirmed  in  100  N.  Y.  115. 

As  the  facts  excluded  were  set  up  as  a  defence, 
and  not  as  a  set-off  or  counterclaim  or  by  way  of 
recoupment,  the  defendant  was  not  prejudiced  by  the 
exclusion. 

The  judgment  and  order  appealed  from  should  be 
affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  0*Gorman,  J.,  concurred. 


JOHN  YOUNG,  Respondent,  v.  WILLIAM  LYALL, 

Appellant. 

Malleious  prosecutiofL,  action  foVf  what  the  plaintiff  must  establish* 

In  an  action  for  maliciom  prosecution  the  plaintiff  must  establish  (1)  The 
vant  of  probable  cause  for  the  complaint  made,  and  (2)  malice  in  the  de- 
fendant. Upon  both  of  these  propositions  the  plaintiff  holds  the  affirma- 
tive. Probable  cause  does  not  depend  upon  the  fact  that  the  offence 
charged  was  committed  or  not,  or  whether  the  defendant  was  innocent  or 
guilty  of  the  offence  charged,  but  depends  upon  the  question  whether  the 
prosecutor  had  reasonable  grounds  for  believing  that  he  had  the  right  to 
prefer  the  charge  in  question  against  the  defendant  So,  malice  is  not 
necessarily  infen'ible  from  want  of  probable  cause.  Unless  the  circum- 
stances showing  want  of  probable  cause  Justify  the  inference  of  malice, 
the  plaintiff  must  establish  malice  by  additional  evidence. 

Held  J  that  the  case  at  bar  was  a  proper  case  for  submission  to  the  Jury,  and 
that  the  direction  of  a  verdict  in  favor  of  defendant  would  have  been 
erroneous. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  6,  1889. 
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Appeal  by  defendant  from  judgment  entered  in 
favor  of  the  plaintiff  upon  the  verdict  of  a  jury,  and 
from  order  denying  defendant's  motion  upon  the 
minutes  for  a  new  trial. 

John  H.  V.  Arnold,  attorney  and  of  counsel,  for 
appellant. 

Kelly  &  MacRae,  attorneys,  and  WiUiam  F.  Mac- 
Rae,  of  counsel,  for  respondent. 

By  the  Coubt. — Feeedman,  J. — The  action  is  for 
the  recovery  of  damages  for  malicious  prosecution. 
The  charge  made  by  the  defendant  against  the 
plaintiff  was  grand  larceny. 

At  the  trial  both  parties  gave  evidence,  and  the 
issues  were  submitted  to  the  jury  under  instructions 
which,  if  the  case  was  one  for  the  jury,  carefully 
guarded  every  right  the  defendant  had.  There  was 
no  error  in  the  charge  or  in  the  refusals  to  charge 
otherwise.  The  defendant  insists,  however,  that 
either  the  complaint  should  have  been  dismissed 
or  that  a  verdict  should  have  been  directed  in  his 
favor.  The  exceptions  taken  call  for  the  considera- 
tion and  determination  of  these  points. 

In  an  action  for  malicious  prosecution  the  plaintiff 
must  establish  (1)  the  want  of  probable  cause  for 
the  complaint  made,  and  (2)  malice  in  the  defend- 
ant. Upon  both  propositions  he  holds  the  affirma- 
tive. The  question  of  probable  cause  does  not  de- 
pend upon  whether,  in  fact,  the  offence  charged  was 
committed  or  not,  nor  whether  the  accused  was 
guilty  or  innocent,  but  upon  the  question  whether 
the  prosecutor  had  reasonable  grounds  for  believing 
that  he  had  a  right  to  prefer  the  charge  which  he 
made.  For  the  same  reason  the  mere  fact  that  the 
prosecution  terminated  in  favor  of  the  accused,  is 
not  of  itself  evidence  that  probable  cause  did  not 
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exist.  So,  malice  is  not  necessarily  inferrible  from 
want  of  probable  cause.  Unless  the  circumstances 
showing  want  of  probable  cause  justify  also  the 
inference  of  malice,  the  plaintiff  must  establish 
malice  by  additional  evidence. 

The  evidence  shows  that  when  the  plaintiff  rested, 
he  had  made  out  a  prima  facie  case  under  these 
rules.  It,  therefore,  remains  to  be  seen  whether  the 
evidence  given  by  and  on  behalf  of  the  defendant 
called  for  the  direction  of  a  verdict  in  defendant's 
favor. 

The  defendant  claimed  that  he  had  no  personal 
knowledge  of  the  matters  which  constituted  the 
foundation  of  the  charge  ;  that  he  relied  upon  in- 
formation derived  from  the  foreman  of  his  factory  ; 
that  such  information  was  to  the  effect  that,  on 
plaintiffs  discharge  from  defendant's  employ,  cer- 
tain small  pieces  of  machinery  upon  which,  with 
others,  the  plaintiff  had  been  at  work,  were  dis- 
covered in  plaintiffs  trunk  ;  that  he,  the  defendant, 
had  laid  the  facts  before  a  police  magistrate,  who 
concluded  that  they  constituted  grand  larceny  ;  and  , 
that  it  was  this  conclusion  reached  by  the  police 
magistrate,  and  not  malice,  which  led  the  defendant 
to  make  the  affidavit  upon  which  the  prosecution 
proceeded. 

But  it  also  appeared  that  there  was  an  explanation 
concerning  the  articles  discovered  in  plaintiffs  trunk 
which  the  defendant  could  have  readily  had  and 
which  he  made  no  effort  to  get;  that  in  view  of  the 
relations  between  the  parties  and  the  character  of 
plaintiff's  employment  and  the  nature  of  the  work 
he  had  been  doing,  the  defendant  should  have  hiesi- 
tated  to  charge  larceny;  that  no  larceny  had  been 
committed;  that  to  defendant's  personal  knowledge 
plaintiff's  trunk  had  not  been  removed  from  defend- 
ant's premises  at  the  time  of  the  alleged  discovery; 
that  the   defendant  had  submitted  to  the  police 
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magistrate  the  incriminating  circumstances  without 
disclosing  the  extenuating  circumstances;  that  the 
application  to  the  police  magistrate  had  not  been 
made  at  or  about  the  time  of  the  discovery,  but  five 
days  thereafter;  and  that  in  the  meantime  the  plaint- 
iff, through  lawyers  retained  for  that  purpose,  had 
demanded  from  the  defendant  the  settlement  of  a 
certain  claim  with  notice  that,  if  not  paid,  suit  would 
be  brought. 

Upon  these  and  other  circumstances,  not  necessary 
to  be  specifically  mentioned,  the  case  was  one  for  the 
jury,  and  the  direction  of  a  verdict  in  favor  of  the  de- 
fendant would  have  been  erroneous. 

The  judgment  and  order  appealed  from  should  be 
aflSrmed  with  costs, 

Sedgwick,  Ch.  J.,  and  0*Gobman,  J.,  concurred* 


THE  NEW  YORK  LIFE  INSURANCE  COMPANY, 
Appellant,  -w.  JAMES  AITKIN,  as  Executob,  etc, 
Respondent. 

J>eedandinortgage.-^A88umptionof  mortgage  and  covenant  for  its  payment 
by  grantee,  in  the  conveyance  0}  real  estate  subject  to  an  outstanding 
mortgage  lien» 

On  the  trial  of  the  case  at  bar,  the  complaint  was  dismissed  on  the  ground 
that  in  the  deed  to  defendant's  testatrix,  which  contained  the  assumption 
clause,  the  description  of  tlie  mortgage  assumed  was  erroneous,  and  parol 
evidence  was  inadmissible  to  correct  the  erroneous  description  and  show 
what  mortgage  was  intended  to  be  assumed  by  the  grantee. 

Heldj  that  tiiis  ruling  was  erroneous.  Tliat  this  case  was  one  in  which  the 
mistake  appears  from  the  instrument  itself,  and  where  the  intent  of  the 
parties  can  be  ascertained,  beyond  a  doubt,  by  parol  proof  of  existing  and 
undisputed  facts  and  circumstances  connected  with  the  property,  its  con- 
yeyancc  and  the  mortgage  in  question.  In  such  a  case  the  law  will  enforce 
the  obligation  according  to  its  true  legal  construction,  and  there  is  no  need 
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of  resorting  to  equity  to  reform  the  instrument.    Tliat  the  parol  evidence 
o£Fered  at  the  trial  was  clearly  admissible  and  its  rejection  was  error. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  O'Gobman,  J  J. 

Decided  May  6, 1889. 

Appeal  by  plaintiff  from  judgment,  entered  on  a 
dismissal  of  the  complaint  at  trial  term. 

Henry  G.  Atwater,  attorney  and  of  counsel  for  ap- 
pellant, argued : — 

I.  The  description  in  the  deed  from  Gregg  to 
Aitkin  of  the  mortgage  assumed  as  being  made  by 
Gregg,  although  erroneous,  is  immaterial,  since  the 
mortgage  intended  is  suflSciently  ascertained  by  the 
other  words  of  description,  aided  by  the  extrinsic 
evidence.  There  is  here  a  latent  ambiguity  which 
can  be  removed  by  extrinsic  evidence  in  the  same 
way  that  the  ambiguity  was  raised,  quod  ex  facto 
oritur  ambiguum^  verificatione  facti  tollitur.  Cheenleaf 
Eo.,  §  297.  On  the  face  of  the  deed  the  description 
is  plain  enough,  and  only  becomes  ambiguous  when 
by  extrinsic  evidence  it  appears  that  there  is  no 
mortgage  which  corresponds  with  the  whole  descrip- 
tion, and  then  the  other  words  of  description  and  the 
extrinsic  evidence  are  resorted  to  in  aid  of  the  inter- 
pretation, and  if  from  these  the  intent  is  sufficiently 
ascertained,  the  misdescription  becomes  immaterial. 
That  branch  of  the  rule  about  latent  ambiguities 
which  applies  here  is  generally  laid  down  in  the 
words  **  Falso  demonstratio  non  nocetj*^  The  exposi- 
tion of  this  maxim  as  given  in  the  various  text  books 
and  decided  cases  is  practically  the  same,  though 
couched  in  slightly  different  language.  1  Greenleaf 
Ev.,  §  301;  Taylor  onEv.,  §  1218;  Broom' 8  Legal  Max- 
ims, 629 ;  Wigram  on  Extrinsic  Ev.,  144,  par.  67 ; 
Miller  v.  Travers,  8  Bing.  244;  Burr  v.  Broadway  F. 
Ins.  Co.,  16  N.  Y.  267. 
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II.  Taking  the  assumption  clanse  as  a  whole  and 
without  rejecting  any  part  of  it,  still  it  may  be  con- 
strued so  as  to  apply  to  plaintiflTs  mortgage.  The 
object  of  an  assumption  clause  is  to  have  the  grantee 
assume  some  obligation  resting  on  the  grantor.  Gregg 
was  liable  for  this  mortgage  because  he  had  assumed 
it  in  the  deed  to  him.  If  the  words  "made  and  exe- 
cuted by  the  party  of  the  first  part"  are  construed 
to  mean  **  assumed  by  the  party  of  the  first  part " 
the  description  is  perfect.  It  was  said  in  Coyne  v. 
Weaver,  84  N.  Y.  390,  that  "  a  court  may  wrestle  if 
need  be  with  unwilling  words  to  find  the  truth  or 
preserve  a  right  which  is  endangered."  Gregg  was 
in  equity  the  principal  debtor  in  the  mortgage  by 
reason  of  his  assumption;  and  while  it  was  not  tech- 
nically made  by  him,  yet  the  words  "  made  and  exe- 
cuted "  may  without  any  undue  straining  of  language 
be  applied  to  a  mortgage  in  which  he  was  the  prin- 
cipal debtor. 

Johnston  &  Johnston,  attorneys  and  of  counsel  for 
respondent,  argued  : 

I.  The  plaintiff^  herein  stands  or  falls  by  the  terms 
of  the  covenant  in  the  assumption  or  habendum 
clause  in  the  deed  from  Gregg  to  the  defendant's 
testatrix.  That  a  written  instrument,  until  reformed, 
is  the  best  evidence  of  a  contract  between  the  par- 
ties is  a  well  settled  rule  of  law.  Utitil  reformed  it 
is  the  highest  evidence  of  the  contract,  and  it  can- 
not be  contradicted  or  varied  by  parol  evidence. 
Hogan  V.  Smith,  16  Ala.,  600.  The  question  that  is 
presented  by  the  words  of  the  said  assumption  clause 
is  one  of  mistake.  Until  the  instrument  is  reformed 
its  terms  must  govern  the  liabilities  of  the  parties 
thereto.  It  is  not  a  question  of  misdescription,  nor 
of  parol  evidence  to  vary  a  written  instrument,  nor 
of  a  patent  or  latent  ambiguity,  as  contended  below 
by  the  learned  counsel  for  the  appellant. 
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II.  It  being  a  question  o^  mistake,  the  plaintiff 
being  a  stranger  to  the  contract  on  which  it  now 
sues,  cannot  seek  to  reform  the  said  contract.  This 
court  (Sedgwick,  Ch.  J.,  O'Gorman  and  Truax,  JJ.), 
has  recently  passed  on  this  question  in  Willis  v. 
Sanders,  51  N,  Y.  Super.  Ct.  384,  saying  that  **  one 
demanding  the  reformation  of  a  deed  must  show 
himself  a  privy  to  the  transaction  wherein  the  deed 
was  made,"  and  "  an  action  for  the  reformation  of 
the  deed  is  not  sustainable  by  one  who  does  not,  as 
a  matter  of  fact,  connect  himself  with  the  arrange- 
ment, bargain  or  contract  under  which  the  deed  was 
made."  The  court  of  Mississippi  has  enunciated 
the  same  doctrine  in  Kilpatrick  v.  Kilpatrick,  23 
Miss.  124,  saying :  "  It  is  a  well  settled  principle 
that  a  court  of  equity  will  not  rectify  a  mistake  in 
a  written  instrument  by  the  aid  of  parol  evidence, 
except  as  between  the  original  parties.'*  So  also 
has  the  court  of  Alabama  in  Hogan  v.  Smith,  16 
Ala.  600,  saying  :  "  a  party  to  a  deed  or  other  in- 
strument who  alleges  a  mistake  in  drawing  it  must 
become  an  actor  in  seeking  to  reform  it." 

III.  The  plaintiff  was  assuredly  not  a  party  or 
privy  to  the  transaction  in  which  the  said  deed  from 
Gregg  to  defendant's  testatrix  was  made,  and  viewed 
by  the  law  of  New  Jersey,  the  lex  loci  rei  sitce  (Bou- 
vier  Diet.,  sub.  tit.;  2  Parsons  on  Contracts,  702  ;  2 
Kent,  294  ;  Story  Conf.  Laws,  p.  103),  there  is  no 
privity  of  contract  of  any  kind  whatever  between 
plaintiff  and  defendant's  testatrix.  The  courts  of 
New  Jersey  refuse  to  extend  the  doctrine  of  Law- 
rence V.  Fox  to  contracts  under  seal  (Crowell  v.  Cur- 
rier, 27  N.  J.  Eq.  {12  C.  E.  Gr.)  152  and  650),  and 
hold  that  there  is  no  privity  of  contract  between 
the  mortgagee  and  the  party  assuming  the  payment 
of  the  mortgage,  and  they  give  the  mortgagee  a 
judgment  for  deficiency  against  the  party  assuming 
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only  on  the  equitable  principle  of  subrogation  and 
of  preventing  a  multiplicity  of  actions  (Crowell  v. 
Currier  supra ;  Young  v.  Trustees  of  Public  Schools, 
4  Stew.  (31  N.  J.  Eq.),  290),  reversing  S.  C.  sub  nom. 
Trustees  v.  Anderson,  3  Stew.  (30  N.  J.  Eg.)  366,  and 
not  by  virtue  of  any  equity  residing  in  him  (/6.,  p. 
656).  Hence  the  plaintiff  has  no  standing  in  court 
to  ask  a  reformation  of  the  terms  of  this  con- 
tract. 

IV.  This  court  has  already  held  in  Ranny  v.  Mc- 
Mullen,  5  Abb.  N.  C.  246,  that  in  a  collateral  pro- 
ceeding of  this  kind  the  written  instrument  cannot 
be  reformed  ;  it  must  be  done  in  a  direct  suit  for 
that  purpose. 

V.  Even  were  the  plaintiff  able  to  connect  itself 
as  a  party  to  the  transaction  in  which  the  deed  was 
made,  the  mistake  is  one  of  law  and  not  of  fact,  and 
one  that  the  court  will  not  relieve  against  (Hoover  v. 
Reilly,  2  Abb.  N.  S.  ill  ;  Leavitt  v.  Palmer,  3  N.  Y. 
19  ;  Hall  v.  Reed,  2  Barb.  500),  and  the  plaintiff  did 
not  offer  nor  prove  any  fraud,  imposition,  undue 
influence,  imbecility  of  mind  or  the  like  (Gwyne  v. 
Hamilton,  29  Ala.  233  ;  Gordere  v.  Downing,  18  III. 
492  ;  Atlantic  Fire  Ins.  Co.  v.  Wilson,  5.  R.  I.  479  ; 
Keslert;.  Zimmerschitte,  1  Texas,  50),  and  the  plaintiff 
does  not  stand  on  any  equity  superior  to  the  de- 
fendant (Henderson  v.  Dickey,  35  Mo.  120),  it  is 
simply  OFFERING  evidence  tending  to  show  that 
Helen  E.  Aitkin  paid  interest  on  a  $4,000  ihortgage, 
and  did  not  offer  testimony  sufficient  to  warrant  the 
court  to  act.  (Vreeland  v.  Bramhall,  28  N.  J.  Eq. 
85  ;  Flaacke  v.  Mayor,  Ac,  of  J.  C,  28  /6.  110  ; 
Voorhis  v.  Murphy,  26  lb.  434  ;  Treacy  v.  Hecker, 
51  How.  Pr.  69). 

By  THE  CouET. — Freedman,  J. — This  action  is 
brought  on  an  assumption  clause  in  a  deed. 

On  December  3,  1868,  PhcBbe  T.  Drew  and  John 
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G.  Drew,  her  husband,  made  a  certain  indenture  of 
mortgage  to  the  plaintiff  whereby  they  mortgaged 
certain  premises  therein  described  to  the  plaintiff  to 
secure  the  payment  to  plaintiff  of  the  sum  of  $4,000 
and  interest. 

On  December  15,  1869,  the  said  Phoebe  T.  Drew 
and  John  G.  Drew  conveyed  the  said  mortgaged 
premises  to  John  Gregg  by  a  deed  wherein  he, 
Gregg,  covenanted  and  agreed  to  pay  the  mprtgage 
aforesaid. 

On  December  28,  1870,  the  said  John  Gregg  and 
Phoebe  Gregg,  his  wife,  conveyed  the  said  premises 
to  Helen  E.  Aitkin.  This  deed  contained  an  as- 
sumption clause  in  the  following  words  : 

"  And  that  this  conveyance  is  made,  subject 
nevertheless  to  the  lien  of  a  certain  mortgage  made 
and  executed  by  the  said  party  of  the  first  part  to 
the  New  York  Life  Ins.  Co.  bearing  date  the  3d  day 
of  December,  1868,  to  secure  the  sum  of  four  thou- 
sand (4,000)  dollars,  lawful  money  of  the  United 
States,  with  interest  thereon,  which  mortgage  form- 
ing a  part  of  the  consideration  money  hereinbefore 
expressed,  and  having  been  deducted  therefrom,  the 
said  party  of  the  second  part  hereby  assumes  and 
undertakes  to  pay  and  to  indemnify  and  to  save  said 
party  of  the  first  part  harmless  therefrom." 

This  is  the  assumption  clause  on  which  this  ac- 
tion is  brought. 

Helen  E.  Aitkin  entered  into  possession  of  the 
premises  so  conveye'd  and  remained  in  possession  as 
owner  thereof  for  a  considerable  time  thereafter. 
Subsequently  she  died  leaving  a  will  which  was  duly 
admitted  to  probate  by  the  surrogate  of  the  city  and 
county  of  New  York  on  the  16th  day  of  March,  1875, 
and  letters  testamentary  were  issued  thereon  to  the 
defendant  James  Aitkin,  the  executor  named  in  said 
will,  who  ever  since  has  been,  and  now  is,  the  sole 
executor  of  said  Helen  E.  Aitkin. 
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On  March  5,  1880,  the  said  mortgaged  premises 
were  duly  sold  by  decree  of  the  court  of  chancery  of 
New  Jersey  in  a  suit  to  foreclose  the  plaintiffs 
mortgage.  Not  enough  was  realized  to  satisfy  the 
amount  due  thereon.  The  deficiency  remaining  due 
and  owing  to  the  plaintiff,  for  which  the  plaintiff 
holds  no  security  of  any  sort,  amounts  to  $1,590.80, 
with  interest  thereon  from  March  5,  1880.  To 
recover  this  sum  and  interest  the  present  action  was 
brought. 

At  the  trial  plaintiff's  complaint  was  dismissed  on 
the  ground  that  in  the  deed  to  defendant's  testatrix, 
which  contain^  the  assumption  clause  sued  upon  as 
above  set  forth,  the  description  of  the  mortgage 
assumed  is  erroneous,  and  that  parol  evidence  was 
not  admissible  to  correct  the  erroneous  description 
and  to  show  what  mortgage  was  intended  to  be 
assumed.  In  this  the  learned  trial  judge  erred. 
The  description  of  plaintiff's  mortgage  was  in  all 
respects  correct,  except  as  to  the  name  of  the  mort- 
gagor. The  party  of  the  first  part  {i.  e. ,  John  Gregg) 
could  not  have  been  such  mortgagor  because  at  the 
time  of  the  execution  of  the  mortgage  he  was  not 
the  owner  of  the  premises.  Four  thousand  dollars 
had  been  deducted  from  the  purchase  price  on 
account  of  a  mortgage  on  the  property  for  that 
amount,  and  there  was  but  one  mortgage  on  the 
property,  as  it  was  understood  by  the  parties,  for 
there  was  a  covenant  that  the  premises  were  free 
from  encumbrances,  which,  taken  in  connection  with 
other  parts  of  the  deed,  meant  that  there  was  no 
encumbrance  but  the  mortgage  mentioned.  The 
payment  of  this  mortgage  was  assumed,  for  there  is 
no  uncertainty  or  ambiguity  as  to  the  personal  un- 
dertaking. After  all  this  the  plaintiff  was  prepared 
to  show,  if  it  had  been  permitted,  that  no  other 
mortgage  held  by  the  plaintiff  could  have  been 
intended  because  it  never  had  but  this  one  mortgage 
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Ill —  

on  the  premises,  and  that  subsequently  Helen  E. 
Aitken  paid  interest  to  the  plaintiff  thereon.  This 
evidence  was  admissible.  The  object  of  the  assump- 
tion clause  was  to  have  the  grantee  assume  some 
obligation  resting  on  the  grantor.  Gregg  was  liable 
for  the  amount  of  the  mortgage  because  he  had 
assumed  it  in  the  deed  to  him.  If  the  words,  *'  made 
and  executed  by  the  party  of  the  first  part "  are 
construed  to  mean  ''assumed  by  the  party  of  the 
first  part,"  the  description  is  perfect.  Upon  the 
whole  case,  especially  with  the  aid  of  the  rejected 
evidence,  the  intent  of  the  parties  is  apparent  with- 
out any  doubt. 

The  case,  therefore,  being  one  in  which  the  mistake 
appears  from  the  instrument  itself,  and  where  the  in- 
tent of  the  parties  can  be  ascertained  without  any 
doubt,  the  law  will  enforce  the  obligation  according 
to  its  true  legal  construction,  and  there  is  no  need 
of  resorting  to  equity  to  reform  the  instrument. 
This  precise  point  has  been  determined  by  this  court, 
after  a  review  of  authorities,  in  Fairchild  v.  Lynch, 
42i\r.  Y.  Super  Ct.  (10  J.  &  S.)  265,  and  a  reference 
to  that  case  is  all  that  is  necessary  here. 

The  claim  of  the  defendant  that,  in  as  much  as  the 
mortgaged  premises  were  situate  in  the  state  of  New 
Jersey,  the  law  of  that  state  should  be  considered, 
requires  no  examination  now,  because  no  such  ques- 
tion was  raised  below.  If  there  is  a  difference  be- 
tween the  law  of  this  state  and  that  of  New  Jersey 
of  which  the  defendant  can  take  advantage,  it 
should  be  shown  in  some  competent  way  upon  the 
new  trial. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Sedgwick,  Ch.  J.,  and  0*Gobman,  J.,  concurred. 

4 


50  WULSTEIN  V.  MOHLMAN. 


Statement  of  the  Case. 


JOHANNA  WULSTEIN,  Appellant,  v.   JOHN  H. 
MOHLMAN,  ET.  AL.,  Respondents. 

Action  for  personal  ir^ury. 

The  cause  of  action  in  this  case,  as  claimed  hy  plaintiffs  counsel  on  the 
trial,  was  for  damages  from  personal  injuries  sustained  by  the  plaintiff  through 
the  invasion  of  her  house  by  the  defendants,  and  by  the  threats  made  to  her 
by  them  and  the  consequent  injuries  that  she  suffered  thereafter  and  there- 
from. The  court  declined  to  submit  any  question  to  the  jury  and  dismissed 
the  complaint.  Held^  that  the  only  question  for  consideration  on  the  appeal 
is,  whether  the  defendants,  in  obtaining  property  or  influencing  the  action  of 
plaintiff  by  means  of  duress,  are  liable  for  subsequent  consequential  distress 
of  the  plaintiff,  and  for  physic  al  suffering  caused  by  such  mental  distress  ; 
and  the  court  finds  no  authority  or  principle  to  sustain  such  a  claim. 

The  fundamental  principle  in  all  cases  in  which  primitive  damages  are 
sought  is,  that  the  damages  must  be  the  natural  and  proximate  consequence 
of  the  act  complained  of.  1st,  whether  they  are  general,  namely,  such  as 
necessarily  result  from  the  wrong  alleged;  or  2nd,  they  are  special,  namely, 
such  damages  as  are  never  implied,  but  recoverable  if  specially  pleaded  and 
proved.  In  either  case,  general  or  special,  the  maxim,  *'  causa  proxima,  non 
remota,  spectatur,^'  applies,  and  the  damage  must  be  the  natural  and  proxi- 
mate consequence  of  the  act  complained  of,  and  not  a  remote  consequence 
therefrom.  Held,  That  the  damages  sought  in  this  case  (if  any)  are  too 
remote,  and  the  complaint  was  properly  dismissed. 

Before  Freedman  and  O'Gorman,  JJ, 

Decided  May  6,  1880. 

Appeal  by  plaintiff  from  judgment  entered  upon 
the  dismissal  of  the  complaint  at  the  trial. 

Henry  Wehle,  attorney, and C^arZesWi^Afe,  of  counsel, 
for  appellant. 

Louis  Cohen,  attorney  for  respondents  constituting 
the  firm  of  J.  H.  Mohlman  &  Co. 
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Charles  A.  Flammer,  attorney  for  respondents  con- 
stituting the  firm  of  B.  Fisher  &  Co. 

Cromwell  G.  Macy,  attorney  for  respondent  John 
V.  Alexander,  and  the  respondents  constituting  the 
firm  of  John  F.  Huner  &  Co, 

By  the  Coubt. — ^Fbeedman,  J, — The  complaint  is 
unique.  In  it  the  pleader  attempted  to  set  forth  a 
cause  of  action  against  twelve  defendants  nine  of 
which  constitute  three  distinct  firms.  The  remain- 
ing three  defendants  are  sued  as  the  agents  and  repre- 
sentatives of  the  three  firms,  and  one  of  them  is 
styled  in  the  body  of  the  complaint  as  well  as  in  the 
title  of  the  action  as  "John  Doe  whose  real  name  is 
unknown  to  plaintiff",  the  companion  of  J.  V.  Alexan- 
der." I  have  tried  to  find  a  term  known  to  jurispru- 
dence expressive  of  the  cause  of  action  attempted  to 
be  set  forth  by  the  complaint,  but  did  not  succeed. 

The  complaint  alleges  in  vigorous  popular  language, 
and  without  regard  to  legal  phraseology,  trick  and 
device,  intimidation,  false  representations,  illegal 
threats,  mysterious  conduct,  duress,  extortion,  and 
possibly  some  other  matters  by  means  of  which  the 
plaintiff,  a  married  woman,  was  compelled  by  the 
three  representatives  of  the  said  three  firms  to  exe- 
cute a  chattel  mortgage  upon  certain  personal  prop- 
erty owned  by  her.  The  complaint  then  goes  on  as 
follows  : 

•*  IV. — That  at  said  time  this  plaintiff  was  in  deli- 
cate health  and  in  state  of  pregnancy.  The  threats 
and  taunts  of  the  said  defendants  John  H.  Mohlman 
and  J.  V.  Alexander,  and  the  mysterious  conduct  of 
the  defendant  John  Doe,  had  an  effect  upon  the  mind 
and  body  of  this  plaintiff  so  that  she  became  excited 
and  hysterical,  and  in  that  condition  the  plaintiff  was 
unable  and  incapable  of  realizing  the  precise  nature 
of  her  acts  and  doings  ;  she  was  completely  under 
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the  influence  of  the  fear  excited  by  the  aforesaid 
threats,  and  in  that  condition  informed  the  defend- 
ants that  she  was  willing  to  execute  any  mortgage 
they  may  require,  and  while  in  that  condition  the 
plaintiff  signed  a  mortgage  produced  by  the  defend- 
ant Alexai^der. 

"  v.— That  on  the  17th  day  of  March,  1887,  there 
was  filed  in  the  oflSce  of  the  register  of  the  city  and 
county  of  New  York  a  paper  purporting  to  be  a  copy 
of  the  mortgage  so  signed  by  this  plaintiff" ;  that  the 
said  paper  was  filed  for  the  us'e,  and  with  the  author- 
ity of  the  defendants,  the  members  of  the  said  three 
firms  hereinabove  stated,  and  a  copy  of  said  paper  is 
hereto  annexed,  marked '  Exhibit  A.'  But  this  plaint- 
iff, on  her  information  and  belief,  avers  that  the  said 
paper,  •  Exhibit  A,'  is  not  the  paper  so  signed  by  this 
plaintiff,  but  that  the  paper  which  plaintiff  has  signed, 
was,  after  such  signing,  altered  in  material  partic- 
ulars without  the  consent  or  authority  of  this  plaint- 
iff. 

'*  VI. — The  plaintiff  further  shows  and  alleges  : 
That  while  the  plaintiff  was  in  the  condition  of  body 
and  mind  hereinabove  described  the  said  defendants 
who  were  present  in  plaintiff's  rooms  demanded  the 
sum  of  $2.50  as  the  expenses  for  drawing  the  said 
mortgage,  and  this  plaintiff  paid  the  same,  acting 
under  the  same  fear  and  apprehension.  That  this 
plaintiff  signed  the  said  mortgage  and  paid  the  said 
sum  of  money  while  her  mind  was  incapable  of  exer- 
cising any  volition,  and  while  under  the  duress  and 
compulsion  produced  by  the  defendants'  aforesaid 
acts  and  conduct. 

*'  VII. — That  this  plaintiff  signed  the  said  mort- 
gage without  any  consideration  whatever. 

'*  VIII. — The  plaintiff  further  shows  and  alleges, 
that  at  the  time  of  exacting  said  mortgage  the  de- 
fendant Alexander  stated  that  said  mortgage  was 
only  required  by  defendant  Mohlman  as  a  private 
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security  ;  that  the  same  would  not  be  filed  in  the 
Register's  oflSce.  That  the  defendants  violated  said 
promise,  and  filed,  on  the  17th  day  of  March,  1887, 
what  they  claim  to  be  a  copy  of  said  mortgage,  to 
the  loss  and  injury  of  plaintiff: 

**  IX. — The  plaintiff"  further  shows  and  alleges  : 
That  in  consequence  of  the  aforesaid  conduct  of 
the  said  defendants,  and  the  excitement  and  painful 
agitation  caused  thereby,  this  plaintiff"  became  sick 
and  suffered  a  miscarriage,  which  miscarriage  caused 
the  plaintiff  great  pain  and  injury,  and  she  is  still 
suffering  from  the  same,  to  her  great  damage  in  the 
sum  of  five  thousand  dollars. 

"Wherefore  plaintiff  demands  judgment  that  the 
plaintiff  may  recover  of  the  defendants  in  this  action 
the  sum  of  five  thousand  dollars,  her  damages  sus- 
tained by  reason  of  the  premises  alleged  herein, 
together  with  the  costs  of  this  action." 

Thus  it  will  be  seen  that  the  only  damages  alleged 
are  damages  arising  from  personal  suffering. 

The  answers  of  the  defendants  put  in  issue  every 
material  allegation  of  the  complaint. 

At  the  trial,  after  plaintiff's  husband,  as  a  witness 
called  by  the  plaintiff,  had  been  examined  and  cross- 
examined,  the  court  called  upon  plaintiff^s  counsel 
to  state  what  the  cause  of  action  was.  The  counsel 
stated  :  •*  The  cause  of  action  is  the  personal  injury 
sustained  by  Mrs.  Wulstein  through  the  invasion  by 
these  three  men  and  the  firms  they  represented,  of 
her  home,  the  threats  made  to  her,  and  the  conse- 
quent injuries  that  she  suffered." 

The  court  intimated  that  such  an  action  did  not 
lie. 

The  counsel  claimed  that  all  the  elements  of  the 
case  had  not  yet  been  fully  elicited,  and  the  follow- 
ing thereupon  took  place : 

JTie  Court :  What  do  you  propose  to  prove — any- 
thing in  addition  to  this  gentleman's  evidence  ? 
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Mr.  Wehle :  No,  merely  the  seriousness  of  the 
Suffering  of  the  plaintiff. 

The  Court :  The  physical  consequence  ? 

Mr.  Wehle:  The  physical  consequence,  and  that 
it  was  solely  caused  by  the  conduct  of  these  defend- 
ants. And  then  I  would  ask  to  have  the  case  sub- 
mitted to  the  jury  upon  all  the  issues  against  each 
of  the  defendants,  because  there  might  be  a  difference 
in  the  degree  of  responsibility. 

The  court  declined  to  receive  such  additional 
evidence  and  to  submit  any  question  to  the  jury, 
and,  on  motion  of  counsel  for  the  defendants,  dis- 
missed the  complaint.  From  the  judgment  entered 
upon  such  dismissal  the  plaintiff  appealed. 

The  question  presented  by  the  appeal  is  one  of 
proof  at  the  trial,  and  not,  as  has  been  claimed,  a 
question  of  the  suflSciency  of  the  complaint.  It  is 
whether  the  testimony  as  given  by  plaintiff's  husband 
together  with  the  additional  facts  proposed  to  be 
shown  under  the  statements  of  plaintiffs  counsel, 
entitled  the  plaintiff  to  recover  anything  for  her  al- 
leged personal  sufferings.  That  no  other  damages 
were  claimed  except  such  as  arose  from  personal  suf- 
fering is  too  clear  for  argument.  The  point  now 
raised  that  the  plaintiff  was  entitled  to  recover  at 
least  $2.50  paid  by  her  for  the  preparation  of  the 
chattel  mortgage,  is  untenable  (1)  because  it  was  not 
raised  below  ;  (2)  because  such  payment  was  not 
pleaded  as  an  item  of  damage  ;  and  (3.)  because  the 
testimony  of  plaintiffs  husband  was  that  he,  and  not 
the  plaintiff  had  paid  the  said  sum. 

The  facts  to  be  considered  are  as  follows  : 

Plaintiffs  husband  had  a  grocery  store  in  Division 
street  which,  in  January,  1887,  he  exchanged  for  a 
farm.  On  February  14,  1887,  plaintiff  purchased  a 
grocery  store  and  contents  at  No.  728  Second 
avenue,  for  which  she  took  a  bill  of  sale  in  her  own 
name.     She  permitted  her  husband  to  run  the  said 
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store  as  if  it  were  his  own,  and  he  did  so  run  it.  He 
then  and  there  carried  on  business  in  his  own  name 
and  bought  goods  on  the  strength  of  his  apparent 
ownership.  In  March,  1887,  he  was  indebted  to  the 
firm  of  J.  H.  Mohlman  <fe  Co,  for  goods  received  from 
them  at  the  Division  street  store,  and  to  the  firms  of 
B.  Fisher  &  C!o.  and  John  F.  Huner  &  Co.  for  goods 
received  from  them  at  the  Second  avenue  store,  and 
it  having  been  ascertained  by  these  firms  that  the 
title  to  the  Second  avenue  store  and  its  contents 
and  appurtenances  was  in  his  wife,  the  plaintiff", 
they  called  upon  him  for  payment  or  security.  He 
represented  himself  as  unable  to  pay,  and  then  the 
representatives  of  said  firms  insisted  that  as  se- 
curity his  wife  should  execute  a  chattel  mortgage. 
So  far  they  had  a  perfect  and  undoubted  right  to 
go,  and  the  manner  in  which  the  said  firms  procured 
the  information  upon  which  they  acted,  is  utterly 
immaterial. 

It  having  now  been  ascertained  that  the  represent- 
atives of  the  three  firms  had  a  right  to  call  on  plaint- 
iff^s  premises  and  a  right  to  demand  from  her  hus- 
band payment  or  security,  the  next  question  to  be 
determined  is,  whether  they  subsequently  committed 
any  wrong. 

Upon  this  point  the  facts  may  be  summed  up  as 
follows  : 

Upon  plaintiffs  husband  refusing  to  pay  or  to  pro- 
cure the  security  demanded,  he  was  threatened  with 
arrest  in  legal  proceedings.  The  plaintiff",  who  up  to 
this  time  had  been  in  the  kitchen,  then  came  upon 
the  scene  and  demanded  to  know  what  was  wanted. 
Matters  were  somewhat  explained  to  her,  and  in  the 
course  of  the  conversation  with  her,  the  represent- 
atives of  the  firms  repeated  their  threats  to  have  her 
husband  arrested  and  also  threatened  to  attach  the 
store  and  to  close  it  right  up.  Plaintiff"  then  said  to 
her  husband  that  he  should  do  all  the  men  wanted 
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to  get  them  out,  but  he  was  not  willing.  In  the  end 
the  plaintiff,  against  the  express  protest  of  her  hus- 
band, did  execute  and  deliver  the  chattel  mortgage 
in  question  which  in  the  meantime  had  been  pre- 
pared. There  was  no  physical  violence  inflicted  or 
attempted  or  threatened  to  be  inflicted  upon  the 
plaintiflT,  and  her  husband,  in  answer  to  an  inquiry 
by  the  court,  expressly  conceded  that  she  was  not 
in  any  way  prevented  from  leaving  the  room  if  she 
had  seen  fit  to  leave. 

The  most,  therefore,  that  can  be  claimed  is,  that 
the  threats  which  induced  the  plaintiff^  to  execute 
and  deliver  the  chattel  mortgage,  constituted  duress 
which  invalidated  the  mortgage.  Her  remedy  there- 
after was  either  an  action  in  equity  to  restrain  the 
mortgagees  from  collecting  or  enforcing  the  mort- 
gage, or,  after  payment,  under  protest,  an  action  at 
law  to  recover  back  the  amount  paid  with  interest. 
She  pursued  neither,  and  in  fact  her  husband  sub- 
sequently paid  the  mortgage.  This  disposes  also  of 
the  alleged  violation  of  promise  not  to  file  the  mort- 
gage as  a  further  ground  of  liability  on  the  part  of 
the  defendants. 

The  case  having  now  been  pruned  down  to  its 
proper  size,  the  only  question  left  is  whether,  on 
obtaining  property  by  means  of  duress,  the  wrong- 
doer is  liable  for  subsequent  consequential  mental 
distress  of  the  party  wronged  and  for  physical  suf- 
fering caused  by  the  mental  distress.  The  miscar- 
riage in  this  case  occurred  about  two  weeks  after 
the  execution  and  delivery  of  the  chattel  mortgage. 
I  can  find  neither  authority  nor  principle  for  such  a 
claim. 

The  fundamental  principle  applicable  to  all  cases 
in  which  primitive  damages  cannot  be  recovered, 
and  the  case  at  bar  belongs  to  this  class,  is  that  the 
damages  to  be  recovered  must  be  the  natural  and 
proximate  consequence  of  the  act  complained  of. 
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whether  they  are  general,  viz.,  such  as  necessarily 
result  from  the  wrong  alleged,  or  special,  viz,  such 
as  are  never  implied,  but  recoverable  if  specially 
pleaded.  1  Chreenleaf  on  Evidence^  §  256.  Whether 
they  are  general  or  special,  the  maxim  is  :  causa 
proxima^  non  remota^  spectatur  ;  or,  in  the  language  of 
Lord  Bacon,  "  It  were  infinite  for  the  law  to  judge 
the  causes  of  causes,  and  their  impulsion  one  on 
another  ;  therefore,  it  contenteth  itself  with  the  im- 
mediate cause,  and  judgeth  of  acts  by  that,  without 
looking  to  any  further,  degree."  ' 

The  principle  that  the  law  never  suffers  a  wrong 
and  a  damage  without  a  remedy,  is  subject  to  the 
qualification  that  the  damage  must  be  the  natural 
and  proximate  consequence  of  the  wrong  complained 
of,  and  not  a  remote  consequence. 

The  general  rule  being  as  stated,  the  damages 
sought  to  be  recovered  in  this  case  are  too  remote, 
and  the  complaint  was  properly  dismissed. 

The  judgment  should  be  affirmed  with  costs. 

O'GoEMAN,  J.,  concurred. 


JACOB  FINELITE,  Appellant,  v.  JOHN  SINNOTT. 

Respondent. 

I^ectnwni^  action  qf. — Evidence  in. 

In  an  action  of  ejectment,  this  well  known  rule  of  law  prevails.  **The 
plaintiff  must  depend  for  success  and  recovery  of  the  premises  upon  the 
strength  of  his  title,  and  In  nowise  upon  the  weakness  of  the  title  of  his 
opponent.*' 

Ill  the  case  at  bar  the  plaintiff  failed  to  establish  the  exact  dimensions  of  the 
premises  claimed,  or  their  exact  locality.  The  words  used  ^^  being  about 
thirty  feet,  etc.f**  do  not  fix  the  dimensions  of  the  lot.  The  description 
of  the  same  in  the  deyise  was  not  clear  nor  definite. 
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Before  Sedgwick,  Ch.  J.,  Fbeedmak  and  O'Gorman,  JJ. 

Decided  May  6,  1889. 

Appeal  from  a  judgment  entered  in  favor  of  defend- 
ant, upon  the  dismissal  of  the  complaint. 

Alexander  Finelite^  attorney,  and  Christopher  Fine, 
of  counsel,  for  appellant. 

Amottx,  Ritch  &  Woodford,  attorneys,  and  C  N. 
Bovee,  of  counsel,  for  respondent. 

By  the  Court. — O'Gorman,  J. — This  is  an  appeal 
taken  by  the  plaintiff  from  a  judgment  against  him 
on  dismissal  of  his  complaint. 

The  action  is  brought  to  eject  the  defendant  from 
premises,  of  which  plaintiff  claims  to  be  owner  in 
fee,  situated  at  the  corner  of  Chatham  street  and 
Baxter  street,  in  the  city  of  New  York.  The  prem- 
ises are  thus  described  in  the  complaint: — 

*'  Beginning  at  a  point  on  the  westerly  side  of  Bax- 
ter street,  distant  ninety  feet  one  inch  from  the  north- 
west corner  of  Chatham  and  Baxter  streets  ;  thence 
running  northerly  and  along  the  westerly  side  of 
Baxter  street,  one  foot,  to  other  land  occupied  by  said 
defendant ;  thence  westerly  at  right  angles  to  Bax- 
ter street,  and  along  the  line  of  the  land  now  owned 
by  said  defendant,  thirty-three  feet  six  inches,  to 
land  now  or  late  belonging  to  Silcox  ;  thence 

southerly  and  along  said  last-mentioned  lands,  two 
feet  and  eleven  inches,  to  land  now  owned  and  in  the 
possession  of  this  plaintiff;  and  thence  easterly, 
thirty-three  feet  six  inches,  to  the  point  or  place  of 
beginning." 

Both  the  plaintiff  and  the  defendant  claim  title  to 
these  premises  imder  the  will  of  one  Blaze  Moore, 
executed  in  1817,  and  duly  admitted  to  probate  and 
recorded  m  1820. 
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The  part  of  the  will  on  which  the  plaintiff  relies 
is  as  follows  : — 

**  I  give  and  devise  unto  my  said  daughter  Eosanna 
Winter,  all  and  every  my  messuages,  houses  and  lot  or 
lots  of  ground  fronting  on  Chatham  street  in  the 
city  of  New  York,  adjoining  Orange  street,  the  same 
being  about  thirty  feet  wide  in  front  and  sixty- six 
feet  in  length.  I  also  give  and  devise  unto  my  said 
daughter  Rosanna,  a  lot  of  ground  fronting  on 
Orange  street,  directly  in  ^e  rear  of  and  adjoining 
the  said  last-mentioned  premises,  being  about  twenty- 
seven  feet  in  width  in  front  and  thirty-four  feet 
in  depth.  To  have  and  to  hold  the  said  several  lots, 
messuages  and  tenements  with  the  appurtenances  to 
her,  my  said  daughter  Rosanna,  for  and  during  her 
natural  life,  and  upon  her  decease  the  same  shall  go 
to  and  be  held  and  .enjoyed  by  my  son  Augustus 
Winter,  his  heirs  and  assigns  forever,  to  whom  I 
give  and  devise  the  same  accordingly." 

In  an  action  of  ejectment  it  is  the  well  known  rule 
of  law,  that  the  plaintiff  must  depend  for  success 
only  on  the  strength  of  his  own  title,  and  in  nowise 
on  the  weakness  of  the  title  of  his  opponent. 

In  the  case  at  bar,  the  plaintiff  failed  to  satisfy  the 
court  as  to  the  exact  dimensions  of  the  premises, 
claimed  to  be  the  property  of  the  plaintiff,  or  of  the 
exact  locality  in  which  they  were  placed.  The  de- 
scription in  the  devise  was  not  clear  or  definite.  The 
words  used  **  being  about'*  thirty  feet,  Ac,  do  not  fix 
the  dimensions,  and  a  similar  ambiguity  is  attached 
to  all  the  other  testimony  produced  by  the  plaintiff 
to  sustain  his  case.  Every  effort  to  cure  the  defect 
at  the  trial  failed. 

The  judgment  appealed  from  should  be  affirmed, 
with  costs, 

Sedgwick,  Ch.  J.,  and  Feeedman,  J.,  concurred. 
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HENRY  LISSA,  et  al.,  Appellants,  v.  EMIL  GOOD- 

KIND,  ET  AL.,  Respondents. 

NegligencC'-Becovery  qf  damages  sought  • 

If  the  plaintiffs  had  adhered  to  their  custom  of  shutting  off  the  water  on 
plaintiffs'  floor  every  night,  the  overflow  of  water  complained  of  could  not 
have  happened.  No  duty  was  imposed  upon  defendants,  of  taking  any 
precaution  to  avert  the  accident,  which  they  could  not  have  expected  or 
foreseen,  and  under  such  circumstances  there  was  no  negligence  on  their 
part.  The  accident  was  wholly  caused  by  the  negligence  of  plaintiffs' 
servant. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  May  6, 1880. 

Appeal  from  a  judgment  entered  in  defendants' 
favor,  upon  the  direction  of  a  verdict,  in  an  action 
brought  to  recover  damages  for  injuries  sustained  by 
an  overflow  of  water. 

Sol  Kohn,  attorney  and  of  counsel  for  appellants. 

Rose  &  Putzel,  attorneys,  and  Gibson  Putzel  of 
counsel,  for  respondents. 

*By  the  Court. — O'Gorman,  J. — The  learned  trial 
judge  in  this  case,  after  hearing  evidence  on  behalf 
of  the  plaintiffs  and  of  the  defendants,  directed  a 
verdict  in  favor  of  the  defendants. 

In  the  statement  made  by  the  judge,  of  his  reason 
for  his  ruling,  he  stated  with  clearness  and  precision 
the  defect  of  the  evidence  for  the  plaintiffs,  and  I  see 
no  cause  to  dissent  from  his  conclusion. 

The  plaintiffs  failed  to  prove  that  the  defendants. 
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who  occupied  an  upper  floor  of  the  building  in  which 
plaintiffs  and  they  carried  on  their  respective  occu- 
pations, knew,  or  had  reason  to  know  or  suspect, 
that  plaintiffs  had  made  any  permanent  change  in 
their  custom  of  shutting  off"  the  water  on  plaintiffs' 
floor  every  night.  If  that  custom  had  been  adhered 
to  on  the  night  of  the  overflow  on  defendants'  floor, 
no  overflow  there  could  have  taken  place.  No  duty 
was  imposed  on  them  of  taking  any  precaution  to 
avert  an  accident,  which  they  could  not  have  expect- 
ed or  foreseen.  Under  such  circumstances,  there 
was  no  negligence  on  their  part,  and  it  was  wholly 
caused  by  the  negligence  of  the  servant  of  the 
plaintiffs. 

The  case  did  not  present  a  question  of  conflict  of 
evidence.  The  great  preponderance  of  evidence  was 
clearly  in  favor  of  the  defendants,  and  if  the  case  had 
been  sent  to  the  jury,  and  they  had  found  a  verdict 
for  the  plaintiffs,  an  appellate  court  would  doubtless 
have  directed  a  new  trial.  Dwight  v.  Germania  Ins. 
Co.,103i\r.  Y.  358. 

The  judgment  rendered  in  the  case  should  be 
affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


WILLIAM  H,  ARNOUX,  Respondent,  v.  HENRY  A. 

BOGERT,  Appellant. 

Written  agreement  in  the  form  of  a  letter  to  reserve  and  pay  moneys  from  a 

described  fund. 

Plaintiff  and  defendant  were  respectively  engaged  as  attorneys,  in  the  mat- 
ter of  a  loan  of  $860;000,  by  the  New  York  Life  Insurance  Company  to  the 
firm  of  Phyfe  &  Campbell.  Thd  plaintiff  was  the  attorney  for  said  firm, 
and  the  defendant  the  attorney  for  said  company. 

On  May  22d,  1886,  all  but  $130,500  of  the  loan,  had  been  paid  over  to  said 
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firm  by  defendant,  and  on  the  latter  date  defendant  at  the  request  of  said 
firm  of  Pbyfe  A  Campbell  signed  and  delivered  to  defendant  the  following 
letter : 

"  New  Yobk,  May  22, 1886w 

"  W.  H.  Arhoux,  Esq. 
Dear  Sir : 
At  the  request  of  Messrs.  Phyfe  &  Campbell,  I  write  thi^  to  say  that  in 
case  of  your  loaning  them  $2,500,  and  furnishing  me  with  their  request  I 
will  reserve  for  yon  that  sum  out  of  the  next  payment  made  them  by  the 
New  York  Life  Ins.  Co. 

Kespecifully  yours, 

H.  A.  BOOERT." 

On  the  receipt  of  the  letter  the  plaintiff  lent  Phyfe  A  Campbell,  $2,500,  who 
gave  him  an  order  or  request  upon  defendant,  for  the  payment  of  thatsnm 
to  plaintiff,  from  the  next  payment  to  be  made  to  said  firm  by  the  said 
company,  and  the  defendant  had  due  notice  of  the  order  or  request.  Sub- 
sequently the  whole  amount  of  said  loan  was  paid  to  said  firm,  and 
defendant  did  not  reserve  nor  pay  plaintiff  therefrom  the  said  $2,500, 
and  plaintiff  was  not  paid  the  same  by  Phyfe  &  Campbell. 

Held,  that  this  was  an  undertaking  by  the  defendant,  to  reserve,  or  cause  to 
be  reserved  and  paid  to  plaintiff,  the  amount  of  $2,500,  the  loan  in  ques- 
tion, and,  failing  to  do  so,  he  is  liable  to  judgment  in  this  action  for  the 
amount  and  interest,  t)ie  matters  set  up  in  dt'fonce  not  being  snfficient  to 

^  change  the  construction  which,  as  matter  of  law,  must  be  put  upon  this 
undertaking. 

Before  Sedgwick,  Ch.  J.,  and  0*Gorman,  J. 

Decided  May  6,  1880. 

Appeal  from  a  judgment  in  favor  of  plaintiflT,  on 
the  pleadings,  rendered  in  accordance  with  the  ver- 
dict of  ajury  directed  by  the  court,  and  the  exceptions 
ordered  heard  in  the  first  instance  at  the  general 
term. 

JohnH.  Wilson,  attorney  and  of  counsel,  for  appel- 
lant. 

Amoux,  Ritch  cfc  Woodford,  attorneys,  and  William 
JET,  Amoux,  of  counsel,  in  person,  for  respondent. 

By  the  Court. — O'Gobman,  J. — This  is  an  appeal 
from  a  judgment  in  favor  of  the  plaintiflf,  rendered  in 
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accordance  with  the  verdict  of  a  jury,  directed  by  the 
learned  trial  judge  on  the  pleadings  in  the  case.  The 
trial  judge  directed  that  the  exceptions  should  be 
heard  in  the  first  instance  at  the  general  term. 

All  the  facts  alleged  in  the  complaint  are  admitted 
by  the  defence,  and,  together  with  the  facts  set  up  in 
the  answer,  which  are  not  denied  by  the  plaintiff,  tell 
the  story  of  the  case. 

Prior  to  May  22,  1886,  the  New  York  Life  Insur- 
ance Company  had  agreed  to  lend  Phyfe  and  Camp- 
bell, $860,000,  secured  by  mortgages  on  real  property 
in  the  city  of  New  York.  The  plaintiff,  Arnoux,  was 
the  attorney  for  Phyfe  and  Campbell  in  the  matter 
Qf  this  loan. 

On  May  22, 1886,  the  day  above  mentioned,  all  but 
$130,500,  had  been  paid  to  them  by  the  hand  of  the 
defendant,  who  was  the  attorney  of  the  lender  in 
examining  title,  and  making  the  several  advances. 

On  May  22,  1886,  the  defendant,  at  the  request  of 
Phyfe  and  Campbell,  signed  and  delivered  to  plaintiff 
the  following  letter: — 

"  New  York,  May  22,  1886. 
••W.  H.  Arnoux,  Esq. 

Dear  Sir  : 

At  the  request  of  Messrs.  Phyfe  and  Campbell,  I 
write  this  to  say  that,  in  case  of  your  loaning  them 
$2,500,  and  furnishing  me  with  their  request,  I  will 
reserve  for  you  that  sum  out  of  the  next  payment 
made  them  by  the  New  York  Life  Ins.  Co. 

Respectfully  yours, 

H.  A.  BOGEBT.'* 

Thereupon  the  plaintiff  lent  to  Phyfe  and  Camp- 
bell $2,500,  and  they  gave  him  an  order  or  request 
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for  payment  of  that  sum  to  plaintiff,  out  of  the  next 
payment  which  should  be  made  to  them  by  the 
Company.  The  defendant  had  due  notice  of  that 
order  or  request. 

Subsequently,  the  whole  amount  of  said  loan  was 
paid  to  Phyfe  and  Campbell,  or  to  their  order,  and 
defendant  did  not  reserve  the  amount,  which,  by  his 
letter,  he  promised  to  reserve,  out  of  the  next  or  any 
payment  made  by  the  "Insurance  Company"  to 
Phyfe  andCan.pbell — ^and  plaintiff  has  not  been  paid 
by  them  for  the  loan  made  to  them  by  him,  or  any 
part  thereof. 

All  these  allegations  of  the  plaintiff  are  expressly 
admitted  by  the  defendant  in  his  answer. 

The  only  new  facts  set  up  in  his  answer,  are,  that 
the  expectation  and  understanding  of  plaintiff  and 
defendant,  when  the  letter  of  May22d  was  written, 
were  that  the  remaining  sum,  not  then  advanced  by 
the  Company  to  Phyfe  and  Campbell,  would,  in  due 
course,  come  into  the  defendant's  hands,  as  attorney, 
to  be  paid  over  to  them,  and  that  the  amount  promised 
to  be  paid  to  plaintiff,  ahould  be  retained  or  reserved 
for  him.  That  no  part  of  said  balance  was  paid  to 
Phyfe  and  Campbell,  or  to  defendant  for  their  use, 
to  be  applied  as  they  might  order,  as  contemplated 
in  the  letter  written  by  defendant. 

The  defendant  offered  no  testimony,  and  the  trial 
judge  directed  a  verdict  for  the  plaintiff. 

At  the  trial  the  learned  judge  delivered  opinions, 
of  which  the  following  are  extracts  : — 

*'  Does  it  not  amount  to  more  than  you  have 
claimed  ?  Is  it  not  an  undertaking  that  the  defend- 
ant would  see  to  it,  that  it  should  pass  in  such  a  way 
that  he  could,  and  that  he  would  reserve  it  ?  As  I 
understand  the  writing,  it  means  that  the  defendant 
undertook  to  reserve,  or  cause  to  be  reserved.  Now 
the  manner  in  which  it  was  to  be  done,  that  was  his 
business,  not  the  plaintiff's  business.     I  think  the 
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motion  to  dismiss  the  complaint  must  be  denied.  I 
think  that  is  the  construction  to  be  placed  upon  it  as 
matter  of  law." 

"  Judge  Arnoux  advanced  this  money  upon  the 
strength  of  this  writing.  It  is  fair  to  assume  that 
he  would  not  have  advanced  this  money  if  he  had 
not  received  that  writing.  Now,  as  I  understand  the 
document,  Mr.  Bogert  would  reserve,  or  cause  to  be 
reserved,  an  amount  to  repay  that  loan.  The 
pleadings  show  that  he  did  not." 

*'  He  failed  in  that  undertaking,  and  I  therefore 
think  that,  as  matter  of  law,  the  entire  defence  set 
up,  the  aflfirmative  defence,  is  not  available  to  change 
the  construction  which,  as  matter  of  law,  must  be 
put  upon  the  written  undertaking.  I  therefore  grant 
the  plaintiflTs  motion,  and  I  will  say  that  if  the 
defendant  wants  to  go  to  the  general  term,  I  shall 
direct  his  exceptions  to  be  heard  there  in  the  first 
instance,  and  shall  suspend  the  entry  of  judgment  in 
the  meantime." 

I  see  no  reason  to  differ  from  the  view  thus  ex- 
pressed. The  obligation  of  the  defendant  was  fijced 
by  the*  terms  of  his  letter  of  May  22d,  and  defendant 
has  failed  to  give  any  valid  reason  why  he  did  not 
comply  with  that  obligation. 

The  defendant  admits  that  the  whole  amount  of 
the  loan  was  paid  by  the  company,  his  clients,  to 
Phyfe  and  Campbell.  He  does  not  say  that  it  was 
not  paid  by  his  hands  ;  and  before  such  payment 
was  made,  he  was  bound,  under  his  letter,  to  reserve 
enough  to  satisfy  the  plaintiff's  claim. 

The  defendant  in  his  brief  claims  that  he  should 

have  been  permitted  to  produce  evidence  to  assist 

the  court  in  the  interpretation  of  his  letter.     The 

case  on  appeal  does  not  show  that  defendant  offered 

any  testimony,  or  applied  to  the  court  for  leave  to 

produce  any  evidence. 

5 
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Opinion  of  the  Court,  by  O'Cobman,  J. 

In  my  opinion,  no  error  was  committed  at  the  trial 
and  the  judgment  should  be  a£Srmed  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


JONATHAN  D.  CONDICT,  Respondent,  v.  JANE  H. 

COWDREY,  Appellant. 

Beat  estate  broker,  commisaiona  qf, — When  entitled  to  same. 

The  duty  the  real  estate  broker  undertakes,  and  the  obligation  he  assumes 
as  a  condition  to  entitle  him  to  commissions  for  his  service,  are  not  ful- 
filled until  he  brings  the  buyer  and  settler  to  an  agreement.  He  must  pro- 
duce a  purchaser  ready  and  willing  to  enter  into  a  contract  with  the  em- 
ployer and  upon  his  terms.  This  implies  ttie  agreement  of  the  buyer  and 
seller,  the  meeting  of  their  minds  on  the  terms  aud  conditions  of  sale  pro- 
duced by  the  agency  of  the  broker. 

The  commissions  of  the  broker  are  earned  and  due  to  him  from  his  em- 
ployer when  he  has  produced  to  his  principal  a  purchaser  for  the  propeity 
with  whom  the  principal  is  satisfied,  and  who  contracts  for  the  purchase 
at  an  acceptable  and  satisfactory  price. 

Tlie  words  in  the  letter  of  defendant  *'  \f  sold  through  your  agency  "  must  be 
understood  and  construed  as  meaning,  if  a  valid  agreement  for  the  sale  of 
the  property  shall  be  entered  into  between  the  defendant  and  a  person  or 
persons  ready  and  willing  to  purchase,  and  with  whom  the  defendant  i3 
satisfied. 

Before  Sedgwick,  Ch.  J.,  and  O'Gobman,  J. 

Decided  May  6,  1889. 

Appeal  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict  of  a  jury,  directed  by  the  court 
at  trial  term. 

Arthur  C.  Butts,  for  appellant. 

Henry  G.  Atwater,  for  respondent. 

By  the  Court. — O'Gokman,  J.  —  This  action  is 
brought  by  the  plaintiff,  a  real  estate  broker,  to 
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recover  from  the  defendant  the  amount  of  certain 
commissions,  which  he  claims  to  have  earned  in  her 
.employment.  The  defendant  admits  the  employment 
bat  denies  that  his  services  had  produced  a  sale  of 
the  property,  and  that  such  a  result  was  necessary 
to  entitle  him  to  receive  any  commissions. 

The  law  as  to  the  rights  and  duties  of  brokers  has 
been  the  subject  of  numerous  decisions  of  the  courts 
of  this  state,  and  may  be  regarded  as,  in  great  part, 
settled  by  the  current  of  authority.  The  duty  the 
broker  undertakes — ^the  obligation  he  assumes,  as  a 
condition  of  his  right  to  demand  commissions,  is  to 
bring  the  buyer  and  seller  to  an  agreement.  In  that 
all  the  authorities  substantially  concur. 

The  true  definition  of  a  broker  seems  to  be  that 
he  is  an  agent  employed  to  make  bargains  and 
contracts  between  other  persons,  for  a  compensa- 
tion. The  duty  of  a  broker  consists  in  bringing  the 
minds  of  the  vendor  and  vendee  to  an  agreement. 
He  must  produce  a  purchaser,  ready  and  willing  to 
enter  into  a  contract  on  the  employer's  terms.  This 
implies  the  agreement  of  the  buyer  and  the  seller — 
the  meeting  of  their  minds  produced  by  the  agency 
of  the  broker. 

The  commissions  are  earned  when  the  broker 
produces  to  his  principal  a  party,  with  whom  the 
owner  is  satisfied,  and  who  contracts  for  the  pur- 
chase at  an '  acceptable  price.  Sibbald  v.  The  Bethle- 
hem Iron  Co.,  83  N.  Y.  381,  382. 

The  contention  of  the  defendant  in  the  case  at  bar 
is,  that  by  special  contract  with  the  plaintiff,  she  be- 
came liable  for  payment  of  commissions  only  when 
the  contract  of  sale  of  her  property  was  fully  carried 
out,  and  the  purchase  money  actually  received  by 
her.  This  proposition  is  not  sustained  by  any  evi- 
dence produced  on  her  behalf.  Her  letter  to  the 
plaintiff  of  May  10th,  1887,  properly  interpreted  and 
understood,  does  not  bear  such  a  construction.   The 
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words  in  that  letter,  "  the  price  I  may  accept "  for 
the  land,  are  similar  to  those  used  in  one  of  the 
opinions  above  cited.  There  the  words,  **  acceptable 
price,**  clearly  mean  price,  or  rate  of  payment,  satis- 
factory to  the  vendor,  and  do  not  mean  money  actu- 
ally paid,  in  consummation  of  the  sale.  The  words 
in  the  letter,  •'  if  sold  through  your  agency,**  must  be 
understood  as  meaning,  if  a  valid  agreement  for  the 
sale  of  the  property  has  been  entered  into  between 
the  defendant  and  a  person  or  persons  ready  and 
willing  to  purchase,  and  with  whom  the  defendant 
was  satisfied. 

The  oral  testimony  on  the  part  of  the  defendant, 
for  the  purpose  of  proving  a  collateral  verbal  agree- 
ment, in  accordance  with  the  alleged  real  intent  of 
the  defendant,  differing  from  that  which  the  lan- 
guage of  her  letter  expressed,  was  quite  insuflS- 
cient. 

A  valid  agreement  was,  in  •  fact,  entered  into  by 
persons  ready  and  willing  to  purchase  the  property, 
and  defendant  received  from  them  in  part  payment 
cash,  and  the  deposit  of  certain  securities  to  be  for- 
feited to  her  in  case  of  their  failure  to  carry  out 
their  agreement,  and  these  persons  were  introduced 
to  the  defendant  by  the  plaintiff,  and  his  action  was 
the  procuring  cause  of  that  contract.  The  fact  that 
they  subsequently  refused  to  carry  out  that  contract, 
on  the  ground  of  alleged  false  representations  made 
by  the  defendant  here,  through  her  agent,  Dickson, 
and  that  a  litigation  on  the  subject  is  now  pending 
between  them  and  the  defendant,  in  no  degree  affects 
the  rights  of  the  plaintiff.  His  duty  was  performed 
and  his  compensation  was  earned,  when  the  minds 
of  his  employer  and  of  the  persons  then  ready  and 
willing  to  purchase  had  met,  and  a  binding  agree- 
ment had  been  made  between  them.  Duclos  v.  Cun- 
ningham, 102  N.  Y.  678  ;  Knapp  v.  Wallace,  41  lb. 
479. 
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No  error  was  committed  by  the  trial  judge,  and  the 
judgment  in  favor  of  the  plaintiff  must  be  afSrmed, 
with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


MORTON  P.  HENRY,  Appellant,  v.  SYRACUSE, 
GENEVA  AND  CORNING  RAILWAY  COMPANY, 
Respondent. 

MaUtoajf  company  Inmds  and  mortoage.—ProvUUmfor  sinking  fund  therein 
.     to  provide/or  payment  or  ceesaiion  qf  interest,— Legal  construction^  Ac. 

A  bond  issued  by  the  defendant  and  held  and  owned  by  plaintiff  contains 
a  provision  for  its  payment  through  a  sinking  fund,  or  the  cessation  of 
interest,  as  follows : — **  And  the  said  company  hereby  covenants  and 
agrees  to  provide,  according  to  the  terms  and  conditions  of  the  said  mort- 
gage, a  sinlcing  fund,  as  follows  :  The  sum  of  $  10,000  shall  be  so  provided 
and  paid  on  the  fifteenth  day  of  November  in  each  year,  commencing  on 
the  fifteenth  day  of  November,  1877;  also,  in  addition  thereto,  such  further 
sum  in  each  year  as  shall  be  equal  to  the  amount  of  interest  on  the  retired 
bonds  until  the  whole  amount  of  the  said  bonds  shall  be  paid  and  extin- 
guished. The  numbers  of  the  bonds  to  be  paid  in  each  year,  by  the  amount 
of  the  said  sinking  fund,  shall  be  determined  by  drawings  by  lot  at  the  agency 
of  the  company  in  the  city  of  New  York  by  a  notary  public,  to  be  appointed 
by  the  said  trustee,  in  the  month  of  August,  in  the  year  eighteen  hundred 
and  seventy-seven,  and  in  the  same  month  in  each  year  thereafter;  and  the 
company  shall  cause  a  notice  of  the  numbers  drawn  to  be  posted  in  the 
office  of  the  agent  of  the  company  in  the  city  of  New  York  at  which  the 
coupons  of  the  said  bonds  are  payable  on  or  before  the  first  day  of  Septem- 
ber after  drawing,  and  on  the  following  fifteenth  day  of  November,  the 
principal  of  said  bonds  so  drawn  shall  be  payable,  at  the  option  of  the 
holders,  at  the  office  and  in  the  manner  aforesaid,  upon  the  surrender  of 
the  bonds  drawn,  with  all  the  coupons  thereto  belonging  ;  and  after  the 
said  fifteenth  day  of  November,  the  interest  upon  the  bonds  so  di-awn  shall 


»> 


in  the  drawing  had  in  1887,  the  plaintiffs  bond,  to  which  were  attached  the 
interest  coupons  which  this  action  seeks  to  recover,  was  drawn.  The 
plaintiff  refused  to  present  his  bond  for  payment  when  notified  that  the 
money  to  pay  the  same  had  been  provided  by  defendant  under  this  pro- 
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vision,  claiming  that  the  defendant's  right  to  pay  and  retire  his  bond  was 
dependent  upon  his  (plaintiff's)  option,  and  if  he  did  not  avail  himself  of 
the  option  the  bond  could  not  be  redeemed,  and  plaintiffs  right  to  retain 
its  possession  and  to  demand  and  receive  interest  on  the  amount  of  the 
same  (by  and  through  the  interest  coupons  attached)  continued  unim- 
paired. 
Held,  that  the  option  given  to  the  plaintiff,  by  the  terms  of  said  bond, 
applied  only  to  his  right  to  retain  possession  of  his  bond  and  does  not  refer 
to  the  subsequent  provision  for  the  payment  of  interest,  which  stands 
alone  and  positive  and  imperative,  and  after  the  fifteenth  day  of  Novem- 
ber, 1887,  the  interest  on  the  bond  ceased,  and  no  interest  could  be  recov- 
ered thereafter  by  the  plaintiff,  although  the  bond  had  not  been  retired  and 
paid,  and  still  continued  in  plaintiff's  possession.  By  the  said  drawing 
and  notice,  the  bond  and  interest  became  due  in  November,  1887,  and 
interest  then  ceased,  and  coupons  for  subsequent  hiterest  were  invalid. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 


Decided  May  6, 1889. 

Appeal  from  an  order  of  the  special  term,  overrnling 
the  demurrer  to  the  answer,  and  from  the  judgment 
entered  on  said  order  dismissing  the  complaint. 

Biddle  &  Ward,  attorneys,  and  Morton  P.  Henry,  of 
counsel,  in  person,  for  appellant. 

Harris  &  Harris,  attorneys,  and  Albert  H.  Harris^  of 
counsel,  for  respondent. 

By  the  Court. — O'Gorman,  J. — This  is  an  appeal 
taken  by  the  plaintiff  from  a  judgment  of  this  court, 
overruling  his  demurrer  to  the  defendant's  answer. 

The  facts  are  these: — The  plaintiff  is  holder  and 
owner  of  a  bond  issued  by  the  defendant  corporation 
for  payment  of  $1,000 — in  the  year  1905,  and  owner 
also  of  two  coupons,  being  promises  of  defendant  to 
pay  interest  on  the  bond,  which  interest  was  to 
become  due  on  May  15,  1888,  and  on  November  15, 
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1888.  The  defendant  refused  payment,  on  the 
ground  that,  in  accordance  with  the  provision  set 
forth  in  the  bond,  it  had  been  retired  on  November 
15,  1887,  and  that  it  had  ceased  to  bear  interest  from 
that  date. 

The  bond  recites  that  it  is  secured  by  a  mortgage 
to  the  **  Farmer's  Loan  and  Trust  Company  of  New 
York,  as  trustee,"  and  then  follows  the  provision  on 
which  the  defendant  relies: — 

"And  the  said  company  hereby  covenants  and 
agrees  to  provide  according  to  the  terms  and  condi- 
tions of  said  mortgage,  a  sinking  fund,  as  follows  : 

*'  The  sum  of  ten  thousand  dollars  shall  be  so  pro- 
vided and  paid  on  the  fifteenth  day  of  November  in 
each  year,  commencing  on  the  fifteenth  day  of  No- 
vember, 1877  ;  also  in  addition  thereto  such  further 
sum  in  each  year  as  shall  be  equal  to  the  amount  of 
interest  on  the  retired  bonds,  until  the  whole  amount 
of  the  said  bonds  shall  be  paid  and  extinguished.  The 
numbers  of  the  bonds  to  be  paid  in  each  year,  by  the 
amount  of  the  said  sinking  fund,  shall  be  determined 
by  drawings  by  lot,  at  the  agency  of  the  company  in 
the  city  of  New  York,  by  a  Notary  Public,  to  be  ap- 
pointed by  the  said  trustee  in  the  month  of  August, 
in  the  year  1877,  and  in  the  same  month  in  each  year 
thereafter  ;  and  the  company  shall  cause  a  notice  of 
the  numbers  drawn  to  be  posted  in  the  office  of  the 
agent  of  the  company  in  the  city  of  New  York,  at 
which  the  coupons  of  the  bonds  are  payable  on  or 
before  the  first  day  of  September  after  drawing,  and 
on  the  following  fifteenth  day  of  November  the  prin- 
cipal of  said  bonds  so  drawn  shall  be  payable,  at  the 
option  of  the  holders,  at  the  office,  and  in  the  man- 
ner aforesaid,  upon  the  surrender  of  the  bonds  drawn 
with  all  the  coupons  thereto  belonging ;  and  after  the 
said  fifteenth  day  of  November  the  interest  upon  the  bonds 
so  drawn  shall  cease.'' 
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The  provision  in  the  mortgage  in  this  regard  is  as 
follows : 

*•  The  party  of  the  first  part  hereby  covenants  and 
agrees  with  the  party  of  the  second  part  and  its  suc- 
cessor or  successors,  and  with  the  holder  of  each  and 
all  of  the  issue  of  one  million  dollars  of  bonds  which  1 

may  be  issued,  that  the  said  party  of  the  first  part 
will  provide  for  the  redemption  and  retirement  of 
such  bonds  and  each  of  them  by  a  sinking  fund,  as 
follows." 

Then  follows  the  same  provision  for  drawing,  pay- 
ability of  principal  and  ceasing  of  interest,  as  is  con- 
tained in  the  bond.  *  *  ♦  "And  in  case  of 
default  in  payment  of  any  of  the  sums  of  money 
herein  stipulated  to  be  set  aside  and  paid  for  the 
purpose  of  the  redemption,  purchase  and  retirement 
of  said  bonds,  at  the  time  or  times  when  such  sums 
of  money  should  be  set  aside  and  paid  according  to 
the  terms  of  this  indenture,"  Ac,  the  trustee  is  author- 
ized to  foreclose. 

Pursuant  to  these  provisions  for  the  gradual 
retirement  of  these  bonds,  the  defendant  has  in  each 
year  provided  the  sinking  fund  called  for ;  has 
caused  the  drawings  to  be  made,  aud  has  paid  and 
retired  the  drawn  bonds. 

In  the  drawing,  had  in  1887,  the  plaintiffs  bond, 
to  which  were  attached  the  coupons  in  suit,  was 
drawn  ;  due  notice  of  that  fact  was  given,  and  the 
money  to  pay  and  retire  it  was  provided  by  the 
defendant ;  but  the  plaintiff  refused  to  present  his 
bond  for  payment,  on  the  ground  that  defendant's 
right  to  pay  it  was  made  dependent  upon  his  option ; 
and  that,  unless  he  chooses  to  avail  himself  of  his 
option  to  receive  payment,  the  bond  cannot  be 
redeemed,  and  stands  exactly  as  though  it  had  never 
been  drawn. 

The  plaintiffs  contention  is,  that  he  had,  under 
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the  provision  in  the  bonds,  an  option  to  deliver  up 
his  bond  when  drawn,  or  to  retain  it,  and  that  if  he 
elected  to  retain  it,  his  right  to  demand  and  receive 
payment  of  interest  continued  unimpaired. 

I  do  not  think  that  a  proper  construction  of  the 
clause  in  question  sustains  that  proposition.  The 
**  option  "  given  to  the  holder  by  the  terms  of  the 
bond  applies  only  to  his  right  to  retain  possession 
of  his  bond  and  coupons,  which  right  could  not  be 
denied.  It  does  not  refer  to  the  subsequent  provis- 
ion for  cessation  of  interest,  which  stands  alone, 
distinct,  positive  and  imperative.  "After  the  said 
fifteenth  day  of  November,  the  interest  upon  the 
bonds,  80  drawn,  Bhsll  cease."  If  instead  of  the  words 
**«o  drawn,''  the  words  in  the  sentence  had  been  •*  so 
surrendered,''  the  plaintiffs  construction  might  be 
accepted.  This  use  of  the  words  '*  so  drawn  "  seems 
to  me  fatal  to  the  plaintiff*s  claim. 

But  a  careful  consideration  of  the  bond,  taken  as 
a  whole,  relieves  the  question,  in  my  opinion,  of  all 
doubt.  Its  manifest  intention  was  that  a  system 
should  be  established  by  means  of  which  the  stabil- 
ity of  the  defendant's  enterprise  should  be  assured 
by  a  gradual  payment  of  its  debts  and  consequent 
reduction  of  the  interest  accruing  thereon. 

For  this  purpose  a  somewhat  complicated  plan 
was  devised,  by  which  a  certain  number  of  bonds 
should  be  paid  oflF,  in  each  year,  and  funds  were  to 
be  carefully  provided  beforehand  for  that  purpose. 
It  cannot  be  supposed  that  it  was  intended  to  leave 
it  to  the  "  option  "  or  caprice,  of  each  bondholder  to 
frustrate  the  success  qf  this  plan  whenever  he  might 
be  called  on  to  aid  in  its  execution. 

It  seems  clear  to  me  that  the  true  meaning  of  the 
provision  on  this  subject  is  this  : — Since  the  cor- 
poration has  no  right  or  power  to  compel  its  bond- 
holder to  surrender  his  bond  when  drawn,  or  the 
coupons  attached  thereto,  his  retention  or  surrender 
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of  them  shall  be  of  no  serious  consequence,  for 
whether  he  surrenders  them  or  not,  **  the  interest 
on  the  bonds  so  dravm  shall  cease." 

The  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


\ 


FREDERICK   GOLL,   Respondent,  «.   THE  MAN- 
HATTAN RAILWAY  COMPANY,  Appellant. 

Negligence,— Action  for  damages  cattsed  thereby. 

In  regard  to  the  question  raised  as  to  whether  the  defendants  were  obliged 
to  build  a  shield  or  screen  under  their  structure  for  the  protection  of  per- 
sons in  the  street  below  from  falling  matter.  Held,  on  appeal,  that  the 
following  charge  of  the  court  below  to  the  Jury,  contained  all  that  the 
defendants  had  a  right  to  require,  and  conveyed  to  the  jury  the  correct 
rule  of  law  on  the  question: — ''Although  originally  the  road  was  well 
built,  yet  if  in  the  course  of  its  operation  the  defendants  found,  or  by  the 
exercise  of  reasonable  care  and  diligence  should  have  found,  that  a  certain 
way  of  operating  the  road  inflicted  certain  injuries  upon  the  public,  it  became 
their  duty  to  take  all  reasonable  measures  to  guard  against  such  injurious 
consequences,  even  if  that  involved  the  making  of  additional  fixtures  not 
contemplated  from  the  beginning,  as  long  as  their  adoption  did  not  involve  a 
radical  change  in  the  general  construction  of  the  road.  But  they  were  not 
bound  as  against  persons  who  were  not  passengers  to  add  to  the  construc- 
tion and  equipment  of  their  road  and  its  cars,  the  best  and  most  select 
safeguards  which  human  skill  and  ingenuity  from  time  to  time  have  invented 
and  brought  into  use  to  prevent  accidents.  Such  rule  applies  only  to 
passengera.  As  against  all  other  persons  who  had  a  right  to  use  the 
streets  in  common  with  them,  and  the  plaintiff  comes  within  this  rule, 
they  discharged  their  duty  if  they  adopted  that  which,  under  all  the 
circumstances,  and  in  view  of  the  peculiar  structure  of  tiie  road,  inclusive 
of  the  danger  to  be  apprehended,  was  reasonably  adequate  and  safe.  If 
they  thus  discharged  their  duty  under  all  the  circumstances,  they  are  not 
to  be  held  liable  solely  by  reason  of  the  fact  that  at  the  time  and  place  of 
the  accident  they  had  no  shield  or  screen  under  the  structure.*' 

Before  Sedgwick,  Ch.  J.,  and  O'Gobman,  J. 

Decided  May  6, 1889. 
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Appeal  from  a  judgment  entered  upon  a  verdict 
of  a  jury,  and  also  from  an  order  denying  the  defend- 
ant's motion  to  set  aside  the  verdict  and  for  a  new 
trial. 

Davies  &  RapaUo,  attorneys,  and  Howard  Tovmsend 
and  H.  D.  Sedgwick,  Jr.,  of  counsel,  for  appellant. 

B,  F.  Watson  and  F.  A.  Bumham,  attorneys  and  of 
counsel,  for  respondent. 

By  the  Coubt. — O'Gobman,  J. — The  plaintiflT,  while 
walking  on  the  sidewalk  of  the  Bowery,  immediately 
under  the  track  of  defendants'  elevated  railroad,  was 
struck  by  a  heavy  piece  of  metal,  which  fell  from 
one  of  defendants'  cars,  passing  above.  This  piece 
of  metal  was  part  of  the  cylinder  of  the  defendants' 
locomotive.  This  cylinder  had  suddenly  burst, 
scattering  numerous  fragments  on  the  sidewalk. 

The  jury  returned  a  verdict  for  the  plaintiflf,  and 
the  defendants  appeal,  on  the  ground  of  various  alleged 
errors  committed  at  the  trial. 

The  learned  trial  judge  held,  without  objection, 
that  there  was  no  evidence  of  any  contributory  neg- 
ligence on  the  part  of  the  plaintiflF,  and  that  the 
plaintiff  had  no  right  to  expect  from  the  defendants 
the  same  degree  of  care  in  protecting  him  from  injury, 
that  he  would  have  been  entitled  to  receive  if  he  had 
been  a  passenger  on  one  of  their  cars. 

The  trial  judge  also  held,  that  from  the  nature  of 
the  accident  itself,  negligence  on  the  part  of  the 
defendants  might  be  inferred,  and  on  this  ground, 
chiefly,  denied  the  defendants'  motion  for  dismissal 
of  the  complaint,  made  at  the  close  of  the  plaintiff's 
evidence. 

The  trial  judge  was  justified  in  so  ruling,  on  the 
authority  of  Cosulich  v.  Standard  Oil  Co.,  55  Super. 
Ct.,  384,  394  ;  Gerlach  v.  Edelmeyer,  47  lb.,  292  ; 
Caldwell  v.  N.  J.  Steamboat  Co.,  47  N.  Y.  282. 
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The  exceptions  to  the  admission  of  certain  testi- 
mony of  medical  experts,  its  to  the  nature  and  extent 
of  the  injuries  received  by  the  plaintiflF,  and  as  to 
the  reasonable  certainty  that  the  ill  effects  of  these 
injuries  would  be  permanent,  were,  in  my  opinion, 
not  well  taken.  There  is,  not  uncommonly,  some 
diflSculty  experienced  in  confining  the  answers  of 
such  witnesses  to  the  precise  question  put  to  them, 
and  they  are  apt,  perhaps  from  the  necessity  of  the 
case,  to  include  in  their  answers,  statements,  con- 
siderations, and  analogies,  not  always  pertinent  to 
the  matter  in  litigation,  or  responsive  to  the  question 
put  to  them.  But  their  testimony  is  only  as  to  their 
own  opinions,  which  it  is  the  province  of  the  jury  to 
consider,  as  far  as  it  may  be  applicable  to  the  case 
on  trial,  and  under  the  instruction  of  the  court, 
when  such  instruction  may  be  necessary.  I  see  no 
reason  to  believe  that  the  testimony  of  the  medical 
experts  in  this  case  in  any  degree  misled  the  jury, 
or  did  any  injustice  or  injury  to  the  defendants. 

As  to  the  defendants'  exceptions  to  the  judge's 
charge,  and  to  his  refusal  to  charge  as  requested  : 

The  defendants'  counsel,  apprehending  that  a  part 
of  the  charge  might  convey  the  idea  that  it  was  the 
duty  of  the  defendants  to  build  a  shield  under  their 
superstructure,  asked  the  court  to  charge  *'  that  the 
defendants  were  not  obliged  to  build  a  shield  or 
screen  under  their  superstructure,  and  the  jury  are 
not  to  consider  that  in  determining  the  question  of 
negligence." 

The  court  refused  to  charge,  except  as  already 
charged,  and  the  defendants'  counsel  excepted. 

This  request  seems  to  have  been  unnecessary,  for, 
in  fact,  the  court  had  previously,  in  general  terms, 
but  with  sufficient  clearness,  charged  on  the  subject 
as  far  as  the  defendants  had  a  right  to  require,  in 
the  following  words  :  •*  But  they  were  not  bound, 
as  against  persons  who  were  not  passengers,  to  add 


GOLL  u.  THE  MANHATTAN  RAILWAY  COMPANY.        77 
Opinion  of  the  Coart^  by  O'Gobman,  J. 

to  the  construction  and  equipment  of  their  road  and 
its  cars  the  best  and  most  select  safeguards  which 
human  skill  and  ingenuity  from  time  to  time  have 
invented  and  brought  into  use  to  prevent  accidents. 
Such  rule  applies  only  to  passengers.  As  against 
all  other  persons  who  had  a  right  to  use  the  streets 
in  common  with  them,  and  the  plaintiff  comes  within 
this  rule,  they  discharged  their  duty  if  they  adopted 
that  which,  imder  all  the  circumstances,  and  in  view 
of  the  peculiar  structure  of  the  road,  inclusive  of  the 
danger  to  be  apprehended,  was  reasonably  adequate 
and  safe.  If  they  thus  discharged  their  duty  under 
all  the  circumstances,  they  are  not  to  be  held  liable 
solely  by  reason  of  the  fact  that  at  the  time  and 
place  of  the  accident  they  had  no  shield  or  screen 
under  the  structure." 

A  charge  to  the  jury  must  be  considered,  as  to  its 
purpose  and  effect,  not  piecemeal,  in  separate  parts, 
but  as  a  whole,  and  if,  taken  as  a  whole,  it  conveys 
to  the  jury  the  correct  rule  of  law  on  the  given 
question,  the  judgment  will  not  be  reversed,  even 
although  detached  sentences  may  be  erroneous. 
Caldwell  v.  N.  J.  Steamboat  Co.,  «t/pra,  page  286. 

It  is  not  necessary,  however,  to  invoke  the  aid  of 
this  opinion  of  the  court  in  the  present  case. 

The  part  of  the  charge  above  set  forth,  following, 
as  it  did,  the  part  objected  to  by  the  defence,  suffi- 
ciently explained  the  meaning  and  intention  of  the 
court,  and  prevented  any  possible  interpretation,  to 
the  detriment  of  the  defendants,  not  sustained  by 
the  evidence. 

An  examination  of  the  whole  case  has  convinced 
me  that  no  substantial  error  has  been  committed  at 
the  trial,  and  that  the  judgment  should  be  affirmed, 
with  costs. 

Sedgwick,  Ch.  J.,  concurred. 
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AppdlAiit's  points. 


JOHN  S.  RIGGS,  Respokdent,  «.  THE  COMMERCIAL 
MUTUAL  INSURANCE  COMPANY,  Appellant. 

Marine  inmrance. — What  U  an  innarable  interest  in  a  veeeel  <noned  by  a  ear- 
paratUm  other  than  the  intereet  qf  the  corporation. 

The  Merchants*  Steamship  Company  was  a  corporation  organized  under  the 
UkW8  of  South  Carolina,  with  a  capital  stock  of  ^5,000,  divided  into  4o0 
shares  of  $100  each,  and  owned  the  steamship  '*  Falcon  "  at  the  time  of 
her  loss,  which  occurred  November  8»  1870.  At  the  time,  and  previously 
to  her  loss,  Joseph  L.  Tobias  was  a  stockholder  in  said  steamship  com- 
pany and  owned  thirty-six  shares  of  the  capital  stock  at  the  time  of  the 
issue  of  said  policy  by  the  defendant.  Tobias  had  for  several  years  carried 
an  Insurance  on  the  vessel,  underwritten  by  defendant,  and  had  duly  paid 
the  premiums,  Including  that  which  fell  due  after  the  loss  of  the  steam- 
ship. 

The  sole  question  before  the  court  in  this  case  was,  "  Had  Tobias  an  insur- 
able interest  in  the  steamship  *  Falcon  *  at  the  time  of  the  issue  of  the 
policy  in  question  to  him  by  the  defendant "  ? 

Held,  that  Tobias  had  an  insurable  interest  in  the  **  Falcon,*'  f6r  he  had 
such  an  Interest  in  the  vessel  that  he  would  suffer  pecuniary  loss  by  its 
destruction.  An  insurable  interest  in  property  may  exist  without  any 
estate  or  interest  in  the  ^'  corpus ''  of  the  property  or  (hing  insured,  and  it 
is  not  necessary  to  show  that  the  insured  was  the  legal  or  equitable  owner 
or  possessor  of  the  property  itself.  The  owuer  of  shares  of  capital  stock 
of  a  corporation  that  owns  a  steamship,  or  other  pix>perty,  has  an  insurable 
interest  in  said  steamship  or  property. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Duqeo,  JJ. 

Decided  Uay  ff,  1889. 

Appeal  from  a  judgment  entered  in  favor  of  plaintiff 
against  the  defendant. 

Olivfer  Drake  Smith,  attorney,  and  David  WUlcox,  of 
counsel,  for  appellant,  argued  : — 

That  no  liability  under  the  policy  existed  or  has 
been  proved  in  favor  of  the  person  who  procured  it. 
The  subject  of  the  insurance  was  the  steamship 
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**  Falcon/'  This  was  the  property  of  the  Merchants' 
Steamship  Company,  Tobias  was  a  stockholder  in 
that  company.  This,  of  course,  conferred  upon  him  no 
title  to,  lien  upon,  or  property  rights  or  interests  in 
the  property  of  the  company.  This  is  well  settled. 
In  Queen  v.  Arnaud,  9  Ad.  and  Ell.^N.  S.,  806,  the 
question  related  to  the  registry  of  a  ship  owned  by 
a  corporation.  The  court,  by  Lord  Denman,  said, 
'*  it  appears  to  me  that  the  British  corporation  is,  as 
such,  the  sole  owner  of  the  ship.  The  individual 
members  of  the  corporation  are,  no  doubt,  interested 
in  one  sense  in  the  property  of  the  corporation,  as 
they  may  derive  individual  benefits  from  its  increase 
or  loss  from  its  decrease  ;  but  in  no  legal  sense  are 
the  individual  members  the  owners.**  In  Van  Allen 
V.  Assessors,  3  Wallace,  673,  it  was  held  that  a  tax 
on  the  shares  of  a  bank  in  the  hands  of  individuals 
was  not  a  tax  on  the  capital  or  property  of  the 
bank,  but  upon  a  distinct,  independent  interest  or 
property  held  by  the  shareholder.  The  court  said 
(Nelson,  J.),  '•  a  tax  on  the  shares  is  not  a  tax  on  the 
capital  of  the  bank.  The  corporation  is  the  legal 
owner  of  all  the  property  of  the  bank,  real  and  per- 
sonal ;  and  within  the  powers  conferred  upon  it  by 
the  charter,  and  for  the  purposes  for  which  it  was 
created,  can  deal  with  the  corporate  property  as 
absolutely  as  a  private  individual  can  deal  with  his 
own.  *  *  The  interest  of  the  shareholder  enti- 
tles him  to  participate  in  the  net  profits  earned  by 
the  bank  in  the  employment  of  its  capital  during  the 
existence  of  its  charter,  in  proportion  to  the  num- 
ber of  his  shares  ;  and  upon  its  dissolution  or  termi- 
nation to  his  proportion  of  the  property  that  may 
remain  of  the  corporation  after  the  payment  of  its 
debts.  This  is  a  distinct,  independent  interest  or 
property  held  by  the  shareholder  like  any  other  prop- 
erty that  may  belong  to  him."  Accordingly,  it  is 
held  that  a  stockholder  in  a  corporation  has  no  right 
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to  take  for  his  own  benefit  insurance  generally  upon 
the  property  of  the  corporation.  In  Philips  v.  Knox, 
etc.,  Co.,  20  Ohio,  174,  the  property  insured  was 
owned  by  a  corporation  in  which  the  parties  taking 
the  policy  were  the  sole  stockholders.  The  court 
held  that  even  in  that  case  the  stockholders  could 
not  insure  the  property  of  the  company  as  their  own 
individual  property.  It  said,  "  in  fact,  these  plaint- 
iffs had  no  insurable  interest  in  this  property  what- 
ever. The  fee  was  in  another  person,  not  in  a  nat- 
ural person,  hut  an  artificial  person — a  corporation. 
If  they  had  any  insurable  interest,  it  was  the  stock 
which  they  held  in  the  company,  and  this  they  did 
not  attempt  to  insure."  This  case  is  cited  as  stat- 
ing the  correct  rule  in  Wood  on  Insurance,  684.  And 
it  is  in  accordance  with  the  view  already  expressed 
by  the  court  in  this  case.  "  It  is  not  perceived  that 
he  (Riggs)  had  any  interest  in  the  vessel.  He  was 
not  legal  or  equitable  owner  of  any  part,  nor  of  its 
earnings,  nor  of  any  lien"  (51  Superior,  467). 

The  case  of  Seaman  «,  Enterprise  Co.,  18  Fed.  Rep., 
250,  and  again  21  Fed.  Rep.,  778,  has  been  relied  upon 
as  establishing  the  broad  principle  that  stockholders 
in  a  corporation  have  an  insurable  interest  in  the  prop- 
erty of  the  corporation.  That  was  an  oral  decision 
in  one  of  the  Western  circuits.  Upon  the  argument 
of  this  appeal  it  was  cited  by  the  respondent,,  but 
was  not  regarded  by  this  court  as  controlling,  and 
probably  will  not  be  deemed  to  have  gathered  weight 
by  mere  lapse  of  time.  In  any  event  it  should  be 
observed  that  the  case  is  not  an  authority  in  support 
of  the  recovery  here.  The  court,  indeed,  there  said 
that  "  it  is  not  necessary  that  the  party  who  takes 
out  the  policy  should  have  any  title  to  the  property 
insured  ;  it  is  sufficient  if  he  has  such  an  interest  in 
it  as  that,  by  its  destruction,  he  would  suffer  pecu- 
niary loss  *  *  the  stock  of  a  corporation  repre- 
sents its  property,  and  is  evidence  of  the  right  of  the 
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stockholder  to  receive  the  profits  and  increase  of  the 
corporate  property.  It  is  a  plain  proposition,  in  our 
judgment,  that  the  destruction  of  the  corporate  prop- 
erty may  entail  pecuniary  loss  upon  the  stockholder, 
and  therefore  that  he  has  a  right  to  insure  his  inter- 
est as  such  stockholder."  (18  Fed.  Rep.^  250.)  But 
it  said  further,  *'  some  question  has  been  raised  as  to 
the  measure  of  damages.  It  has  been  insisted  on  the 
part  of  the  defendant  that  the  corporation  may  be 
insolvent ;  that  there  may  be  many  debts  which  must 
be  paid  before  a  stockholder  can  receive  any  divi- 
dends ;  and  that,  therefore,  his  interest  may  be 
nothing.  We  reserve  all  questions  of  this  character 
until  the  trial  of  the  cause,  simply  saying  now  that 
the  loss  of  the  policy  holder  must  be  shown  upon  the 
trial  by  competent  evidence."  The  same  rules  are  re- 
cognized in  the  further  report  of  the  case  found  in 
21  Fed.  Rep.,  778.  In  other  words,  the  case  holds  that 
it  must  be  shown  that  the  destruction  of  the  corpo- 
rate property  has  injured  the  stockholder  by  sub- 
jecting him  to  a  loss  of  something  which  he  would 
otherwise  have  received.  But  in  the  present  case 
there  is  no  finding  or  proof  that  Tobias'  interest  as 
a  stockholder  was  in  any  way  injured  by  the  loss  of 
the  steamship  ;  that  by  reason  thereof  he  has  lost 
anything  which  he  would  otherwise  have  received. 
For  aught  that  appears,  the  value  of  his  stock  was 
not  affected  thereby.  These  observations  cover  also 
the  case  of  Warren  v.  Davenport  Ins.  Co.,  31  Iowa, 
464.  There  the  insurance  was  expressly  upon  the 
plaintiff^s  interest  as  a  stockholder  in  the  property 
of  the  corporation.  And  damage  to  that  interest 
was  shown,  aside  from  the  damage  to  the  corporation 
itself.  The  court  stated  in  that  case  also  that  the 
case  was  controlled  by  the  rule  that  no  more  than 
the  actual  loss  sustained  was  recoverable. 

It  is  manifest,  therefore,  that  no  liability  by  reason 
of  any  interest  of  Tobias  is  shown,  because  (1)  that 
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was  not  an  insurable  interest,  and  (2)  in  any  event 
no  damage  thereto  has  been  proved. 

J.  E.  BurriU  and  G.  Zahriskte,   attorneys  and  of 
counBel,  for  respondent,  argued  : — 

I,  Any  one  has  an  insurable  interest  in  a  ship  on  whom 

an  injury  to  it  will  inflict  pecuniary  loss.   The  theory 

on  which  the  general  term  disposed  of  this  appeal  on 

the  first  argument  {51  Supr.,  466),  was  that,  in  the 

absence  of  evidence  showing  that  plaintiff  was  legally 

or  equitably  owner  of  a  part  of  the  vessel  or  of  its 

earnings  or  of  some  lien  in  respect  of  one  or  the  other, 

the  court  could  find  in  him  no  insurable  interest. 

But  the  authorities  to  which  reference  is  made  below 

establish  the  principle  that  it  is  not  necessary  that 

the  assured  should  be  legally  or  equitably  an  owner 

ien  upon,  or  direct  interest  in, 

insurance.     White  v.  Hudson 

I.  Pr.  341;  Cone  u.  Niagara  Fire 

I ;  Herkimer  t>.  Rice,  27  lb.  162; 

i&.,436;  Rohrbach r.  Germania 

J  ;  Hooper  v.  Robinson,   98  U. 

tering  Co.  v.  Citizen's  Ins.  Co., 

h  was  decided  in  October,  1887, 

decision   of  this  court.     The 

jterest  is  the  same,  whether  the 

r  against  marine  perils.      Her- 

:  162.  173.  (l)The  leading  case 

crest  V.  Fulton  Fire  Insurance 

decided  in  1828,    The  case  was 

I.,  and  the  opinion  of  the  court 

nt  upon  the  verdict  was  deliver- 

'he  plaintiflfe  were  commission 

ed  goods  partly  their  property 

;hem  on  commission,  and  the 

r  the  plaintiffs  had  any  insur- 

iheir  advances  and  commissions 

did  not  own.     The  court  held 
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that  they  had,  and  said  (page  102) :  **  It  is  well  settled  • 
that  an  insurable  interest,  in  mercantile  language, 
does  not  necessarily  import  an  absolute  right  of  prop- 
erty in  the  thing  insured.  A  special  or  qualified 
interest  is  equally  the  subject  of  insurance,  and  it 
has  often  been  determined  that  each  distinct  interest 
in  the  same  subject  may  be  protected  by  a  separate 
policy  on  the  subject,  for  the  party  interested  in  it," 
The  court  proceeded  to  cite  cases,  and  especially 
reviewed  at  length  the  case  of  Lucena  v.  Crauford  (3 
B.&  P.  75),  where  commissioners  appointed  under 
an  act  of  parliament  for  the  custody,  care,  sale  and 
management  of  such  ships  and  cargoes  belonging  to 
subjects  of  the  United  Provinces  as  should  be  brought 
into  the  ports  of  the  United  Kingdom,  were  held  to 
have  an  insurable  interest  in  Dutch  ships  and  cargoes 
while  on  their  passage  to  England,  which  had  been 
taken  by  a  British  cruiser  under  the  instructions  of 
the  admiralty.  The  De  Forest  case  was  approved, 
and  the  subject  of  insurable  interest  was  re-examin- 
ed at  length  on  principle  and  on  authority  in  Her- 
kimer V.  Rice  (27  N.  Y.  163),  where  the  court  (Denio, 
C.  J.,  Op.,  172)  held  that  the  administrator  of  an 
insolvent  estate  has  an  insurable  interest  in  buildings 
descended  to  the  heirs,  on  the  ground  that  the  right 
of  creditors  to  resort  to  a  sale  of  real  estate  of 
decedent  for  the  payment  of  debts,  gives  them  such 
an  interest  therein  as  to  support  an  insurance,  though 
they  have  no  estate  in  the  real  property  and  no  lien 
on  it,  but  have  important  rights  connected  with 
it,  and  a  pecuniary  interest  in  its  preservation  ;  and 
that  the  administrator  insures  for  the  benefit  of  such 
creditors  so  far  as  required  to  pay  the  debts  of  the 
estate,  and  that  the  law  does  not  require  that  the 
assured  should  have  an  estate  or  property  in  the 
subject  of  the  insurance  ;  it  is  sufficient  that  he  have 
a  direct  pecuniary  interest  in  its  preservation.  The 
case  of  Lucena  v.  Crauford,  supra,  was  elaborately 
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.  reviewed,  and  followed  ;  and  the  court  said  (page 
177) :  '*No  property  in  the  thing  is  required  ;  jt  is 
enough  if  the  assured  is  so  situated  as  to  be  liable 
to  loss  if  it  be  destroyed  by  the  perils  insured 
against."  Because  the  creditors  have  such  insurable 
interest,  the  court  concluded  that  the  administrator 
had  also,  since  he  is  charged  with  the  duty  of  pro- 
curing the  application  of  the  real  estate  to  the  pay- 
ment of  debts,  when  necessary.  (2)  Herkimer  v.  Bice 
was  reviewed  and  approved  in  Rohrbach  v.  Germania 
Fire  Ins.,  Co.  62  N.  Y.  47,  where  the  subject  of 
*'  Insurable  interest "  was  fully  and  at  length  con- 
sidered (FoLGBR,  J.,  writing  the  opinion).  It  was 
stated  in  the  opinion  :  **  But  the  result  of  a  compar- 
ison of  the  text  writers  above  cited  is,  that  there 
need  not  be  a  legal  or  equitable  title  to  the  property 
insured.  If  there  be  a  right  in  or  against  the  property 
which  some  court  will  enforce  upon  the  property,  a 
right  so  closely  connected  with  it,  and  so  much 
dependent  for  value  upon  the  continued  existence  of 
it  alone,  as  that  a  loss  of  the  property  will  cause 
pecuniary  damage  to  the  holder  of  the  right  against 
it,  he  has  an  insurable  interest."  *  *  *  The  question 
is  one  of  damages  rather  than  title  or  possession  ; 
and  it  will  be  enough  in  general  to  show  such  a 
relation  between  the  insured  and  the  property,  that 
injury  to  it  will,  in  natural  consequence,  be  loss  to 
him ;  and  it  is  not  necessary  to  show  that  the  insured 
is  the  legal  or  equitable  owner."  Numerous  author- 
ities are  cited  to  support  the  principle  enunciated  ; 
among  others,  the  court  refers  to  Springfield  Co.  v. 
Allen,  43  N.  K,  389, 395-396,  and  quotes  the  remarks 
of  Allen,  J.,  made  in  that  case :  *'  An  insurable 
interest  may  exist  without  any  estate  or  interest  in 
the  corpus  of  the  thing  insured."  It  was  enough  that 
there  be  a  pecuniary  interest  in  the  preservation  and 
protection  of  the  property,  and  that  the  insured  might 
sustain  a  loss  by  its  destruction.     Nor  was  it  neces* 
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saiy  that  the  nature  of  the  interest  should  be  dis- 
closed. (3)  In  Hooper  v.  Robinson,  98  U.  S. 
538r,  Justice  Swayne,  delivering  the  opinion  of  the 
court,  says :  A  right  of  property  in  a  thing  is  not 
always  indispensable  to  an  insurable  interest.  Injury 
from  its  loss  or  benefit  from  its  preservation  to  accrue 
to  the  assured  may  be  sufficient,  and  a  contingent 
interest  thus  arising  may  be  made  the  subject  of  a 
policy,"  citing  Lucena  v.  Crauford,  supra,  and  otlier 
cases.  (4)  It  has  been  repeatedly  decided,  and  no 
one  at  this  day  will  question  the  right  of  an  under- 
writer to  reinsure  so  as  to  protect  himself  against  the 
risk  he  has  incurred  by  having  insured,  and  yet  he 
has  no  estate  in  or  lien  on  the  property  insured,  but 
he  has  "  such  an  interest  in  the  property  insured  con- 
nected with  its  safety  as  will  occasion  loss  if  it  be 
destroyed."  N.  Y.  Bowery  Ins.  Co.  v.  N.  Y.  Fire  Ins. 
Co.,  17  Wend.  363.  Mutual  Ins.  Co.  v.  Home,  2  N. 
Y.  235.  The  last  case  originated  in  this  court,  and 
its  judgment  was  affirmed  on  the  principle  that  **  the 
interest  acquired  in  consequence  of  the  previous 
insurance  was  an  insurable  interest,  *  *  *  and  the 
interest  of  the  insured  in  the  preservation  of  the 
property  was  the  interest  insured."  (5)  The  prin- 
ciples above  stated  have  recently  been  again  exam- 
ined by  the  Court  of  Appeals,  and  applied  to  a  case 
in  which  the  interest  of  the  assured  was  at  least  as 
remote  as  in  the  present  case.  National  Filtering 
Oil  Co.  V.  Citizens'  Ins.  Co.,  lOG  N.  Y.  535. 

II.  The  precise  question  involved  in  this  appeal 
has  been  decided  by  the  United  States  Circuit  Court, 
Eastern  District  of  Missouri,  18  Fed.  Rep,  250,  where 
the  court  says  : — **  It  only  remains,  then,  to  deter- 
mine whether  a  stockholder  in  a  corporation  may 
have  such  an  interest  as  I  have  indicated.  We  are 
very  clearly  of  the  opinion  that  he  may.  It  is  true 
that  the  title  to  the  property  is  in  the  corporation  ; 
that  the  beneficial  interest  is  in  the  stockholders  of 


gg   RI6GS  «.  THE  COMMERCIAL  MUTUAL  INSURANCE  CO. 


Respondent's  points. 


the  corporation.  The  stock  of  a  corporation  repre- 
Bents  its  property,  and  is  evidence  of  the  right  of  the 
stockholder  to  receive  the  profits  and  increase  of  the 
corporate  property.  It  is  a  very  plain  proposition, 
in  our  judgment,  that  the  destruction  of  the  cor- 
porate property  may  entail  pecuniary  loss  upon  the 
stockholder,  and,  therefore,  that  he  has  a  right  to 
insure  his  interest  as  such  stockholder.  In  this  case 
the  property  was  a  steamboat,  and  the  insured  was 
the  holder  of  a  portion  of  the  stock,  which  entitled 
him  to  three -sixteenths  of  the  corporate  property." 
In  this  decision  the  court  sustained  the  principle 
established  in  Cone  v.  Niagara  Ins.  Co.,  60  N.  Y.  619 ; 
Herkimer  v.  Rice,  27  lb.  162,  and  National  Filtering 
Oil  Co.  V.  Citizen's  Ins.  Co.,  106  lb.  535 — that  it  is  not 
necessary  that  the  party  who  takes-  out  the  policy 
should  have  any  title  to  the  property  insured :  it  is 
sufficient  if  he  has  such  an  interest  in  it  as  would 
subject  him  to  pecuniary  damage  or  loss  in  the  event 
of  its  destruction — and  held  that  a  stockholder  would 
suffer  pecuniary  loss  by  the  destruction  of  the  cor- 
porate property,  and  consequently  had  an  insurable 
interest  in  it. 

Ill,  The  interest  of  a  shareholder  in  the  corporate 
property  is  such  that  he  will  be  liable  to  pecuniary 
loss  through  its  destruction.  Warren  v.  Davenport 
Fire  Ins.  Co.,  31  Iowa,  464  ;  Seaman  v.  Enterprise 
Ins.  Co.,  18  Fed.  Rep.^  250  ;  May,  Ins.,  §  95  ;  Green- 
hood  Public  Pol.,  255.  That  a  shareholder  is  "  in- 
terested in  the  preservation  of  the  corporate  prop- 
erty," or  that  he  will  "  sustain  pecuniary  loss  by  its 
destruction,**  cannot  be  denied.  He  has  as  great,  if 
not  a  greater,  interest  in  the  preservation  of  it  as  a 
creditor  of  the  corporation.  If  this  steamboat  con- 
stituted all  the  corporate  property  and  was  destroyed 
by  fire  or  by  the  sea,  and  there  was  no  insurance, 
would  not  the  shareholder  lose  everything  ?  If  the 
vessel  was  partially  damagfed  (in  the  absence  of  in- 
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Burance)  would  he  not  be  proportionately  injured  by 
reason  of  the  depreciation  of  his  interest  in  the  ves- 
sel ?  The  shareholder  is  not  only  interested  in  the 
preservation  of  the  property  and  its  escape  from, 
destruction,  but  he  is  interested  that  the  property 
should  be  preserved  from  injury,  and  kept  in  a  con- 
dition in  which  it  might  be  productive  of  income  or 
profit  in  which  the  shareholder  would  share  ;  if  it 
was  a  building  owned  by  the  corporation,  that  it 
might  produce  rent ;  and  in  case  of  a  vessel  that  it 
might  earn  freight,  in  which  rent  and  freight  he  could 
share.  So  again  the  loss  would  not  only  occasion 
damage  to  the  corporation  to  the  extent  in  value  of 
the  property  destroyed,  but  might  so  cripple  the 
corporation  that  it  would  be  unable  to  continue  its 
business  or  pay  its  debts,  and  thereby  not  only  in- 
jure the  shareholder,  but  subject  him  to  liability  for 
the  debts  of  the  company.  The  loss  of  a  steamer  in 
which  capital  of  this  corporation  was  invested  evi- 
dently diminishes  the  earning  power  of  the  company, 
and  reduces  its  power  to  pay  dividends,  and  in  that 
way  produces  a  direct  pecuniary  loss  to  the  share- 
holders. In  order  to  replace  the  steamer  and  restore 
the  earning  power  of  the  stock,  the  corporation 
must  either  use  its  surplus  assets,  or  borrow  money  ; 
and  in  either  case  the  loss  falls  on  the  shareholders, 
who  thus  come  clearly  within  the  principles  which 
have  already  been  stated,  and  which  require  no  other 
interest  in  the  property  than  one  which  will  be  sub- 
ject to  pecuniary  loss  if  the  property  be  destroyed. 
IV.  The  relation  of  the  stockholder  to  the  corpora- 
tion and  its  property  is  that  of  a  cestui  que  trust  to- 
wards the  trustee  and  the  trust  estate.  Anderton 
V.  Wolf,  41  Hun,  571,  574  ;  1  Morawetz  Corp.  (2d 
Ed.),  §  237.  The  cestui  que  trust  has  an  insurable  in- 
terest in  the  trust  property,  and  it  follows  that  the 
stockholder  has  an  insurable  interest  in  the  corporate 
property.    White  v.  Hudson  River  Ins.  Co.,  7  How. 


88   HIGGS  V,  THE  COMMERCIAL  MUTUAL  INSURANCE  CO. 

Opinion  of  the  Court,  by  DuoBO,  J. 

341  ;  Hume  v.  Ins.  Co.,  23  So.  Car.,  190.  There  is 
no  diflFerence  in  principle  between  the  case  of  the 
stockholder  and  the  case  of  a  creditor.  They  are 
both,  in  their  relation  to  the  corporate  property, 
cestui  que  trtist,  and  if  the  one  has  an  insurable  in- 
terest, as  cases  cited  above  show  that  he  has,  no 
reason  is  perceived  why  the  other  has  not. 

V.  Philips  V.  Beckel,  20  Ohio,  174,  is  the  only 
case  heretofore  cited  by  the  defendant's  counsel,  or, 
after  much  examination  of  the  authorities,  discov- 
ered by  plaintiffs  counsel,  in  which  it  is  said  that  a 
stockholder  has  no  insurable  interest ;  but  that  case 
proceeded  upon  the  ground  of  misrepresentation  as 
to  the  nature  of  the  interest  of  the  assured,  who 
stated  in  their  application  that  they  owned  the 
property  in  fee  unincumbered,  whereas  it  belonged  to 
a  corporation  whose  stock  they  held,  and  was  sub- 
ject to  a  mortgage  ;  and  that  misrepresentation  was 
the  more  material  because  the  Insurance  Company 
in  that  case  was  entitled  by  its  charter  to  a  lien 
upon  property  insured  by  it.  The  dictum  at  the 
close  of  the  opinion  that  the  plaintiff  had  no  in- 
surable interest  in  the  property  whatever,  was  based 
entirely  upon  the  reason  that  "the  fee  was  in  an- 
other person,"  which,  as  the  cases  cited  above  clearly 
show,  is  not  sufficient  in  this  state  to  defeat  an  in- 
surance where  the  assured  is  in  such  a  position  as 
to  suflFer  pecuniary  loss  by  the  destruction  of  the 
property.  The  well  reasoned  case  of  Warren  v. 
Davenport  Fire  Ins.  Co.,  31  Iowa,  464,  follows  the 
principles  stated  in  the  preceding  points,  and  shows 
that  they  lead  to  the  conclusion  that  a  stockholder's 
interest  in  the  corporate  property  is  insurable. 

By  the  Court. — ^Dugro,  J. — ^The  stipulation  be- 
tween the  parties  reads,  *******  it  was 
considered  by  both  parties  that  if  the  decision  of 
this  (the  superior)  court  in  the  steamship  company's 
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base,  holding  that  the  vessel  was  a  total  loss,  should 
l3e  aflSrmed  by  the  court  of  appeals,  the  plaintiff 
herein  would  then  be  entitled  to  recover,  if  J.  L. 
Tobias  had  an  insurable  interest  in  the  vessel^  and  it 
was  thereupon  agreed  that  *****  \]^q 
question  of  J.  L.  Tobias'  insurable  interest  in  this 
case,  should  be  reargued  at  the  general  term,  and 
that  the  decision  of  the  general  term  on  such  re- 
argument  should  be  final,  so  far  as  the  plaintiff  was 
concerned.     *     *     *     *     * 

*•  Whereupon  it  is  agreed  that  this  cause  be  re- 
argued at  general  term  on  the  question  of  J.  L. 
Tobias'  insurable  interest,  &c." 

The  only  question,  therefore,  before  this  court  is  : 
Did  Tobias  have  an  insurable  interest  ?  If  he  did, 
the  decision  of  the  general  term  on  this  question  by 
a  fair  interpretation  of  the  stipulation  is  to  be  final 
in  regard  to  the  appeal. 

The  defendant  in  the  statement  on  his  brief  says. 
Upon  March  15,  1879;  the  appellant,  The  Commer- 
cial Mutual  Insurance  Company,  issued  to  one 
Joseph  L.  Tobias  a  policy  of  insurance  upon  the 
steamer  "  Falcon  "  for  the  sum  of  $1,000. 

Tobias  was,  at  the  time  of  effecting  this  insurance, 
a  stockholder  in  the  Merchants'  Steamship  Com- 
pany, which  then  owned  the  steamers  '*  Sea  Gull  " 
and  •*  Falcon." 

Accepting  this  as  a  correct  statement  of  the  facts,  I  ^ 
think  Tobias  had  an  insurable  interest  in  the  vessel ; 
for  he  had  such  an  interest  in  it  as  that  by  its  de- 
struction he  would  suffer  pecuniary  loss.  Seaman  v. 
Enterprise  Co.,  18  Fed.  Rep.  250;  21  lb.  778. 
An  insurable  interest  may  exist  without  any  estate 
or  interest  in  the  corpus  of  the  thing  insured. 
Springfield  Fire  and  Marine  Insurance  Co.  v.  Allen, 
43  N.  Y.  389,  395-6. 

The  question  is  one  of  damages  rather  than  title 
or  possession,  and  it  will  be  enough  if  such  a  rela- 
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tion  exists  between  the  assured  and  the  property 
that  injury  to  it  will,  in  natural  consequence,  be 
loss  to  him.  And  it  is  not  necessary  to  show  that 
the  insured  is  the  legal  or  equitable  owner.  Rohr- 
bach  V.  Germania  Fire  Ins.  Co.,  62  N.  Y.  47. 

That  the  policy  runs  to  the  plaintiff,  and  by  its 
terms  insures  his  interest  in  the  vessel  (he  being 
neither  legally  nor  equitably  the  owner  of  the  vessel), 
does  not  prejudice  the  plaintiff's  claim. 

There  is  no  doubt  what  property  the  plaintiff  and 
defendant  meant  to  insure,  or  that  it  was  that  which 
was  destroyed.  Rohrbach  v.  Germania  Fire  Ins. 
Co.,  supra,  p.  60. 

With  this  opinion  I  think  the  judgment  appealed 
from  should  be  aflBrmed. 

Sedgwick,  Ch.  J.,  and  Teuax,  J.  concurred. 


JOHN  TOWNSHEND,  Plaintiff,  v.  EDWARD  FROM- 

MER,  ET  AL.,  Defendants.* 

XJectment,  action  cf,  when  it  lies. — Conveyance  in  trust— Estate  qf  tmstee 
and  cestui  que  trust  under  same* — Mortgage  foreclosure^  parties  to  same. 

The  land  and  premises  in  question,  the  subject  of  this  action,  were  conveyed 
to  one  Clarissa  E.  Curtis,  subject  to  a  prior- purchase  money  mortgage,  and 


*  The  points  of  the  counsel,  of  plaintiff  and  defendants,  in  this  case  are 
most  voluminous  and  exhaustive  of  the  subject  in  law  and  equity,  and 
together  cover  all  the  leading  cases  and  the  statute  and  common  law  in  rela- 
tion to  trusts,  and  estates  in  trusts,  and  powers  in  trusts ;  and  also  in 
relation  to  the  estate  of  mortgagees  and  purchasers  at  a  foreclosure  sale,  and 
the  necessary  parties  in  an  action  for  foreclosure.  The  reporters  deem  it 
impracticable  to  report  a  summary  of  the  main  points  that  shall  fairly 
represent  the  counsel  on  the  important  questions  involved  in  the  case,  and 
therefore  refer  to  the  points  on  file  in  the  office  of  the  clerk  of  this  court. — 
Beporters, 
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she  and  her  husband  conveyed  the  same  to  Eliza  Kacey  in  trust,  **  to  re- 
ceive the  yearly  income,  rents  and  profits  during  the  natural  life  of  said 
Clarissa,  and  to  her  sole  and  separate  use,  and  at  the  death  of  said  Clarissa, 
to  convey  said  land  to  the  children  of  said  Clarissa,  living  at  her  death, 
and  the  surviving  children  of  such  of  them  as  may  then  be  dead,  in  equal 
portions,  per  stirpes  and  not  per  capita.**  The  deed  further  provided  that 
in  case  of  the  death  of  said  Clarissa,  leaving  no  child  or  grandchild  her 
surviving,  the  lands  shall  belong  to  and  vest  in  the  heirs  of  said  Clarissa, 
to  whom  the  trustees  shall  convey  the  same,  <ftc.  The  mortgage  to  which 
the  lands  were  subject  was  foreclosed  by  action.  Clarissa  Curtis  and  her 
husband,  and  Eliza  liacey,  the  trustee  and  holder  of  the  estate  for  the  life 
of  Mrs.  Curtis,  were  made  parties  thereto,  and  the  lands  were  sold  under 
the  judgment  in  said  foreclosure  action,  and  the  defendants  claim  title 
to  the  same  under  the  Master's  deed.  Mrs.  Curtis  died  in  1886,  leaving 
children  and  grandchildren,  none  of  whom  were  made  parties  to  said  fore- 
closure action,  and  after  her  death  the  plaintiff  began  this  action  to 
recover  the  possession  of  four  undivided  tenths  of  said  lands  that  had  been 
conveyed  to  him  by  certain  of  the  children  and  grandchildren  of  Mrs.  Cur- 
tis. Eliza  Racey,  the  tnistee,  never  made  any  conveyance  of  the  lands 
under  the  trust  deed. 
Held,  That  this  action  of  ejectment  cannot  be  sustained.  The  rule  given  by 
Chitty  prevails  in  this  state.  '*  The  lessor  of  the  plaintiff  must  also  have 
a  strict  legal  right,  a  mere  equitable  and  beneficial  interest  without  the 
legal  title  will  not  suffice.**  The  facts  do  not  admit  a  presumption  that 
those  under  whom  the  plaintiff  claims  have  received  a  conveyance  from 
Mrs.  Racey,  the  trustee,  or  her  heirs.  The  trust  in  question  was  not 
merely  nominal,  or  such  a  trust  that  equity  will  execute  it  by  deeming  the 
conveyance  made,  although  not  actually  made,  Ac.  That  under  the 
statute  and  at  common  law  the  execution  of  a  power  implied  the  occur- 
rence of  the  event  or  the  doing  of  the  act,  which  is  the  future  existence  of 
the  use  intended  by  the  grantor.  The  cestui  que  trusty  represented  by  the 
plaintiff,  took  no  estate  by  the  trust  deed,  but  will  have  an  estate  according 
to  the  act  done  and  the  appointment  of  the  use  provided  in  the  trust  deed. 
When  that  act  Is  done,  and  not  until  then,  the  rule  applies  that  **  the  appoint- 
ment relates  back  to  the  deed  of  the  grantor  of  the  power.**  The  plaintiff 
had  no  legal  interest  in  the  land  that  entitled  him  to  maintain  an  action  of 
ejectment,  and,  if  he  had  no  such  legal  interest,  it  is  not  necessary  to 
inquire  if  he  had  an  interest  of  some  other  kind,  and  then  to  inquire  into 
its  characteristics. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  June  8, 1889. 


Exceptions  of  plaintiff  ordered  to  be  heard  in  the 
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first  instance  at  general  term,  a  verdict  having  been 
directed  for  defendants. 

John  Townshend,  in  person,  for  plaintiff. 

John  T.  Dillon^  attorney,  and  John  E.  Parsons^  John 
C.  Shaw  and  Gratz  Nathan,  of  counsel,  for  defend- 
ants. 

By  the  Coubt. — Sedgwick,  Ch.  J. — ^The  action  is 
in  ejectment.  The  land  in  question,  in  1835,  was 
held  in  fee  by  one  Wagstaff.  He  conveyed  to  one 
Dimond,  taking  from  the  latter  a  purchase-money 
mortgage.  The  land  then  was  conveyed  by  mesne 
conveyances,  to  Clarissa  E.  Curtis,  subject  to  the 
mortgage.  She  and  her  husband,  in  1837,  conveyed 
to  Eliza  Racey,  as  trustee.  •  The  decision  of  this 
case  turns  upon  the  nature  of  this  conveyance. 

The  conveyance  was  to  Eliza  Racey,  **  the  party 
of  the  second  part,  her  heirs  and  assigns,  to  her  and 
their  own  proper  use,  benefit  and  behoof  forever, 
but  in  trust,  nevertheless,  that  the  said  party  of  the 
second  part  and  her  heirs  shall  receive  the  yearly 
income,  rents,  profits  and  produce  of  the  said  land 
and  premises,  and  apply  the  same  yearly  during  the 
natural  life  of  the  said  Clarissa  to  the  use  of  the 
said  Clarissa,  free  and  clear,  Ac,  but  to  the  sole  and 
separate  use  of  the  said  Clarissa.  And  on  the  fur- 
ther trust,  that  the  said  party  of  the  second  part 
and  her  heirs  shall,  at  the  decease  of  the  said  Clar- 
issa, convey  the  said  lands,  and  every  part  of  them, 
in  fee  simple,  to  the  children  of  the  said  Clarissa, 
living  at  her  decease,  and  the  surviving  children  of 
such  of  them  as  may  then  be  dead,  in  equal  portions 
per  stirpes  and  not  per  capita^  &c.  And  in  case  of 
the  death  of  the  said  Clarissa,  leaying  no  child  or 
grandchild  her  surviving,  the  said  lands  and  premises 
shall  belong  to  and  rest  at  her  decease  in  fee  simple 
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to  her  right  heirs,  to  whom  the  said  party  of  the 
second  part  and  her  heirs  shall  convey  the  same 
accordingly/* 

The  mortgage  that  has  been  described  was  as- 
signed, and  the  mortgagee  began  a  suit  to  foreclose 
it  in  1837.  Mrs.  Curtis  and  her  husband  were  made 
defendants.  No  child  or  grandchild  of  Mrs.  Cur- 
tis was  made  a  defendant.  The  land  was  sold  under 
the  judgment  in  the  suit,  and  the  present  defend- 
ants claim  under  the  Master's  deed  then  given. 

Mrs.  Clarissa  Curtis  died  in  1886,  leaving  children 
and  grandchildren.  In  1885  certain  of  the  children 
and  grandchildren  conveyed  to  the  plaintiff  four 
undivided  tenth  parts  of  the  land.  After  the  death 
of  Mrs.  Clarissa  Curtis  the  plaintiff  began  this  action 
to  recover  the  possession  of  these  undivided  inter- 
ests. On  the  trial  the  court  directed  a  verdict  for 
the  defendants,  and  ordered  the  exceptions  to  be 
heard,  in  the  first  instance,  at  general  term. 

The  plaintiff's  counsel  claims  that  the  plaintiff 
has  such  an  interest  in  the  land  that  he  is  entitled 
to  bring  an  action  of  ejectment.  The  defendants' 
counsel  claims  that  the  plaintiff  has  no  legal  inter- 
est in  the  land  which  will  support  ejectment. 

The  rule  given  by  Chitty  (1  Ch.  P.  [190])  prevails 
in  this  state.  "The  lessor  of  the  plaintiff  must 
also  have  a  strict  legal  right,  a  mere  equitable  and 
beneficial  interest  without  the  legal  title  will  not 
suflBce."  The  notes  to  this  cite  some  of  the  cases  in 
this  state,  and  see  also  Moore  v.  Spellman,  5  Den. 
225 ;  Peck  v.  Newton,  46  Barb.  173.  The  facts  of 
this  case  do  not  admit  a  presumption  that  those 
under  whom  the  plaintiff  claims  have  received  a 
conveyance  from  Mrs.  Racey  or  her  heirs  or  trustees. 

The  plaintiff  claims  no  other  source  of  legal  title 
than  the  trust  deed,  and  that  this  gave  his  grantors 
legal  title  under  the  clause  "  on  the  further  trust 
that  the  said  party  of  the  second  part  and  her  heirs 
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shall,  at  the  decease  of  the  said  Clarissa,  convey 
the  said  lands,  Ac,  in  fee  simple,  to  the  children  of 
the  said  Clarissa  living  at  her  decease,  and  the  sur- 
viving children  of  such  of  them  as  may  then  be 
dead." 

It  may  here  be  said,  that  the  last  clause  of  the 
trust  deed  is  to  be  disregarded  here.  It  was  a  pro- 
vision for  the  case  of  an  event  which  now  cannot 
occur.  This  event  was  the  death  of  Mrs.  Curtis 
without  leaving  living  children  and  grandchildren. 

The  provision  on  which  the  plaintiff  rests  as  giving 
a  legal  title  to  his  grantors,  in  reality  gives  a  power 
in  trust.     It  gives  authority  to  the  trustee  to  do 
what  might  be  lawfully  done  by  the  grantor  of  the 
power,  that  is  to  convey.    (2  Rev.  Stat.  [732]).   And 
in  case  of  such  a  trust  (§  59),  the  lands  to  which  the 
trust  relates  shall  remain  or  descend  to  the  persons 
otherwise  entitled,  subject  to  the  execution  of  the 
trust  as  a  power.     As  the  trust  has  not  been  exe- 
cuted by  conveyance  as  directed,  Mrs.  Curtis  re- 
mained entitled  in  fee,  and  that  fee  was  foreclosed 
in  the  foreclosure  suit  already  referred  to,  and  has 
been  transmitted  to  the  defendants  under  the  Mas- 
ter's deed.     It  is  also  true  that  Mrs.  Curtis'  fee  was 
subject  to  the  estate  of  the  trustee  for  the  life  of 
Mrs.  Curtis.     The  trustee  was  a  party  to  the  fore- 
closure.    This,  however,  does  not  affect  the  nature 
of  the  interest  of  the  grantors  of  plaintiff. 

It  is  not  necessary  to  examine  the  cases  which 
counsel  for  defendants  have  cited.  They  apply 
the  provisions  of  the  Revised  Statutes  on  the  sub- 
ject, and  which  are  so  clear  in  expression  that  they 
do  not  call  for  construction.  It  is  proper  to  look 
at  the  cases  on  which  the  counsel  for  plaintiff  relies. 
This  fundamental  proposition  made  by  plaintiff  is, 
that  the  trust  in  question  is  merely  nominal,  or  is 
such  a  trust  that  equity  will  execute  it  by  deeming 
the  conveyance  made,  even  although  it  has  not  been 
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made.  As  to  this,  it  must  be  said  that  the  statute 
keeps  the  trust  in  existence  as  an  express  trust,  as 
completely  as  if  it  were  an  express  trust  of  that 
kind  in  which  the  trustee  validly  becomes  possessed 
of  the  fee,  so  far  as  the  purposes  of  the  trust  require. 
§  58.  The  statute  declares  that  it  is  valid  as  a  power 
in  trust,  and  if  it  is  valid  it  is  to  be  executed  in  the 
manner  that  the  grantor  designates.  Section  113 
explicitly  states  that  **  no  power  can  be  executed 
except  by  some  instrument  in  writing  which  would 
be  sufficient  in  law  to  pass  the  estate,  or  interest 
intended  to  pass,  under  the  power,  if  the  person 
executing  the  power  were  the  actual  owner."  It 
cannot  be  said  that  law  or  equity,  in  giving  due  con- 
sideration to  the  trust,  can  repeal  the  statute. 

At  common  law  the  rule  was  the  same,  and  the 
execution  of  a  power  implied  the  occurrence  of  the 
event  or  the  doing  of  the  act  which  is  the  condition 
of  the  springing  into  existence  of  the  future  use 
intended  by  the  grantor.  The  cestui  que  trust  takes 
no  estate  by  the  trust  deed,  but  he  will  have  an 
estate  according  to  the  act  done  and  appointment  of 
the  use.  When  that  act  is  done,  then,  and  not  until 
then,  is  the  rule  to  be  applied,  that  the  appointment 
relates  back  to  the  deed  of  the  grantor  of  the  power. 
4  Kent  (13  ed.)  316  ;  2  Sug.  on  Pow.  (23);  Duke  of 
Marlborough  v.  Lord  Godolphin,  2  Ves.  6. 

The  counsel  for  plain tiflF cites  Downing -y.  Marshall, 
23  N.  Y.  366,  and  N.  Y.  Dry-Dock  Co.  v.  Stillman, 
30  lb.  174.  It  seems  to  me  that  they  do  not  con- 
firm the  position  of  plaintiff;  In  the  latter  case, 
according  to  the  opinions,  there  was  declared  a  trust 
to  sell  lands  for  the  benefit  of  one  Smith  and  his 
associates,  or  to  sell  lands,  and  divide  the  proceeds 
among  Smith  and  his  associates.  The  question  was, 
whether,  thereby,  Smith  had  a  legal  interest  in  the 
proceeds,  the  lands  having  been  sold.  Judge  Mullin 
said,  that  the  interest  that  Smith  acquired  imder  the 
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trust  was  an  equitable  title  to  enforce  the  execution 
of  the  power  and  the  sale  of  the  land  for  an  account 
and  distribution  of  the  proceeds."  Judge  Selden  said: 
*'  It  is  clear,  therefore,  that  Smith  had  no  title  to  the 
lands  in  question  under  section  47  as  the  beneficiary 
of  the  trust  attempted  to  be  created,"  Judge  Selden 
had  cited  Downing  v.  Marshall,  supra,  for  the  purpose 
in  following  that  case  of  saying  that  section  47  refers 
exclusively  to  a  class  of  passive  trusts,  where  the 
immediate  possession  and  whole  beneficial  use  of 
the  land  is  given  directly  to  the  cestui  que  trust. 

In  view  of  what  is  the  exercise  of  a  power,  it  cannot 
be  said  that  until  that  power  is  exercised  the  cestui 
que  trust  has  a  right  to  immediate  possession. 

In  Parks  v.  Parks,  9  Paige,  107,  I  cannot  find  any- 
thing that  is  relevant  to  a  trust  which,  by  the  statute, 
is  valid  as  a  power  in  trust.  Nor  is  Nicoll  v.  Wal- 
worth, 4  Den.  385,  to  be  applied  to  an  existing, 
unexecuted  power  in  trust,  as  it  is  substantially  a 
case  of  a  trustee  whose  only  trust  is  to  allow  to 
others  the  possession  and  use  of  land. 

Welch  V.  Allen,  21  Wend.  147,  was  an  action  of 
ejectment.  The  plaintiff^  was  the  heir  of  one  John 
Welch.  Commissioners  of  the  land  office,  in  pur- 
suance of  an  act  of  the  legislature,  had  issued  a 
patent  to  T.  in  trust  for  John  Welch  and  his  heirs 
and  assigns,  with  a  provision  that  T.  should  dispose 
of  the  land,  and  apply  the  proceeds  to  the  support 
of  John  Welch  and  family,  and  after  his  decease  pay 
the  residue,  if  any  there  be,  to  his  legal  represent- 
atives. After  the  decease  of  John  Welch,  certain  of 
the  lands  remained  unsold.  As  to  these  the  plaint- 
iff^, heir  of  John,  recovered  in  ejectment,  on  the 
ground  that  the  trust  to  sell  and  pay  the  proceeds 
ceased  with  the  death  of  John,  and  that  then  as  to 
the  unsold  land  T.  was  but  a  nominal  trustee,  the  use 
being  in  the  heir,  and  the  Revised  Statutes  executed 
such  a  trust.     In  reality  the  dominant  provision  was 
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a  general  trust  to  John  Welch  and  his  heirs.  This 
would,  if  not  varied,  be  a  conveyance  to  the  use  of 
John  Welch  and  his  heirs,  and  the  only  modification 
of  this  was,  that  something  might  be  done  by  the 
trustee  during  the  life  of  John  Welch,  and  at  his 
decease  his  heir  received  the  land  under  the  pro- 
vision of  the  general  trust.  The  authority  of  this 
case  is  to  a  certain  extent  affected  by  an  explanation 
of  its  statement  of  facts  in  Welch  v.  Silliman,  2  Hun, 
491.  The  cited  case  does  not  show  that  the  trustee 
of  a  power  to  convey  has  not  an  active  duty  imposed 
upon  him,  that  is  to  convey.  If  such  were  not  his 
duty,  and  if  the  law  executed  it,  the  result  would  be 
an  estate  at  law.  And  then  equity  would  not  com- 
pel, as  it  has  the  right  to  compel,  the  execution  of  the 
power  for,  being  executed  at  law,  equity  would  have 
no  jurisdiction. 

In  the  matter  of  the  petition  of  Livingston,  34 
N.  F.,  555,  the  conveyance  was  by  William  Winter 
to  one  Birdsall,  as  trustee,  to  receive  the  rents  and 
profits  to  the  use  of  Winter  during  his  natural  life, 
and  upon  the  death  of  Winter  to  assign,  transfer  and 
convey,  &c.,  in  the  manner  following,  that  is  to  say, 
to  the  lawful  issue  of  Winter  living  at  the  time  of 
his  death,  according  to  the  rules  prescribed  by  the 
statute  regulating  the  descent  of  real  property,  and 
in  case  of  Winter  dying  without  leaving  him  sur- 
viving any  such  lawful  issue,  then  upon  the  further 
trust,  to  assign,  transfer  and  convey  to  his  nephews 
now  living.  There  were  here,  if  the  views  that  have 
been  given  are  right,  an  express  trust  for  the  life  of 
William  Winter,  and  for  that  the  fee  went  to  the 
trustee,  and  a  valid  power  in  trust,  namely,  the 
power  to  convey  to  the  issue,  in  which  case,  if  issue  sur- 
vived, without  William  Winter  having  conveyed  the 
fee,  such  issue  would  ha ve  the  fee  and  also  be  entitled 
to  have  the  power  executed,  and  also  a  valid  power 
in  trust  to  convey  to  nephews,  if  issue  of  Winter  had 
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not  survived.  In  Winter's  lifetime,  he  not  having 
issue,  the  nephews  made  petition  for  the  removal  of 
the  trustee.  The  court  finally  held  that  they  could 
not  maintain  such  a  proceeding,  whatever  was  the 
nature  of  their  interest.  Before  the  court  announced 
this,  it  passingly  said  that,  as  Winter  had  no 
children,  "  it  may  perhaps  be  assumed  that  the 
nephews  in  question  take  a  vested  remainder  under 
our  statute."  The  court  then  said :  *'  So  far  as  the 
deed  creates  a  trust  in  Birdsall  to  receive  the  rents 
and  profits,  and  apply  them  to  the  use  of  William 
Winter  during  his  life,  it  is  expressly  authorized  (1 
R.  S.  728,  §  55),  by  statute.  So  far  as  it  requires  the 
trustee  to  convey  the  legal  estate  to  those  who  shall 
be  entitled  in  remainder  under  the  trust  deed,  his 
services  will  be  useless  ;  as  the  transfer  will  be  made, 
if  at  all,  by  operation  of  the  statute  of  uses,  and  his 
office  will  then  terminate.  1  R.  S.  730,  §  67." 

It  is  not  clear  whether  it  was  meant  that  the 
trustee's  conveyance  would  be  useless  because  the 
nephews  were  entitled  in  remainder,  without  the 
trustees  executing  the  power,  or  that  the  trust  deed 
intended  to  give  a  remainder,  and  the  execution  of 
the  conveyance  was  merely  ceremonial.  I  think  it 
was  an  inadvertence  to  say  that  the  terms  of  the 
trust-deed  gave  a  remainder  or  a  use  to  the  neph- 
ews. The  whole  estate,  so  far  as  it  was  necessary 
to  accomplish  the  purposes  of  the  trust,  was  given 
to  the  trustees  and  not  to  the  cestuis  que  trust,  and 
so  far  as  the  trust  existed  as  a  valid  power  in  trust, 
neither  the  trustee  had  any  estate  or  the  nephews 
as  cestuis  que  trust  had  remainders,  but  the  whole 
estate  of  inheritance  was  in  William  Winter  subject 
to  the  estate  for  his  life  in  the  trustees.  At  Winter's 
death,  if  it  be  supposed  that  the  nephews  would  be 
his  heirs,  they  would  get  the  fee  by  inheritance  and 
not  by  the  trust-deed.  I  am  of  opinion  that,  as  an 
exact  estimation  of  what  the  nephews  took  under 
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the  power  in  trust  in  the  trust-deed  was  not  neces- 
sary to  the  decision  of  the  case,  the  remarks  of  the 
court  were  not  intended  for  more  than  an  assump- 
tion favorable  to  the  petitioners  as  to  their  interests 
in  the  lands,  with  the  result  that,  even  on  that  as- 
sumption, they  were  not  entitled  to  take  the  pro- 
ceeding in  Winter's  lifetime. 

In  Williamson  v.  Field,  2  Sand.Ch.  533,  it  is  said: 
"  The  direction  that  the  trustees  are  to  convey  the 
property  to  the  issue  of  Clarke  living  at  his  death, 
in  no  manner  affects  the  point.  The  issue  would 
be  deemed  in  equity  as  having  the  whole  interest 
upon  the  death  of  Clarke,  without  any  regard  to  a 
conveyance  of  the  legal  title.  And  the  objects  of  the 
trust  having  been  accomplished,  the  estate  would 
now  be  held  a  legal  estate  in  those  entitled  under  the 
will  (1  R.  S.  727,  §§  47-48;  lb.  730,  §  61).  I  do 
not  proceed  to  examine  this  case  particularly,  for 
any  inference  from  it  that  might  be  deemed  favorable 
to  plaintiflTs  position,  is  opposed  by  the  later  case  of 
Wood  V.  Mather,  44  N.  Y.  249,  which  specifically 
approved  the  opinion  delivered  in  that  case  at  the 
general  term,  38  Barb.  473.  The  trust  was  to  pay 
the  rents  and  profits  to  J.  during  her  life,  and  after" 
her  death  to  convey  to  such  of  her  children,  as  should 
survive  her.  Both  courts  held  that  this  trust  was 
not  executed  as  a  legal  estate  in  the  surviving  chil- 
dren, either  by  the  Revised  Statutes  or  the  former 
statute  of  uses.  It  was  considered  that  the  duty  to 
convey  was  an  active  duty,  and  that  the  children 
were  intended  to  take  the  uses  through  the  convey- 
ance. Nothing  was  said  about  a  power  in  trust,  but 
the  decision  really  concerned  such  a  power. 

I  therefore  think  that  the  plaintiff  had  no  legal 
interest  in  the  land  that  entitled  him  to  maintain 
ejectment.  If  he  did  not  have  a  legal  interest,  it  is 
not  necessary  to  inquire  if  he  had  an  interest  of 
another  kind,  and  then  to  ascertain  its  characteristics. 
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This  result  makes  it  unnecessary  to  examine  other 
questions  made  by  the  case. 

The  plaintiflTs  exceptions  should  be  overruled,  and 
judgment  entered  on  the  verdict,  with  costs. 


O'GoBMAN,  J.,  concurred. 


CROFT  C.  CARROLL,  Appellant,  v.  CLAYTON  E. 

SWEET,  Respondent. 

Payment  of  debt  pleaded^  must  6e  prated, — Receipt  for  indebtedne88  subject 
to  parol  proof  in  explanation  qf  its  real  imporir^Pleadihga  ahovUd  not  be 
submitted  to  Jury  without  proper  instruction. 

In  this  action  to  recover  a  balance  of  indebtedness  for  service,  <fcc,  one  of 
the  defences  was  payment,  and  it  appeared  iu  evidence  that  plainti£F  ren- 
dered his  bill  for  services  to  defendant  in  the  sum  of  $430,  on  account  of 
which  defendant  paid  his  own  check  for  $105.55  and  the  check  of  one  Wood- 
ruff, endorsed  by  defendant,  for  $273.45,  and  plaintiff  receipted  the  bill. 
The  only  evidence  on  this  point  was  the  uncontradicted  evidence  of  the 
plaintiff,  who  testified  that,  when  he  presented  the  bill,  defendant  handed 
him  the  Woodruff  check  saying,  *'I  have  Mr.  Woodruff's  check,  will  you 
take  that?*'  and  plaintiff  replied,  **Yes,  with  your  endorsement,"  and 
thereupon  the  defendant  endorsed  the  Woodruff  clieck  and  handed  it  to  the 
plaintiff.  Nothing  was  said  about  the  checks  being  taken  in  payment  of 
the  account.  The  Woodruff  check  was  not  paid  on  presentation,  and 
plaintiff  brought  this  action  to  recover  the  balance  of  the  original  indebted- 
ness. Held,  that  this  evidence  did  not  warrant  the  jury  in  finding  that 
the  Woodruff  check  was  given  to  the  plaintiff  in  payment,  and  the  verdict 
should  have  been  set  aside  and  a  new  trial  granted. 

Another  defence  was,  that  the  Woodruff  clieck  was  not  presented  for  pay- 
ment for  nine  days  after  it  was  given  to  plaintiff,  and  by  reason  of  such 
failure  to  present  the  check  there  was  a  loss  to  defendant.  Held,  that 
there  was  not  the  slightest  evidence  to  warrant  the  jury  in  finding  that 
there  was  any  loss  to  defendant  by  reason  of  the  failure  of  plaintiff  to 
present  the  check.  The  uncontradicted  evidence  being  that  at  no  time 
did  the  drawer  of  the  check  have  enough  funds  in  the  bank,  upon  which 
the  check  was  drawn,  to  pay  the  check  ;  that  the  place  of  payment  was  the 
bank,  and  It  was  the  duty  of  the  drawer  to  have  funds  at  the  place  named 
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in  the  check.  The  pkintifP  fulfilled  all  the  obligations  that  the  law  placed 
upon  him  when  he  presented  the  check  for  payment  at  the  place  named 
therein.  Held,  also,  that  in  an  action  for  the  collection  of  a  pre-existing 
debt,  the  anus  of  proving  payment  is  upon  the  defendant,  and  proof  of  the 
delivery  to,  and  receipt  by,  the  plaintiff  of  a  check  on  account  of  the  in- 
debtedness, is  not  sufficient  proof  of  payment.  The  defendant  must  go  fm-- 
ther  and  show  that  the  check  has  been  paid  or  that  by  the  laches  of  the 
plaintiff  he  has  incurred  a  loss.  The  delivery  of  a  check  does  not  operate 
as  payment  of  a  previous  debt,  and  a  receipt  given  upon  delivery  of  a  check 
acknowledging  the  receipt  of  money,  adds  nothing  to  the  effect  of  such 
delivery,  and  is  subject  to  parol  proof  as  to  its  real  import. 
The  court,  at  the  close  of  this  case,  allowed  the  jury  to  take  the  pleadings 
into  the  jury-room,  instructing  the  jury  *'  that  the  pleadings  may  be  regarded 
as  in  evidence,  but  only  so  far  as  they  relate  to  questions  at  issue  and  pre- 
sented at  the  trial,  and  as  to  which  evidence  has  been  taken,  or  where  the 
facts  are  admitted."  The  counsel  for  plaintiff  requested  the  court  to  in- 
struct the  jury  ^'  that  the  matters  alleged  in  the  answer  are  not  to  betaken 
as  admitted,  because  there  is  no  pleading  on  the  part  of  the  plaintiff  in 
reply."  The  court  refused  the  request  of  counsel,  and  he  excepted.  Held, 
that  it  was  error  to  submit  the  pleadings  to  the  jury  with  the  instructions 
given  by  the  court  and  without  the  modification  asked  for  by  the  counsel 
for  plaintiff. 


Before  Sedgwick,  Ch.  J.,  Teuax  and  Dugeo,  JJ. 

Decided  June  3,  1889. 

Appeal  from  a  judgment,  entered  upon  the  verdict 
of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  upon  the  minutes. 

Carter^  Hughes  &  Cravath^  attorneys,  and  Charles 
E.  Hughes,  of  counsel,  for  appellant,  argued  : — 

I.  The  check  of  a  thira  party,  delivered  by  a 
debtor  to  his  creditor,  is,  in  the  absence  of  an 
express  agreement,  presumed  to  be  given  simply  as 
a  means  of  obtaining  payment  of  the  debt,  and  not 
as  absolute  payment.  This  principle  is  not  varied 
by  the  fact  that  the  creditor,  upon  receiving  the 
check,  gives  a  receipt  in  full.     It  is  a  rule  well  set- 
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tied  and  repeatedly  recognized  in  this  court  that 
taking  a  note  either  of  the  debtor  or  of  a  third  per- 
son for  a  pre-existing  debt  is  no  payment,  unless  it 
be  expressly  agreed  to  take  the  note  as  payment  and 
to  run  the  risk  of  its  being  paid,  or  unless  a  creditor 
parts  with  a  note,  or  is  guilty  of  laches  in  not  pre- 
senting it  for  payment  in  due  time.  He  is  not 
obliged  to  sue  upon  it.  He  may  return  it  when  dis- 
honored, and  resort  to  his  original  demand.  It  only 
postpones  the  time  of  payment  of  the  old  debt  until 
a  default  be  made  in  the  payment  of  the  note.  Tobey 
V.  Barber,  5  Johns.  68.  In  Bradford  v.  Fox,  38  A^.  Y. 
290,  where  the  action  was  brought  on  an  account  for 
goods  sold,  and  it  was  alleged  that  a  check  had  been 
received  in  payment,  the  court  said  :  *'  The  delivery 
of  the  check  did  not  operate  as  payment  of  the  pre- 
vious debt.  (Hill  v.  Beebe,  13  N.  Y.  566.)  The 
receipt  given  by  the  plaintiflTs  attorney,  therefore, 
although  it  did  not  refer  to  the  check,  but  acknowl- 
edges the  receipt  of  $75,  as  per  account  rendered, 
added  nothing  to  the  effect  of  a  mere  delivery  of  the 
check  to  them.  The  receipt,  although,  prima  facie, 
importing  the  receipt  of  the  money,  was  subject  to 
explanation  by  parol  proof,  and  the  defendant  him- 
self proved  that  no  money  was  paid,  but  the  check 
only  delivered.  *  *  *  Here  the  action  is  for 
the  collection  of  a  pre-existing  debt,  and  the  onus  of 
proving  payment  was  upon  the  defendant.  To  effect 
this,  proof  of  the  delivery  to  and  receipt  of  the  check 
by  the  plaintiff  not  being  sufficient,  the  defendant 
was  bound  to  go  further  and  show  that,  by  the  laches 
of  the  plaintiff,  a  loss  had  accrued,  to  be  borne  by 
some  one,  and  when  this  appeared,  the  law  would 
cast  the  loss  upon  the  plaintiff,  and  would  work  out 
such  result,  by  making  the  check  operate  as  payment 
of  the  debt.  Retaining  the  check  after  giving  notice 
did  not  affect  the  question.  It  was  held  subject  to 
the  order  of  the  defendant,  and  surrendering  it  upon 
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the  trial  was-  sufficient.  Nichols  v.  Michael,  23  N. 
Y.  567.  See  also  Porter  v.  Talcott,  1  Cow.  359,  383  ; 
Vail  V.  Foster,  4  JNT.  y.  312  ;  Turner  v.  Bank,  4  Abb. 
Ct.  App.  Dec.  434  ;  Buswell  v.  Pioneer,  37  N.  Y. 
312  ;  Syracuse  R.  R.  Co.  v.  Collins,  3  Lans.  31  ;  S. 
C.  on  appeal,  1  Abb.  N.  C.  47.  When,  however,  a 
note  or  check,  either  of  the  debtor  or  of  a  third  per- 
son, is  given  for  the  purchase  price  of  goods,  at  the 
time  of  the  sale,  a  different  rule  applies,  and,  in  the 
absence  of  an  express  agreement,  the  note  or  check 
is  presumed  to  be  taken  in  absolute  payment.  Whit- 
beck  I?.  Vanness,  11  Johns.  408  ;  Noel  v.  Murray,  13 
N.  Y.  167  ;  Gibson  v.  Tobey,  46  lb.  640.  The  dis- 
tinction between  the  two  cases  is  well  stated  by 
Judge  Dean  in  Noel  v.  Murray  {supra),  p.  172,  as 
follows  :  *'  It  is  well  settled,  both  on  authority  and 
principle,  that  the  acceptance  by  the  creditor  of  the 
note  of  a  third  party  for  an  antecedent  debt,  is  no 
extinguishment  of  the  debt,  unless  it  is  shown  that 
there  was  an  agreement  between  the  parties  that  it 
should  operate  as  an  extinguishment,  and  that,  in 
such  case,  the  onus  is  upon  the  party  seeking  to  set 
it  up  as  a  payment.  But  where  there  is  no  debt 
existing  between  the  parties,  arid  the  one  delivers  to 
the  other  property,  and  receives  in  return  the  note 
of  a  third  person  in  full  or  part  payment,  and 
gives  a  receipt  saying  that  it  is  received  in  full 
or  part  payment,  the  presumption  is  that  it  was 
so  received,  and  the  onus  is  then  upon  the  party 
receiving  such  note,  to  show  the  contrary."  The 
presumption  that  a  note  or  check  delivered  by 
a  debtor  to  his  creditor,  on  account  of  an  indebted- 
ness, is  not  received  in  absolute  payment,  is  not 
altered  by  the  giving  of  a  receipt  in  full.  In  Tobey 
V.  Barber  (supra),  where  this  rule  was  recognized,  the 
court,  referring  to  an  early  precedent,  said :  '*  The 
case  of  Murray  v.  Gouveneur  &  Kerable,  which  was 
decided  in  the  Court  of  Errors  in  February,  1800,  on 
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an  appeal  from  a  decree  in  Chancery,  is  in  point  as 
to  the  question  before  us,  for  it  is  to  be  observed  that 
the  rules  of  evidence  are  generally  the  same  in  cases 
of  law  and  of  equity.  It  was  there  decided  that 
receipts  were  explainable,  and  that  a  bill  was  not  a 
discharge  of  a  precedent  debt,  unless  by  express 
agreement,  and  that  a  receipt  of  a  bill  as  cash  was 
still  not  sufficient  evidence  that  the  bill  was  taken 
as  absolute  payment. 

II.  When  a  check  given  by  a  debtor  to  his  creditor 
is  not  paid  on  presentation,  the  debtor  is  not  relieved 
from  the  payment  of  his  debt,  unless  he  has  sus- 
tained actual  loss  by  the  laches  of  his  creditor. 
The  debtor  is  none  the  less  a  debtor  because  he  has 
provided  his  creditor  with  a  means  of  obtaining  pay- 
ment. Unless  he  can  show  that,  by  the  negligence 
of  his  creditor  in  dealing  with  the  check,  he  has 
suffered  actual  loss,  he  will  not  be  excused  from 
payment  of  the  debt.  This  is  well  stated  by  Mr. 
Daniels  as  follows  :  *'  But  while  it  is  true  that  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that  no 
loss  or  injury  resulted  to  the  drawer  when  he  seeks 
to  excuse  the  non -presentment  of  the  check,  yet 
where  the  suit  is  brought  upon  the  pre-existing  debt 
for  which  the  check  was  given,  it  has  been  held  that 
the  defendant  who  pleads  payment,  must  not  only 
show  delivery  to  and  acceptance  of  the  check  by  the 
plaintiff,  but  also  that  through  the  plaintiffs  laches 
loss  or  injury  has  accrued."  Daniels  on  Negot.  Insts., 
§  1588.  The  leading  authority  upon  this  point  is 
Syracuse  R.  R.  Co.  v.  Cpllins,  1  Abb.  N.  C.  47, reported 
below,  3  Lans.  29.  When  the  debtor  gives  to  his 
creditor  a  check  of  a  third  person,  it  is  equally  clear 
that  no  definite  loss  can  accrue  from  the  creditor's 
delay  in  presenting  it  for  payment,  unless  by  reason 
of  the  neglect,  the  fund  upon  which  it  was  drawn 
can  no  longer  be  made  available  for  its  payment. 
If  the  check  was  worthless  when  given,  and  no  funds 
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are  subsequently  deposited  to  meet  it,  it  furnishes 
the  creditor  no  opportunity  to  collect  his  claim,  and 
his  neglect  to  promptly  present  it  can  occasion  the 
debtor  no  actual  damage.  The  principle  established 
by  the  authorities  is  that  the  onus  of  proving  pay- 
ment is  upon  the  debtor.  If  he  alleges  that  he  has 
sustained  loss  through  the  laches  of  the  creditor, 
that  loss  must  be  definitely  determined  and  clearly 
proved.  It  must  not  be  left  to  hypothesis  or  con- 
jecture. 

J.  W.  Bartram,  attorney  and  of  counsel,  for  re- 
spondent, argued : 

I.  The  plaintiff  agreed  with  defendant  to  accept 
the  Woodruff  check  in  full  payment  and  gave  re- 
ceipt in  full.  When  a  vendor  of  goods  takes  at  the 
time  of  the  sale  and  delivery,  the  note  of  a  third 
person  and  gives  a  receipt  for  payment  in  full  of  the 
price  of  the  goods,  the  presumption  is  that  the  note 
was  taken  as  an  absolute  and  final  payment  for  the 
goods.  Barbour's  Laio  of  Payment,  Page  470,  §  2  ; 
Noel  V.  Manning,  1  Duer,  385  ;  aff'd  13  N.  Y.  167  ; 
St.  John  V.  Purdy,  1  Sand.  9  ;  Hall  v.  Stevens,  40 
Hun,  578  ;  Conklin  v.  King,  10  J^.  Y.  440. 

II.  The  burden  of  proving  that  the  check  was  not 
received  in  full  and  as  a  cash  payment,  rests  with 
plaintiff.  Gibson  v.  Toby,  46  N.  Y.  637,  and  cases 
above  cited.  No  such  proof  appears  ^in  the  case  at 
bar,  but  on  receipt  of  the  check,  plaintiff  gave  re- 
ceipt in  full. 

III.  The  question  as  to  whether  or  not  the  check 
was  received  in  satisfaction  of  the  claim,  and  was  in- 
tended so  to  be  received,  was  a  question  of  fact  for 
the  jury.  The  jury  found  the  agreement  to  be,  that 
the  check  was  received  by  plaintiff  as  such  satisfac- 
tion.    Darnell  v.  Morehouse,  45  N.  F.,  64. 

By  the  Couet. — ^Tbuax,  J. — On  the  22d  of  August, 
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1887,  the  defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  $439.00  for  services  rendered  before  that 
date  by  plaintiff  to  defendant.  The  plaintiff  present- 
ed his  bills  for  such  services,  and  the  defendant  gave 
him  his  own  check  for  $165.55,  and  the  check  of  one 
Woodruff,  which  was  drawn  to  the  order  of  the 
defendant,  for  $273.45.  •Defendant's  check  was  paid, 
but  the  Woodruff  check  was  not  paid  ;  and  plaintiff 
brought  this  action,  on  the  original  indebtedness  to 
recover  the  said  sum  of  $273.45. 

One  of  the  defences  is  payment.  There  is  no  di- 
rect evidence  that  the  Woodruff  check  was  taken  in 
payment.  The  defendant  says  that  the  plaintiff 
presented  his  bill ;  he  (defendant)  gave  him  his  check 
and  the  Woodruff  check,  and  plaintiff  gave  defend- 
ant a  receipt  in  full.  Plaintiff  says  that  when  he 
presented  his  bill  to  the  defendant,  the  defendant 
handed  him  the  Woodruff  check  saying,  **  I  have 
Mr.  Woodruffs  check  ;  will  you  take  that  ?  "  And 
plaintiff  replied,  "Yes,  with  your  endorsement" 
— and  thereupon  defendant  endorsed  the  Woodruff 
check  and  handed  it  to  plaintiff.  Nothing  was  said 
about  the  check's  being  taken  in  payment  of  the 
account,  and  it  is  to  be  noticed  that  the  receipt  does 
not  purport  to  be  in  full  payment.  This  testimony 
of  the  plaintiff  was  not  contradicted  on  the  trial, 
and  is  the  only  evidence  in  the  case  on  this  point. 

We  are  of  the  opinion  that  this  evidence  did  not 
warrant  the  jury  in  finding  that  the  check  was  given 
to  plaintiff  in  payment ;  and,  as  we  shall  hereafter 
see,  as  there  was  no  other  evidence  in  the  case  that 
warranted  the  jury  in  finding  for  the  defendant,  the 
verdict  should  have  been  set  aside  and  a  new  trial 
granted. 

One  of  the  defences  was  that  the  Woodruff  check 
was  not  presented  for  payment  by  the  plaintiff  until 
some  nine  days  after  it  was  given  to  him  by  the 
defendant,  and  that  by  reason  of  this  failure  to  pre- 
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sent  the  check  there  was  a  loss  to  the  defendant. 
There  is  not  the  slightest  evidence  to  warrant  the 
jury  in  finding  that  there  was  any  loss  to  the  defend- 
ant by  reason  of  the  aforesaid  failure  of  the  plaintiff 
to  present  the  check.  The  uncontradicted  evidence 
is,  that  at  no  time  did  the  drawer  of  the  check  have 
enough  funds  in  the  bank  to  pay  the  check.  The 
fact  that  he  had  money  enough  in  his  possession  is 
immaterial,  for  plaintiff  was  under  no  obligation  to 
the  defendant  to  present  the  check  to  the  drawer 
personally  and  demand  payment  from  him.  The 
place  of  payment  was  the  bank, — audit  was  the  duty 
of  the  drawer  to  have  funds  at  the  place  named  in  the 
check.  What  the  nature  of-  the  relations  between 
the  bank  and  Woodruff  were  is  also  immaterial.  The 
plaintiff  was  not  bound  to  take  part  in  a  litigation  or 
controversy  between  the  bank  and  Woodruff.  He 
had  fulfilled  all  the  obligations  that  the  law  placed 
upon  him  when  he  presented  the  check  at  the  place 
named  in  the  check. 

In  an  action  for  the  collection  of  a  pre-existing 
debt,  the  ontLS  of  proving  payment  is  upon  the  de- 
fendant; and  proof  of  the  delivery  to  and  receipt  by 
the  plaintiff  of  a  check  on  account  of  the  indebtedness 
is  not  sufficient  to  prove  payment,  but  the  defendant 
must  go  further  and  show  that  the  check  has  been 
paid  or  that,  by  the  laches  of  the  plaintiff,  he  has  incur- 
red a  loss.  The  delivery  of  a  check  does  not  operate 
as  payment  of  a  previous  debt,  and  a  receipt  given 
upon  delivery  of  a-  check  acknowledging  the  receipt 
of  money  adds  nothing  to  the  effect  of  such  delivery, 
and  is  subject  to  parol  proof  as  to  its  real  import. 
Bradford  v.  Fox,  38  N.  Y.  289. 

The  court  at  the  close  of  the  case  allowed  the  jury 
to  take  the  pleadings  into  the  jury-room  and  instructed 
the  jury  that  **  the  pleadings  may  be  regarded  as  in 
evidence,  but  only  so  far  as  they  relate  to  q[uestions 
at  issue  and  presented  at  the  trial,  and  as  to  which  evi- 
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dence  has  been  taken  or  where  the  fact* 
The  counsel  for  the  plaintiff  askec 
instruct  the  jury  that  "  the  matters 
answer  are  not  to  be  taken  as  adn 
there  is  no  pleading  on  the  part  of  i 
reply."     This  was  refused  and  he  exc 

It  was  error,  we  think,  to  submit  tl 
the  jury  with  the  instruction  given  by 
without  the  modification  asked  for  by 
It  presented  to  the  jury  without  prop 
and  with  an  erroneous  instruction 
might  regard  as  admitted  facts,  certaii 
the  answer  to  which  the  plaintiff  had 

Some  of  the  facts  that  the  jury  mi^ 
admitted  under  this  instruction  of  the 
allegations  in  the  fifth,  sixth,  seven 
paragraphs  of  defendant's  answer.  I 
allegations  were  entirely  immaterial,  a 
was  offered  to  sustain  then, — and  yet 
fore  the  jury  as  undenied  by  the  plain 
well  be  said  that  they  infiueneed  th( 
jury. 

■  We  are  of  the  opinion  that  the  judg 
appealed  from  should  be  reversed  ai 
ordered,  with  costs  to  the  appellant 
event. 

DuoKo,  J.,  concTUxed. 
Sedgwick,  Ch.  J,,  dissente( 
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THE  MAYOR,  Ac,  OF  THE  CITY  OF  NEW  YORK, 
Respondents,  v.  MARY  A,  KENT,  et.  al.,  Appel- 

liANTS. 

Lease  qfeUy  real  estate  executed  by  comptroller,  valid,  as  also  bond  executed 

by  sureties  for  its  performance. 

A  lease  of  real  estate,  executed  in  behalf  of  the  city  of  New  York  by  its 
comptroller  in  accordance  with  resolution  of  the  '*  commissioners  of  the 
Sinking  Fund,"  is  not  void.  Even  if  deemed  informal  it  could  have  been 
cured  on  demand  of  either  party,  but  if  not  objected  to  within  reasonable 
time  after  execution,  the  parties  thereto  are  estopped  by  their  own  laches 
from  complaint  or  objection  on  the  ground  of  informality. 

The  current  of  judicial  authority  favors  giving  efifect  to  corporate  acts,  even 
where  formalities  prescribed  by  law  have  been  omitted,  provided  the 
manifest  lawful  intention  has  been  carried  into  effect,  and  there  is  no 
element  of  fraud  in  the  transaction,  and  no  violation  of  justice  or  equity. 
This  principle  of  law  is  held  to  apply  with  special  force  to  the  case  at  bar, 
where  the  contract  in  dispute  has  ceased  to  be  merely  executory,  and  has,  in 
fact,  been  in  part  carried  out,  and  where  the  party  dealing  with  the  corpora- 
tion, having  enjoyed  the  advantages  of  the  contract,  seeks  to  escape  froni 
the  performance  of  obligations  on  the  ground  of  a  defect  in  formal  execu- 
tion. 

Al)ond  executed  to  the  corporation  of  the  city  of  New  York  by  sureties 
to  secure  the  performance  of  such  a  lease  by  the  lessee  is  valid,  notwith- 
standing it  was  not  executed  by  the  lessee.  Being  joint  and  several,  it 
binds  all  who  execute  it,  especially  If  the  intention  of  the  sureties  suffi- 
ciently appears. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  O'Gokman,  J  J. 

Bedded  June  3, 1880. 

Appeal  from  a  judgment  entered  in  favor  of  the 
plaintiffs  against  the  defendants  upon  a  trial  at 
special  term,  a  jury  having  been  waived. 

Benjamin  Yates ^  attorney  and  of  counsel,  for  appel- 
lants, argued  : — 
I.  The   lease  is   invalid.     Carlton  v.   Darcy,   46 
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Supr.  Ct.  (15  J.  &  S.)  484  ;  lb.  Darcy,  90  N.  Y.  566. 
In  Carlton  t?.  Darcy,  supra^  this  court  held  a  lease 
executed  in  the  same  manner  as  the  lease  in  ques- 
tion to  be  invalid  and  void  and  not  to  convey  a  title, 
and  the  court  at  page  493  says  :  *'  The  answer  set 
up  a  lease  dated  April  3d,  1876,  which  is  put  in  evi- 
dence by  the  defendant  between  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York, 
acting  by  the  commissioners  of  the  Sinking  Fund, 
and  defendant  Darcy,  under  which  he  claimed  title. 
This  lease  is  executed  by  Andrew  H.  Green  and  not  by 
the  board  of  the  commissioners  of  the  Sinking  Fund, 
nor  by  the  mayor,  aldermen,  &c.  This  lease  has 
no  validity  and  confers  no  title  upon  Darcy.  It  was 
not  executed  by  the  commissioners  of  the  Sinking 
Fund,  who  appear  upon  the  face  of  the  lease  to  be 
acting  as  agent  of  the  city.  Besides  Green  as  an  in- 
dividual or  comptroller  had  no  authority  to  execute 
the  lease."  Carlton  v.  Darcy  was  an  action  of  eject- 
ment, and  was  reversed  by  the  court  of  appeals  (90 
N.  Y.  566),  but  the  decision  of  this  court  as  to  the 
validity  of  a  lease  of  this  kind  was  not  disturbed. 
The  court  of  appeals  at  p.  573  say :  '*  The  relation 
of  landlord  and  tenant  between  the  city  and  Darcy 
was  recognized  by  both  parties,  and  although  the 
lease  was  not  formally  correct  in  the  manner  of 
execution,  the  plaintiff  is  not  in  a  position  to  ques- 
tion the  existence  of  that  relation  between  the  de- 
fendants. Whether  the  city  could  be  made  liabte 
upon  the  covenants  in  the  case  in  an  action  by  the 
lessee  is  not  a  material  question."  Carlton  v.  Darcy, 
90  N,  Y.  566.  The  lease  in  this  case  is  a  lease  from 
the  city,  and  the  clerk's  signature  and  seal  of  the  cor- 
poration are  necessary  under  existing  laws.  (Laws 
1873,  §§  13,  102).  The  charter  creating  the  Board 
of  Commissioners  of  the  Sinking  Fimd  gives  them 
the  power  to  sell  or  lease  lands  of  the  city,  but 
it  does  not  authorize  them  to  execute  grants  or 
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leases,  (Laws  1873,  §  15.)  Where  the  charter  pre- 
scribes the  mode  in  which  an  act  must  be  done, 
that  mode  must  be  followed,  otherwise  the  act  is  in- 
valid. Tftylor  V.  Beebe,  3  Robt.  262  ;  Brady  v.  Mayor, 
2  Bos.  173;  S.  C.  20  N.  Y.  312;  Schenck  v.  Mayor, 
69  lb.  444;  Smith  t?.  City  of  Newburg,  77/6.  138; 
Lawton  v.  Met.  E.  Church,  97  lb.  119;  Dillon  on 
Mun.  Corp.,  3  ed.,  §  578;  Rex.  v.  Inhabitants,  6  East. 
239. 

II.  The  lease,  the  principal  obligation,  being  in- 
valid, the  bond,  the  collateral  obligation,  is  also 
invalid,  as  a  valid  subsisting  principal  obligation  is 
necessary  to  render  the  sureties  liable.  Brandt  on 
Sureties,  p.  181;  Swift  v.  Boers,  3  Den.  70;  Purdy  v. 
Peters,  35  Barb.  239;  Putnam  v.  Schuyler,  4  Hun, 
170.  The  condition  of  the  bond  is  that  the  lessee 
will  perform  the  covenants  of  th§  lease,  but  the 
lessee  not  being  liable  on  the  covenants,  the  defend- 
ants cannot  be  subrogated  to  the  rights  of  the 
plaintiflfe  under  the  lease,  so  the  plaintiffs  have  no 
rights,  and  the  bond  necessarily  falls  with  the  lease. 

III.  The  bond,  independently  of  any  question  as 
to  the  validity  of  the  lease,  was  never  executed  so 
as  to  become  a  binding  obligation  upon  the  defend- 
ants. Choteau  v.  Suydam,  21  N.  Y.  179;  Whitford 
V.  Laidler,  94  lb.  145;  Alb.  Law  Jl.,  vol.  37,  p.  188- 
208,  and  cases  cited.  The  bond  was  signed  by  the 
defendants  at  different  times,  and  the  condition 
under  which  it  was  signed,  was  that  it  should  be 
executed  by  the  lessee  and  two  sureties,  and  ap- 
proved by  the  comptroller.  These  were  the  terms 
announced  by  the  plaintiffs,  the  bond  was  prepared 
by  them,  has  been  always  in  their  possession,  the 
name  of  Mary  Kent  was  recited  therein,  and  a  seal 
was  affixed  for  her  signature,  but  was  never  signed 
by  Mary  Kent  nor  approved  by  the  comptroller.  A 
surety  has  the  right  to  prescribe  the  exact  terms 
upon  which  he  will  enter  into  the  obligation  and  to 
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insist  upon  his  discharge  in  case  these  terms  are  not 
complied  with.     Barnes  v.  Borrow,  61  N.  Y.  39. 

Henry  R.  Beekman,  counsel  to  the  corpor&tion,  and 
Henry  B.  Twombly,  of  counsel,  for  respondents,  ar- 
gued : — 

I.  The  defendant  sureties  are  estopped  from  deny- 
ing the  right  of  the  comptroller  to  execute  the  lease 
in  question.  The  facts  in  the  case  at  bar  were  en- 
tirely within  the  knowledge  of  the  sureties.  The 
lessee  acted  in  the  capacity  which  the  bond  in  ques- 
tion recited  she  occupied  ;  she  had  received  the 
benefit  from  the  lease,  and  had  become  a  defaulter 
therein.  In  all  such  cases,  it  has  been  uniformly 
held  that  the  principles  of  equitable  estoppel  ap- 
ply, as  well  as  the  rule  that  a  man  cannot  aver 
against  his  own  deed.  In  the  case  of  Otto  v.  Jack- 
son, 35  III.  349,  a  parallel  case  where  the  action 
was  of  covenant  on  a  seal  guaranty  of  a  lease,  it  was 
objected  that  there  was  no  proof  that  one  of  the 
lessors  executed  the  lease  ;  but  it  was  held  that  the 
guarantors  were  estopped  from  denying  the  execu- 
tion of  the  lease  by  the  lessees.  The  court  said  : 
"  Entering  into  this  guaranty  was  an  acknowledg- 
ment by  the  guarantors  that  the  lease  was  duly 
executed  by  both  lessees."  The  same  rule  is  laid 
down  in  the  text-books,  Brandt  on  Suretyship,  §  31. 
Baylies  on  Sureties,  p.  403.  Baylies  states  the  gen- 
eral rule  as  folk)ws  :  "  Nor  will  a  guarantor  of  the 
payment  of  a  bond  assigned  by  him  be  permitted  to 
defend  an  action  on  his  guaranty,  by  showing  that 
the  makers  of  the  bond  were  not  competent  to  con- 
tract in  the  manner  they  did,  by  reason  that  the 
bond  issued  by  a  corporation  for  a  purpose  not  au- 
thorized by  its  charter.  The  guaranty  of  payment 
of  the  bond  in  such  case  imports  an  undertaking  or 
agreement  that  the  makers  were  competent  to  con- 
tract in  the  manner  they  have,  and  that  the  instru- 
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ment  is  a  binding  obligation  on  them."  And  the 
cases  all  bear  this  rule  out :  1869,  Remsen  v.  Graves, 
41  N.  Y.  471  ;  1859,  Zabriskie  v.  R.  K,  23  How.{U. 
S.)  399  ;  1875,  Dalrymple  v.  Hillenbrand,  62  N.  Y. 
9  ;  1875,  Putnam  v.  Schuyler,  4  Hun,  169  ;  1875, 
Amot  V.  Erie  R.  R.  Co.,  5  lb.,  608.  (a.)  By  virtue 
of  the  lease,  the  defendant  has  had  the  possession 
and  use  of  the  property  ;  the  contract,  whether  au- 
thorized or  not,  has  been  fully  performed  in  good' 
faith  by  the  city,  and  the  lessee  has  had  the  benefit 
of  such  performance.  Under  such  circumstances 
the  law  will  not  permit  her  or  her  sureties,  whose 
duty  it  was  to  see  that  the  lessee  did  pay,  to  be  re- 
lieved from  the  duty  of  payment,  even  if  the  con- 
tract was  made  without  authority  by  the  corpora- 
tion. When  a  contract  between  corporations,  or  v 
between  a  corporation  and  an  individual,  has  been 
executed  by  one  of  the  parties  and  not  by  the  other, 
the  delinquent  party  cannot  set  up  uUra  vires  as  a 
defence.  It  is  only  when  a  contract  remains  exec- 
utory on  both  sides  that  the  defence  is  available. 
In  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  the 
court  of  appeals  say  :  •'  If  the  other  party  has  had 
the  benefit  of  the  contract  fully  performed  by  the 
corporation,  he  will  not  be  heard  to  object  that  the 
contract  and  performance  were  not  within  the  legi- 
timate powers  of  the  corporation.  *  *  *  The  only 
justification  for  such  a  plea  by  an  individual  sued 
upon  a  contract  with  the  corporatidh  is,  that  the 
obligation  is  not  mutual,  as  the  other  party«  the 
corporation,  would  not  be  bound  by  it."  Parrish  v. 
Wheeler,  22  iNT,  Y.  494,  says  :  *•  The  executed  deal- 
ings of  corporations  must  be  allowed  to  stand  for  and 
against  both  parties,  where  the  plainest  rules  of 
good  faith  require."  In  Steam  Navigation  Co.  i?. 
Weed,  17  Barb.  378,  it  is  decided  that  a  party  who 
has  had  the  benefit  of  tte  contract  cannot  be  per- 
mitted, in  an  action  founded  upon  it,  to  question  its 
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validity  upon  the  ground  of  want  of  capacity  to 
contract,  or  regularity  in  contracting,  on  the  part  of 
the  corporation  which  was  a  party  to  the  contract. 
In  Woodruff  v.  The  Erie  Railroad  Company,  93  N.  Y. 
618,  it  is  stated  that,  a  lessee,  who  has  under  the 
lease  had  possession  and  use  of  the  property,  is  es- 
topped from  questioning  its  validity  in  an  action  to 
recover  the  stipulated  rent,  and  the  court  quotes  : 
Whitney  Arms  Co.t?.  Barlow,  supra  and  Bissel  v.  Mich- 
igan Southern  R.  R.  Co.,  22  N.  Y.  258,  with  unqual- 
ified approval.  Vide  Moss  v.  Rossi  Mining  Company, 
6  Hill  137  ;  Parrish  v.  Wheeler,  22  N.  Y.  494  ;  Arnot 
V.  Erie  R.  R.  Co.,  67  /6.  315  ;  Buffet  v.  T.  &  B.  R.  R. 
Co.,  40  lb.  168  ;  Fisher  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
46  lb.  644  ;  Remsen  v.  Graves,  41  /&.  471  ;  Olcott  v. 
Cayuga  R.  R.  Co.,  27  lb.  546;  Castle  v.  Lewis,  78  lb. 
134  ;  Kent  v.  Quicksilver  Mining  Co.,  78  lb.  183. 
Probably  the  latest  application  of  this  principle  is 
found  in  the  decision  of  the  supreme  court  in 
Starin  v.  The  Staten  Island  Rapid  Transit  Railway 
Co.,  decided  January  15,  1889,  in  which  the  court 
say  :  *'  If  the  lease  is  executed  the  city  could  main- 
tain an  action  against  the  corporation  for  the 
recovery  of  the  rent,  and  it  would  be  no  defence  to 
that  action  to  say  that  the  railroad  corporation  had 
no  legal  right  to  enter  into  such  contract.  Having 
entered  into  it  as  matter  of  fact  and  being  in  posses- 
sion under  the  lease  and  enjoying  its  privileges,  it 
would  be  agaiftst  justice  and  right  to  set  up  such 
lack  of  power  when  asked  to  pay  the  consideration 
it  promised  in  return  for  the  granting  of  such  lease. 
This  principle  was  decided  in  Whitney  Arms  Co.  v. 
Barlow  (63  N.  Y.  62),  and  has  been  followed  in 
several  cases  in  this  court  since  that  time,  and  is 
now  the  well-established  doctrine  in  such  cases." 

II.  The  commissioners  of  the  Sinking  Fund  had 
the  power  to  delegate  a  purely  ministerial  duty  of 
the  comptroller,  even    though  it  involved  more  or 
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less  discretion  on  the  part  of  the  said  comptroller. 
The  charter  of  1873,  chapter  335,  at  section  102, 
granted  the  commissioners  of  the  Sinking  Fund 
power  to  execute  leases  in  the  following  words  : 
"  The  said  board  shall  have  power  to  sell  or  lease 
for  the  highest  marketable  price  or  rental,  at  public 
auction,  or  by  sealed  bids,  and  always  after  public 
advertisement  and  appraisal  under  the  direction  of 
said  board,  any  city  property  except  wharves  and 
piers."  1876,  Schanck  v.  Greene,  64  N.  Y.  p.  501 ; 
1877,  Hitchcock  v.  Galveston,  96  U.  S.,  341. 

III.  The  informalities  in  the  execution  of  the  bond 
in  question,  said  bond  being  sufficient  in  substance 
and  containing  the  proper  conditions,  will  be  dis- 
regarded, as  not  affecting  the  validity  of  said  bond. 
fa)  The  fact  that  the  sureties  were  not  named  in  the 
body  of  the  bond  does  not  release  them  from  liability. 
1857,  Decker  v.  Judson,  16  N.  Y.  439  ;  Stewart  t\ 
Carter,  4  Nebraska^  564  ;  Baylies  on  Sureties,  p.  404  ; 
Smith  V.  Crocker,  5  Mass.  538  ;  Danker  v.  Attwood, 
119  lb.  146  ;  Scheid  v.  Leibshultz,  51  Ind.  38.  (bj 
The  omission  of  the  principal  to  sign  the  bond  does 
not  release  the  sureties  from  their  liability  upon  it. 
The  attention  of  the  court  is  called  to  the  fact  that 
in  this  case  the  bond  was  joint  and  several.  1864, 
Williams  v.  Marshall,  42  Barb.  528  ;  1870,  Dillon  v. 
Anderson,  43  N.  Y.  235  ;  1862,  Secor  v.  Laws,  9 
Bosw.  185;  1842,  Parker  v.  Bradley,  2  Hill,  584; 
1874,  Russell  v.  Freer,  56  N.  Y.  67  ;  1871,  Loew  v. 
Stocker,  68  Penn.  St.,  226  ;  1881,  Board  of  Trustees 
V.  Scheick,  10  Brad.  (El.),  51  ;  State  v.  Bowman,  10 
Ohio,  445  ;  Brandt  on  Sureties^  §  127. 


By  the  Coukt. — O'Gorman,  J. — This  is  an  appeal 
from  a  judgment  entered  against  the  defendants 
upon  a  trial  at  the  special  term,  a  trial  by  jury  being 
waived. 
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The  action  was  brought  for  the  recovery  from  the 
defendants,  as  sureties,  upon  a  bond  executed  hx 
them,  to  secure  the  performance  by  **  Mary  Kent  " 
of  the  covenants  of  a  lease  made  by  the  plaintiffs  to 
her,  of  certain  premises  in  the  city  of  New  York,  of 
which  the  plaintiffs  were  owners.  The  lease  was 
for  a  term  of  two  years,  from  May  the  first,  1877, 

The  lessee  entered  on  the  premises  and  occupied 
them,  according  to  the  terms  of  the  lease,  until  May 
the  first,  1879,  leaving  rent  unpaid,  amounting  to 
$750. 

The  lease  was  executed  in  counterpart  by  "  John 
Kelly,  Comptroller,"  on  behalf  of  the  plaintiffs,  and 
the  lessee  received  one  counterpart  lease,  at  the 
time  of  its  execution. 

The  defence  is  that  this  lease,  so  called,  was  in- 
valid, void,  and  of  no  force  or  effect,  on  either  the 
lessors  or  lessee,  because  executed  by  "  John  Kelly, 
Comptroller,"  inasmuch  as  he  was  not  the  proper 
officer  of  the  plaintiffs  to  execute  said  lease  on  their 
behalf ;  and,  further,  because  the  clerk  of  the  common 
council  had  not  signed  said  lease,  and  attached  the 
seal  of  the  corporation  thereto. 

The  defendants  contend  that  the  lease,  being  thus 
void,  and  incapable  of  conveying  any  title  or  inter- 
est in  the  premises  to  Mary  Kent,  the  bond  executed 
to  secure  her  performance  of  the  covenants  in  the 
lease,  set  forth,  was  also  void,  and  of  no  binding 
force  or  effect  as  against  them.  They  further  contend 
that,  by  reason  of  certain  fatal  defects  in  the  bond 
itself,  it  is  void. 

The  material  facts  are  these  : 

The  '•  commissioners  of  the  Sinking  Fund,"  under 
authority  of  law  giving  them  full  power  to  execute 
leases  on  behalf  of  the  city  adopted  a  resolu- 
tion that  the  ••  comptroller  "  be  authorized  to  lease 
the  premises  in  question,  and  he  proceeded  to  carry 
the  resolution  into  effect,  and  executed,  signed  and 
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sealed  the  lease  to  "  Mary  Kent."     §  102.  eh.  335, 
Laws  of  1873. 

The  lease  and  bond  were  prepared  by  the  counsel 
of  the  plaintiflfe,  and  there  is  reason  for  the  presump- 
tion that  any  defect  in  the  lease  or  bond  was. the 
result  of  inadvertence  on  his  part. 

The  defendants  contend  that  the  law  required 
that  the  lease  should  be  signed  by  the  clerk,  and  the 
seal  of  the  corporation  aflSxed,  and  that  the  signature 
of  *'  John  Kelly,  Comptroller,"  without  the  cor- 
porate seal,  was  a  fatal  defect,  and  cite  various  judi- 
cial decisions  in  support  of  their  proposition. 

I  have  examined  these  decisions,  and  I  do  not 
think  that  they  sufficiently  sustain  that  proposition. 
On  the  contrary,  the  prevailing  current  of  more  re- 
cent judicial  authority  seems  to  me^  in  favor  of 
giving  effect  to  corporate  acts,  even  where  form- 
alities and  preliminaries  prescribed  by  law  have  been 
neglected,  provided  the  manifest  lawful  intention 
of  the  corporation  be  thereby  carried  into  effect,  and 
there  is  no  element  of  fraud  in  the  transaction  itself, 
and  no  violation  of  justice  and  equity.  This  rule 
of  law  is  held  to  apply  with  special  force  to  cases 
where,  as  in  the  case  at  bar,  the  contract  in  dispute 
has  ceased  to  be  merely  executory,  but  has  in  fact 
been  in  part  carried  out,  and  where  the  party  deal- 
ing with  the  corporation,  having  enjoyed  the  ad- 
vantages of  the  contract,  seeks  to  escape  from  the 
performance  of  its  obligations,  on  the  ground  of 
defect  in  its  text,  or  formal  execution.  Mayor  v. 
Sonneborn,  113  iNT.  Y.  423.  This  liberal  application 
of  the  principles  of  law  is  sustained  in  Kent  v. 
Quicksilver  Mining  Co.,  78  N.  Y.  183  ;  Whitney 
Arms  Co.  v.  Barlow,  63  lb.  62  ;  The  People,  ex  rel 
Schanck  v.  Green,  64  lb.  501  ;  Woodruff  i;.  Erie  R*y 
Co.,  93  lb.  609  ;  Rider  Life  Raft  Co.  v.  Roach,  97  lb. 
378,  381  ;  and  in  Starin  v.  Edson  etal,  112  N.  7., 
206  ;  N.  Y.  State  Reporter,  Vol.  20.  No.  B,  pp.  898, 
903. 
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For  these  reasons,  the  execution  of  the  lease  by 
the  *•  comptroller,"  was  not,  in  my  opinion,  void, 
but,  at  the  most,  an  informality,  capable  of  being 
at  any  time,  cured,  on  demand  of  either  party,  and, 
if  not  objected  to  within  reasonable  time,  the  parties 
are  estopped  by  their  own  laches  from  complaint. 

The  claim  of  the  defence,  that  the  sureties  are 
not  bound,  by  reason  of  defect  in  the  execution  of 
the  lease,  is,  therefore,  not  sustained. 

The  defendants  further  object  that,  independently 
of  any  defect  in  the  lease,  the  bond  itself  was  void, 
because  not  executed  by  '*  Mary  Kent,"  the  lessee. 
The  bond  here  was  joint  and  several,  and  binds  all 
those,  severally,  who  execute  it.  The  intention  of 
the  defendants  in  executing  the  bond  suflSciently 
appears.  Williams  v.  Marshall,  42  Barb.  528  ;  Dillon 
V.  Anderson,  43  N.  Y.  235  ;  Parker  v.  Bradley,  2 
Hill.  584  ;  Decker  v.  Judson,  16  N.  Y.  439  ;  Loew 
V.  Stocker,  68  Penn.  St.  226. 

The  proper  time  for  raising  these  objections  was 
when  these  documents  were  executed,  or  soon  after. 
It  is  too  late  to  raise  them  now,  after  a  long  and 
almost  suspicious  silence,  when  their  interposition 
only  tends  to  promote  injustice. 

I  am  of  the  opinion  that  no  error  was  committed 
at  the  trial,  and  that  the  judgment  appealed  from, 
should  be  aflSrmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Feeedman,  J.,  concurred. 
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DANIEL  F.  APPLETON,  Appellant,  v.  JAMES  G. 

SPEER,  ET.  AL.,  Respondents. 

Order  qf  attcKhmeTit,  vacation  qf. 

On  amotion  to  vacate  an  order  of  attachment,  made  upon  the  original  papers 
upon  which  the  attachment  was  granted,  the  plaintiff  has  no  right  to  pre- 
sent additional  affidavits  to  remedy  any  alleged  defects  in  the  original 
papers.    If  the  latter  were  defective  the  attachment  should  be  vacated. 

Before  Sedgwick,  Ch.  J,,  Fbeedman  and  Truax,  J  J. 

Decided  June  28,  1880. 

Appeal  from  an  order  vacating  an  order  of  attach- 
ment. 

Abbett  &  Fuller,  attorneys,  and  Henry  Schmitt,  of 
counsel,  for  appellant. 

Morse  &  Haynes,  attorneys,  and  Waldo  G.  Morse, 
and  David  A.  Haynes,  of  counsel,  for  respondents. 

By  the  Court.  —  Sedgwick,  Ch.  J.  —  From  the 
original  papers,  taken  together,  on  which  the  order  of 
attachment  was  issued,  it  appeared  that  some  facts, 
the  existence  of  which  it  was  necessary  to  prove, 
were  sworn  to  upon  information  and  belief  and  the 
sources  of  the  information  not  disclosed.  For  this 
reason  the  court  below  was  correct  in  granting  the 
motion  to  vacate  the  order.  The  original  defect 
could  not  be  remedied  by  proving  by  other  affidavits 
produced  upon  the  motion  to  vacate,  that  the  facts 
referred  to  really  existed,  and  the  more  is  this  true, 
because  the  motion  to  vacate  was  made  upon  the 
original  papers  when  the  plaintiff  has  no  right  to  pre- 
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sent  additional  papers.     Steuben  Co.  Bank  v.  Alber- 
ger,  75  N.  Y.  179. 

The  order  should  be  aflSrmed  with  $10  costs. 

Feeedman,  J.,  concurred. 

Teuax,  J. — The  order  should  be  affirmed  for  the 
reasons  assigned  by  the  chief  judge.  See  Cribben  v. 
Schillinger,  30  Hun,  248  ;  Marine  Nat.  Bank  v.  Ward, 
35  lb.  395  ;  Buhl  v.  Buhl,  41  lb.  61  ;  Lee  v.  CSo-oper- 
ative,  Ac,  19  N.  Y.  St.  Rep.  879. 


FREDERICK  P.  FOSTER,  as  Executob,  Ac.  Re- 
spondent, V.  JOHN  E.  DEVLIN,  as  Ancillaby 
Administratob,  &o..  Appellant. 

Judgment  under  section  611  qf  the  Code^  in  ecue  Vie  answer  admits  a  part  </ 

plaintijf^s  claim. 

In  this  case  the  plaintiff  claimed  a  lien  on  a  draft  for  his  services  to  the 
amount  of  $2,  542.72,  and  the  right  to  have  that  lien  enforced  in  equity, 
demanding  judgment  for  such  enforcement.  In  answer  defendant  denied 
the  lien  and  the  value  of  plaintiff's  services,  as  alleged,  stating  that,  by 
agreement,  they  amounted  only  to  $579.62,  which  he  had  offered  and  was 
willing  to  pay. 

The  court  below,  on  motion,  ordered  judgment  in  favor  of  plaintiff  for  the 
sum  of  $570.62  and  costs,  on  the  assumption  that  the  case  was  within  sec- 
tion 511  of  the  Code. 

Heldf  that  the  motion  for  Jndgment  should  have  been  denied.  That  a  true 
construction  of  the  answer  does  not  admit  that  the  value  of  the  services 
was  absolutely  and  unconditionally  due  or  payable  to  plaintiff.  That,  on 
the  pleadings  and  the  assumption  of  the  answer,  it  was  not  due  and  pay- 
able until  plaintiff  performed  a  duty  antecedent  to  his  right  to  receive 
payment,  namely,  he  (plaintiff)  must  pay  over  the  draft.  If  he  retained 
it,  the  money  would  not  be  due.  If  he  received  the  money  and  the  defend- 
ant's contention  that  no  more  had  been  earned  were  correct,  there  would 
be  no  lien.  By  the  judgment  defendant  was  deprived  of  the  right  to  avail 
himself  of  the  position  of  the  answer,  that  the  defendant  was  not  bound  to 
pay  the  value  of  the  services  until  plaintiff  performed  his  concurrent  duty 
of  a  del  i  very  of  the  d raft. 
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Before  Sedgwick,  Ch.  J„  Feeedman  and  Tbuax,  JJ. 

Bedded  June  28,  1889. 

Appeal  by  defendant  from  a  judgment  and  from 
the  order  directing  such  judgment  to  be  entered. 

Marshy  Wilson  &  Wallis,  attorneys,  and  William 
G.  Wilson,  of  counsel,  for  appellant,  argued  : — 

The  case  is  not  one  of  those  contemplated  by  sec- 
tion 511  of  the  Code.  That  section  provides  that 
where  the  answer  of  the  defendant  expressly  or  by 
not  denying  admits  a  part  of  the  plaintiff's  claim  to 
be  just,  the  court,  upon  the  plaintiff's  motion,  may 
in  its  discretion  order  that  the  action  be  severed  ; 
that  a  judgment  be  entered  for  the  plaintiff  for  the 
part  so  admitted  ;  and,  if  the  plaintiff  so  elects,  that 
the  action  be  continued  with  like  effect  as  to  the 
subsequent  proceedings  as  if  it  had  been  originally 
brought  for  the  remainder  of  the  claim.  It  will  be 
seen  at  once  that  this  language  is  inapplicable  to 
the  present  situation.  The  plaintiff's  claim  is  a 
claim  of  a  lien  and  of  a  right  to  have  that  li^  enforced 
in  equity.  The  defendant's  answer  distinctly  denies 
such  claim  in  toto,  and  alleges  the  real  transaction 
between  the  parties  to  have  been  something  entirely 
different.  It  cannot,  therefore,  be  said  that  the 
answer  admits  a  part  of  the  plaintiff's  claim  to  be 
just,  for  it  does  nothing  of  the  kind  ;  it  merely  ad- 
mits that  under  circumstances  different  from  those 
alleged  in  the  complaint  the  plaintiff  would  be  justly 
entitled  to  the  payment  of  a  certain  sum.  But  from 
both  the  pleadings  it  is  obvious  that  this  different 
state  of  circumstances  does  not  yet  exist,  for  the 
reason  that  the  plaintiff  still  retains  the  Treasury 
draft  and  refuses  to  surrender  it  upon  the  terms 
specified  in  the  answer,  and  that,  therefore,  under 
the  admissions  of  the  answer,  the  condition  precedent, 
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that  is,  the  collection  of  the  money  upon  the  per- 
formance of  which  alone  any  right  in  the  plaintiff  is 
admitted,  has  not  yet  been  performed.     It  would 
certainly  be  a  remarkable   state  of  things  if  the 
plaintiff  were  entitled  to  retain  in  his  own  posses- 
sion the  draft  which  represented  the  whole  result  of 
his  alleged  services — to  prevent  the  defendant  from 
receiving  the  same  or  receiving  the  moneys  payable 
under  it — to  thus  at  the  final  stage  of  thetaatter 
refuse  to  make   collection  possible  ;   to  take   ad- 
vantage of  his  position  to  endeavor  to  extort  from 
the  defendant  a  sum  largely  in  excess  of  what  was 
rightfully  payable  to  the  plaintiff ;  and  then,  upon 
the  defendant's  admission  of  the  true  contract  and 
true  relations  between  the  parties,  to  permit  the 
plaintiff  to  retain  his  unconscionable  advantage  to 
still  deprive  defendant  of  all  benefit  and  yet  to  ob- 
tain summary  judgment  upon  the  contract  alleged 
by  defendant  but  repudiated  by  plaintiff. 

The  contract  between  the  parties  as  set  up  in 
the  answer  was  that  the  plaintiff  should  rehder  all 
proper  and  necessary  services  in  and  about  the  col- 
lection of  the  claim  ;  and  it  is  upon  such  collection 
only  that  any  indebtedness  from  defendant  to  plaintiff 
arises  ;  certainly,  so  far  as  the  defendant  is  con- 
cerned, the  amount  of  the  treasury  draft  cannot  be 
deemed  to  be  collected,  for  defendant  derives  no 
benefit  whatever  from  it  so  long  as  it  remains  in 
possession  of  the  plaintiff.  It  is  simply  locked 
up  in  a  form  in  which  it  is  of  no  present  avail 
to  either  party,  and  can  be  of  no  benefit  until 
its  possession  and  control  are  surrendered  to  the 
defendant,  to  whose  order  it  is  drawn.  It  is  man- 
ifestly improper  to  call  this  performance  a  sev- 
erance. The  original  cause  of  action  as  asserted 
was  an  equitable  one  to  have  a  lien  declared  and 
enforced.  The  judgment  which  has  been  entered 
is  not  in  any  sense  for  a  part  of  that  cause  of 
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action,  but  is  a  common  law  judgment  against  the 
defendant  personally  for  a  certain  number  of  dol- 
lars. It  might  be  that  the  plaintiff  upon  a  trial, 
being  defeated  in  his  claim  of  specific  lien,  might, 
by  establishing  such  a  contract  as  the  defendant 
admits,  obtain  a  common  law  judgment  for  the 
amount  so  established.  But  he  could  only  do  this 
by  abandoning  all  claim  to  equitable  relief  and  by 
limitifeg  his  common  law  claim  to  the  amount  so 
established.  And  what  other  or  greater  right  can  he 
have  upon  his  own  motion  made  upon  the  pleadings 
without  waiving  or  abandoning  in  any  respect,  either 
in  nature  or  in  amount,  his  original  claim  ?  The 
confusion  which  has  arisen  in  this  case  we  think  is 
due  to  a  failure  to  discriminate  between  the  two  dif- 
ferent senses  in  which  the  expression  "  the  plaintiff's 
claim ''  may  be  used.  When  we  speak  of  the  plaint- 
iff's claim,  referring  simply  to  the  amount  of  money 
which  he  claims,  we  use  the  expression  in  one 
sense,  but  not  that  which  is  given  to  it  in  section  511 
of  the  Code.  That  section  evidently  refers  to  the 
plaintiff's  claim  as  it  is  asserted  in  the  action,  or, 
in  other  words,  the  relief  to  which  the  plaintiff 
claims  himself  to  be  entitled,  and  thus  asserts  in  his 
complaint.  In  the  complaint  in  the  present  case 
the  '*  claim  "  is  that  of  a  specific  lien  upon  a  specific 
piece  of  property  for  an  alleged  indebtedness.  But 
the  admission  of  a  smaller  indebtedness  on  different 
terms  and  distinct  and  apart  from  any  such  lien  is 
not  an  admission  that  a  part  of  such  claim  is  just, 
because* it  is  no  admission  of  the  contract  itself 
which  forms  the  basis  of  the  claim  which  the  plaintiff 
has  chosen  to  assert.  And  until  that  contract  is 
admitted,  a  simple  admission  of  indebtedness,  pres- 
ent or  contingent,  from  defendant  to  plaintiff  is  not 
in  any  sense  an  admission  of  a  part  of  the  plaintiff's 
claim* 
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Frederick  P.  Foster^  in  person,   for  respondent, 
argued  : 

I.  As  the  complaint  alleges  that  there  is  due 
plaintiff  by  defendant  $2,542.70  for  services  ren- 
dered, which  is  a  legal  cause  of  action,  and  the 
answer  admits  that  there  is  due  *'the  sum  of 
$579.62,  the  amount  of  said  plaintiff's  agreed  com- 
pensation, *  *  which  *  *  defendant  has  repeatedly 
offered  and  has  been  and  is  ready  and  willing  to  pay 
to  the  plaintiff,"  the  action  was  rightly  severed  and 
judgment  directed  for  the  amount  admitted  to  be 
due.  (1)  Code,  §  511 :  "Where  the  answer  of  the 
defendant,  expressly  or  by  not  denying,  admits  a 
part  of  the  plaintiff's  claim  to  be  just,  the  court  *  * 
may  *  *  order  that  the  action  be  severed ;  that  a 
judgment  be  entered  for  the  plaintiff  for  the  part 
so  admitted."  This  section  means  that  where  an 
answer  admits  facts  which  give  plaintiff  a  differ- 
ent cause  of  action  against  defendant  from  that 
stated  in  his  complaint,  he  is  entitled,  nevertheless, 
to  judgment  thereon,  although  the  admission  is  of  a 
cause  of  action  not  stated  in  the  complaint.  In 
Stedeker  v.  Bernard,  102  N.  Y.  327,  the  plaintiff  sued 
defendants  jointly,  as  members  of  the  firm  of  H.  0. 
Bernard  &  Co.,  to  recover  the  amount  of  a  check 
drawn  by  them  in  the  firm  name,  which  had  been 
dishonored.  The  answer  alleged  that  the  check 
was  II.  0.  Bernard's  individual  transaction,  and  de- 
nied any  joint  liability.  On  a  motion  for  judgment 
on  this  answer  the  court  gave  an  individual  judg- 
ment against  H.  0.  Bernard.  Held,  that  although 
no  such  cause  of  action  was  stated  in  the  complaint, 
the  plaintiff  was  entitled  to  a  personal  judgment 
against  H.  0.  Bernard,  on  the  admission  in  his  an- 
swer,  and  that  it  was  rightly  granted  on  a  motion 
on  the  pleadings  before  trial.  (2)  The  admission 
that  $579.62  is  due,  is  unqualified.  To  constitute  a 
qualification,  some  fact  must  be  stated,  showing 
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that  plaintiff  can  by  no  possibility  recover  the 
amount  which  has  been  due,  and  on  which,  if  true, 
his  complaint  must  be  dismissed.  No  such  fact  is 
stated  in  the  answer.  In  Marsh  v.  West  Mfg.  Co., 
46  Supr.  {J.  &  S.),  8,  an  answer  admitted  that  a  sum 
of  money  was  due  by  defendant,  and  alleged  that  a 
third  party  had  attached  the  indebtedness  in  an 
action  against  plaintiff,  that  such  action  had  since 
been  pending,  and  that  the  defendant  had  never  been 
released  from  its  obligations  by  reason  of  such  levy. 
Held,  that  an  order  denying  a  motion  for  leave  to 
enter  judgment  for  the  amount  admitted  to  be  due 
was  erroneous,  and  should  be  reversed,  as  it  did  not 
appear  that  the  attachment  and  levy  were  still  in 
force,  and  that  the  admission  was,  therefore,  un- 
qualified. 

II.  As  defendant's  answer  formally  and  explicitly 
admits  that  he  owes  the  plaintiff  *'  the  sum  of 
$579.62  *  which  *  defendant  has  repeatedly 
offered  and  has  been  and  is  ready  and  willing  to 
pay  to  the  plaintiff,"  defendant  cannot  claim  on 
appeal  that  a  judgment  should  not  be  entered  against 
him  for  the  amount  which  he  admits  is  due.  *'  When 
the  defendant's  pleading  formally  and  explicitly 
admits  that  which  establishes  the  plaintiff's  rights, 
he  will  not  be  suffered  to  deny  its  existence  of  to 
prove  any  state  of  facts  inconsistent  with  that  ad- 
mission." Schreyer  v.  Mayor,  39  Supr.  {J.  &  S.)  1; 
Paige  V.  Willet,  38  N.  Y.  28,  31;  Tell  v.  Beyer,  38 
lb.  161;  Fleischmann  v.  Stern,  90  lb.  110,  114,  115; 
Prentice  v.  Jansen,  79  lb.  480,  487;  Ross-Lewin  v. 
Redfield,  68  lb.  627;  Dunham  v.  Cudlipp,  94  lb.  129, 
130,  134;  Holmes  v.  Wood,  88  lb.  651;  Getty  v. 
Hamlin,  46  Hun,  1;  Trimmer  v.  Hiscock,  27  lb.  364, 
365;  Ballon  v.  Parsons,  11  lb.  602. 

III.  It  was  not  necessary  to  specifically  demand 
a  money  judgment  in  the  prayer  for  relief,  as  the 
facts  constituted  a  legal  cause  of  action  for  services 
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rendered,  for  which  a  money  judgment  was  proper. 
In  any  event  the  prayer  for  general  relief  is 
suflBciently  broad  to  include  a  money  judgment ; 
as  the  only  cause  of  action  set  out  is  a  legal  one. 
Where  a  complaint  states  facts  showing  a  legal  cause 
of  action  and  asks  equitable  relief,  a  money  judgment 
for  damages  will  be  granted.  Post  v.  R.  R.  Co.,  50 
Hun,  301;  Fairchild  v.  Lynch,  42  Supr.  {J.  &  S.) 
267;  Redfield  v.  Frear,  9  Abb.  N.  S.  449,  452;  Wil- 
liams  V'  Slote,  70  N.  Y.  601,  602;  Marquat  v.  Mar- 
quat,  12  lb.  336.  If,  however,  the  action  is  an 
equitable  one,  the  court  will  settle  the  entire  con- 
troversy between  the  parties  and  adopt  its  relief  to 
the  exigencies  of  the  case.  As  all  the  relief  needed 
is  a  judgment  for  the  amount  admitted  by  the  an- 
swer to  be  due,  plaintiff  will  be  given  a  personal 
judgment  therefor.  Post  v.  West  Shore  R.  R.  Co., 
50  Hun,  305;  Murtha  v.  Curley,  90  N.  K,  372;  Hen- 
derson V.  N.  Y.  C.  R.  R.  Co.,  78  lb.  423;  Mad.  Ave. 
Bap.  Ch.  V.  Oliver,  73  lb.  95;  Wells  v.  Yates,  44  lb. 
525. 

By  the  Coubt. — Sedgwick,  Ch.  J. — The  action  was 
begun  by  the  present  plaintiflTs  testator.  The  com- 
plaint alleged,  that  the  plaintiff  was  retained  by  the 
defendant  to  prosecute  a  claim  for  $22,067.45,  in  the 
court  of  the  commissioners  of  the  Alabama  Claims, 
the  plaintiff  being  an  attorney  of  that  court  ;  that  the 
plaintiff,  as  attorney,  recovered  a  judgment  in  that 
court,  in  favor  of  the  defendants,  in  the  sum  of 
$16,453.40  ;  that  in  part  payment  of  the  judgment 
the  plaintiff  obtained  a  draft  on  the  treasury  of  the 
United  States  for  $5,796  ;  that  the  draft  was  sent  to 
the  plaintiff  to  protect  his  lien  for  services  and  dis- 
bursements, which  were  reasonably  worth  $2,542.70. 

The  allegations  as  to  services  were,  if  taken  by 
themselves,  sufficient  to  enable  the  plaintiff  to 
maintain  upon  sufficient  proof  a  recovery  for  the 
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value  of  the  services  in  the  form  of  a  money  judg- 
ment. 

The  relief  asked  was  a  judgment  enforcing  the 
plaintiffs  lien  upon  the  draft ;  that  a  receiver  be 
appointed,  and  that  defendant  be  directed  to  endorse 
the  draft,  &c. 

The  answer  admitted  the  plaintiffs  employment, 
but  denied  the  value  of  the  services,  as  alleged  in 
the  complaint,  or  that  the  value  was  more  than 
$579.62,  *•  which  sum  said  defendant  has  repeatedly 
offered,  and  has  been  and  is  ready  and  willing  to  pay 
to  the  plaintiff."  The  answer  further  alleged  that 
plaintiff  received  for  account  of  defendant,  the  draft, 
*'  and  that  said  plaintiff  has  ever  since  refused  to 
surrender  the  same  to  said  defendant,  unless  upon 
condition  that  the  defendant  would  pay  to  him  a  sum 
largely  in  excess  of  the  value  of  his  services  and 
disbursements,  and  largely  in  excess  of  the  amount 
of  his  agreed  compensation." 

The  plaintiff  made  a  motion  for  judgment  for  the 
amount  of  the  value  of  the  services,  as  admitted  by 
the  answer,  and  that  the  action  be  severed,  if  plaint- 
iff so  elect,  with  liberty  to  proceed  to  enforce  the 
remainder  of  the  claim :  the  motion  was  made  under 
section  511,  Code  Civil  Procedure.  "Where  the 
answer  of  the  defendant,  expressly  or  by  not  denying, 
admits  a  part  of  the  plaintiffs  claim  to  be  just,  the 
court,  upon  the  plaintiffs  motion,  may,  in  its  dis- 
cretion, order  that  the  action  be  severed,  that  a  judg- 
ment be  entered  for  the  plaintiff  for  the  part  so 
admitted,  Ac." 

I  am  of  opinion,  that  a  true  construction  of  the 
answer  did  not  show  that  the  answer  admitted  that 
the  sum  which  was  alleged  to  be  the  value  of  the 
services  was  absolutely  and  unconditionally  due  to 
the  plaintiff,  or  unconditionally  payable  to  him.  On 
the  pleadings,  and  on  the  assumption  of  the  answer, 
it  was  not  due  and  payable.     It  would  be  payable. 
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if,  at  the  time  the  amount  was  tendered,  the  plaintiff 
would  perform  a  duty  antecedent  to  his  right  to 
receive  the  tender,  that  is,  pay  over  the  draft.  If  he 
retained  the  draft,  the  money  would  not  be  due;  or, 
if  he  received  the  money,  and  the  defendant's  con- 
tention that  no  more  had  been  earned  was  correct, 
there  would  be  no  lien.  So  that,  if  the  fact  is  that 
the  judgment  represents  the  whole  value  of  the 
services,  it  deprives  the  defendant  of  aright  to  avail 
himself  of  the  position  of  the  answer,  and  which  he 
has  at  least  a  right  to  have  tried,  that  the  defendant 
is  not  bound  to  pay  the  value  of  the  services  until 
the  plaintiff  has  performed  his  concurrent  duty  of 
delivering  the  draft  upon  payment  for  his  services. 

The  motion  should  have  been  denied. 

Judgment  and  order  reversed,  with  costs. 

Fbeedman  and  Teuax,  JJ.,  concurred. 


SAMUEL  R.  DICKSON,  Appellant,  v.  WILLIAM 
C.  VALENTINE  and  anothee.  Impleaded,  Ac, 
Respondents. 

Equitable  reUef  by  assignee  of  collaterals  giten  to  secure  payment  qf  a 

usurious  note. 

The  assignee  of  collateral  securities,  which  the  maker  of  a  usarioas  note 
pledged  as  security  for  its  payment,  by  his  complaint  seeks  equitable  relief 
in  an  action,  namely,  the  cancellation  of  the  note  (also  assigned)  and  the 
delivery  of  the  collaterals,  &c.  A  demurrer  to  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
was  sustained  by  the  court  below. 

Held,  that  the  right  of  action,  claimed  by  the  complaint,  is  expressly  given 
by  section  1011  of  the  Code  of  Civil  Procedure,  and  that  before  that  action 
was  maintainable  on  equitable  principles  generally;  and  plaintiff  is  entitled 
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to  the  eqaitable  relief  sooght,  and  is  not  bound  to  proceed  at  law.  An  action 
at  law  will  not  lie  to  cancel  a  transaction,  nor  will  an  action  at  law  lie  to 
recover  things  pledged  without  the  alternative  of  damages,  if  not  delivered. 
A  tender  of  the  amount  advanced  on  the  collateral  is  not  necessary.  The 
offer  in  the  complaint  to  pay  is  sufficient. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Tbuax,  J  J. 

Decided  <rim6  28, 1889. 

Appeal  by  plaintiff  from  order,  interlocntoiy  judg- 
ment and  final  judgment  sustaining  defendant's 
demurrer  to  the  complaint. 

James  W.  Purdy,  Jr.  ^  tor  appellant,  argued  : 
I.  This  action  is  maintainable  (1)  under  §  1911  of 
Code  ;  (2)  in  equity.  Under  said  section  1911  this 
action  is  one  **  to  cancel  or  otherwise  affect  an  act 
done  as  security  for  a  usurious  loan,"  where  the 
"a^t  created  a  specific  charge  upon  property  which 
is  also  transferred  in  disaffirmance  thereof."  The 
•*  act  done  "  here  is  the  transfer  of  the  security  to  the 
defendant  Valentine  by  Wilkins  ;  the  same  having 
been  given  as  secxirity  for  a  usurious  loan.  The 
security  consisting  of  a  certificate  or  memorandum 
entitling  the  holder  to  certain  certificates  of  stock, 
which  security  is  tainted  with  usury  as  alleged 
in  the  complaint,  and  this  infirmity  of  course 
follows  the  said  security  into  the  hands  of  the 
defendant  John  Doe,  the  present  holder.  The  spe- 
cific charge  referred  to  in  the  said  section  is  the 
title  to,  or  lien,  on  the  said  security,  which  defend- 
ant Valentine  got,  and  which  defendant  Doe  now 
has  through  him,  both  of  which  titles  are  of  course 
tainted  with  the  usury  charged.  The  security  being 
thus  tainted^  defendant  Doe  stands  in  the  shoes  of 
defendant  Valentine — ^no  better — no  rights  of  bona 
fide  third  persons  can  possibly  intervene.     Plaintiff 

is  not  bound  to  proceed  at  law.    He  has  a  right  to 
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ask  that  this  particular  stock  be  returned  to  him. 
He  does  not  want  damages.  Asking  for  the  cancel- 
lation of  the  note  is  a  mere  incident  to  the  relief  he 
wants ;  he  cares  naught  for  that,  but  he  wants  this 
particular  stock  ;  its  value  to-day  is  very  little,  but 
its  prospective  value  to  him  is  very  great.  Defend- 
ant treats  the  return  of  the  note  as  the  main  issue  ; 
hence  the  fallacy  of  regarding  the  prayer  at  all  on 
demurrer.  The  case  of  AUerton  v.  Belden,  49  N.  Y. 
373,  cited  by  respondent,  is  not  in  point ;  plaintiff 
there  sought  to  have  a  note  declared  void.  He  had 
a  good  defence  at  law  ;  hence  no  cause  for  affirma- 
tive relief.  The  law  says  the  transfer  was  void,  and 
that  the  property  belongs  to  plaintiff;  he  asks  for 
its  return.  Equity  says  he  is  entitled  to  it,  but  he 
must  do  equity,  as  defendant  Doe  has  advanced 
money  on  it.  He  does  equity  by  his  offer  in  his 
complaint  before  relief  can  be  granted  to  him.  This 
is  all  defendant  can  ask.  Schermerhorn  v.  Talman, 
14  N.  Y.  129  ;  Post  v.  Pres.  of  Bank,  7  Hill  399  ; 
Wheelock  v.  Lee,  64  N.  Y.  247-8  ;  Merch.  Bk.  v. 
Com.  Co.,  49  lb.  635,  and  especially  §§  1,  2  and  8  of 
foot-note  thereto  ;  Rexford  v.  Widger,  2  lb.  131. 

n.  Tender  is  not  necessary.  The  offer  in  the 
complaint  is  all-sufficient.  Furthermore,  a  technical 
tender  could  not  be  made,  because  the  identity  of 
John  Doe  is  not  disclosed  ;  the  complaint  shows  by 
clear  inference  that  his  identity  has  been  concealed 
by  defendant  Dillingham.  The  cases  cited  by  re- 
spondent below  simply  show  what  is  necessary  to 
an  effective  tender,  when  proper  to  be  made.  Mr. 
Wilkins  could  have  brought  this  suit  without  tender 
of  money,  he  being  a  **  borrower**  within  the  stat- 
ute, but  the  plaintiff  being  his  transferee,  could  not 
bring  this  action  without  an  offer  in  th^  complaint 
of  the  amount  so  advanced,  which  he  makes.  These 
facts  are  all  set  out.  It  is  alleged  that  the  security 
was  transferred  upon  a  usurious  loan — ^and  that  the 
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transferee  had  a  specific  charge  upon  the  property 
follows  as  a  matter  of  law  from  the  facts  alleged  set- 
ting forth  his  possession  and  the  lien  which  the  law 
gives  him  under  this  section  to  be  reimbursed  the 
amount  he  has  advanced  before  he  can  be  compelled 
to  restore.  See  foot-note  of  Judge  Jones  to  the  case 
of  Mer.  Ex.  N'l  Bank  v.  Com.  W.  Co.,  49  N.  Y.  635. 
This  property,  the  shares  of  stock  and  the  certificate 
thereof  and  all  the  rights  thereto  are  with  the  note, 
all  transferred  to  the  plaintiff^,  and  he  offers  to  pay 
the  sum  loaned  with  interest.  Wheelock  v.  Lee,  64 
N.  Y.  248. 

Edward  F.  Brovm,  for  respondents,  argued : 
I.  The  plaintiff^  seeks  equitable  relief.  He  is  not 
entitled  to  it,  for  the  reason  that  he  has  a  perfect 
defence  at  law  and  can  obtain  full  relief  by  an  ac- 
tion at  law.  The  court,  in  the  case  of  Allerton  v. 
Belden,  49  N.  Y.  377,  says :  *•  The  allegations  in  his 
complaint  disclose  a  perfect  defence  at  law  to  any 
action  which  might  be  brought  against  him  on  his 
endorsement,  and  no  fact  is  stated  showing  any 
necessity  for  the  interposition  of  a  court  of  equity, 
or  entitling  the  plaintiff  to  become  an  actor  in 
the  matter.  The  mere  fact  that  a  party  has  made 
an  agreement  or  given  a  security  which  is  void  for 
usury  is  not,  and  never  was,  suflBcient  to  entitle  him 
to  apply  to  a  court  of  equity  to  have  the  contract 
annulled.  The  right  to  this  relief  exists  only  where, 
from  the  form  of  the  security,  the  defence  cannot 
be  made  available  at  law,  or  where  the  instrument 
sought  to  be  avoided  is  a  cloud  upon  the  title  to 
land,  or  some  other  necessity  for  the  interposition 
of  a  court  of  equity  is  shown."  The  plaintiff  has 
no  reason  for  applying  to  equity,  for,  if  sued,  he 
can  set  up  usury,  and  he  can  recover  the  value  of 
his  collateral  by  making  a  suflScient  tender  and 
bringing  an  action  for  conversion. 
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II.  Even  if  the  action  were  sustainable  in  equity, 
the  tender  is  insuflScient.  The  plaintiff  or  his  as* 
signer  should  have  sought  the  creditor  and  made 
a  personal  tender  to  him  of  the  debt  and  interest 
or  paid  the  money  into  court.  Grussy  v.  Schneider, 
65  Haw.  188;  Halsey  v.  Flint,  15  Abb.  367;  Bronson 
V.  Rock  Island  R.  R.  Co.,  40  How.  48;  Becker  v. 
Boon,  61  N.  Y.  317;  Brown  v.  Ferguson,  2  Den.  196; 
Park  V.  Wiley,  67  Ala.  410;  Sheridan  v.  Smith,  2 
Hill,  538;  Livingston  t?.  Harrison,  2  E.  D.  Smithy  197; 
Simpson  v.  French,  25  How.  464. 

III.  Plaintiff  is  not  a  borrower  within  the  meaning 
of  the  statute  relating  to  usury.  1 R.  S.  772,  §8;  Laws 
of  1837,  chap.  430;  Vilas  v.  Jones,  1  N.  Y.  274-278; 
Post  V.  Bank  of  Utica,  7  Hill,  391 ;  Rexford  v.  Widger, 
2  N.  Y.  131. 

By  the  Couet. — Sedgwick,  Ch.  J. — The  action  is 
by  the  transferee  of  a  borrower  in  a  loan,  averred  by 
the  complaint  to  have  been  usurious,  and  as  averred, 
certificates  of  shares  of  certain  stock  had  been 
pledged  by  the  borrower. 

The  plaintiff  as  transferree  of  the  shares  from  the 
borrower,  and  of  the  right  to  cancel  the  act  by 
which  the  security  was  given,  brings  the  action  to 
cancel,  and  for  a  delivery  to  him  of  the  certificates, 
offering  in  the  complaint  to  pay,  on  such  delivery, 
the  amount  of  the  note  given  by  the  borrower. 

The  objection  to  this  complaint  is,  that  the  plaint- 
iff could  recover  at  law  what  he  seeks,  and,  there- 
fore, that  an  action  in  equity,  which  the  respond- 
ents claim  this  to  be,  does  not  lie. 

The  objection  is  not  sound.  An  action  at  law 
does  not  lie  to  cancel  a  transaction.  In  equity,  in 
cases  like  the  present,  it  does  lie,  and  the  recovery 
of  the  thing  given  in  security  is  subordinate  and 
occasional  to  the  principal  relief.  Nor  does  an 
action   at  law  lie  for  the  recovery  of  the  thing 
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pledged  without  the  alternative  of  damages  if  it  be 
not  delivered.  In  equity  that  specific  relief  may  be 
given  in  a  proper  case,  and  then  the  delivery  is  en- 
forced by  proceedings  for  contempt. 

In  my  judgment  the  demurrer  to  the  complaint 
should  have  been  overruled,  with  leave,  upon  pay- 
ment of  costs,  to  withdraw  the  demurrer  and  answer 
over. 

Judgment  and  order  reversed  with  costs,  and 
judgment  for  plaintiff  on  the  demurrer,  with  leave 
to  defendants  to  withdraw  demurrer  and  serve  an« 
swer  upon  payment  of  the  costs  of  the  demurrer. 

Fbeedman,  J.  (concurring). — This  action  is  brought 
by  the  plaintiff  as  assignee  of  the  collateral  which 
the  maker  of  a  usurious  note  (also  assigned)  gave 
with  the  note,  to  procure  a  delivery  of  the  note  and 
of  the  collateral  to  himself  upon  payment  of  the 
amount  that  was  advanced  on  the  note  and  the  col- 
lateral by  the  present  holder.  The  collateral  con- 
sists of  5700  shares  of  the  capital  stock  of  the  Walnut 
Grove  Water  Storage  Company. 

The  complaint  seeks  equitable  relief,  and  the  joint 
demurrer  of  the  present  defendants  is  upon  the 
ground  that  the  complaint  upon  its  face  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  sustained  upon  the  ground 
that  the  plaintiff  has  an  adequate  remedy  at 
law,  namely,  that  he  has  a  defence  at  law  to  any 
action  that  may  be  brought  on  the  note,  and  that  he 
can  recover  the  value  of  the  collateral  in  an  action 
of  trover  or  for  a  conversion. 

In  coming  to  this  conclusion  the  learned  judge 
below  overlooked  the  fact  that  the  right  of  action 
claimed  by  the  complaint  is  expressly  given  by  sec- 
tion 1911  of  the  Code  of  Civil  Procedure,  and  that 
even  before  that  the  action  was  maintainable  on  equi- 
table principles  generally. 
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In  his  note  to  that  section  Mr.  Throop  shows  that 
the  section  establishes  the  rule  in  the  special  case  of 
an  equitable  action  to  obtain  relief  against  a  usu- 
rious security,  in  substantial  accordance  with  the 
rulings  and  principles  laid  down  in  Post  v.  Bank  of 
Utica,  7  Hill,  391  ;  Boughton  v.  Smith,  26  Barb.  635  ; 
Carow  V.  Kelly,  59  lb.  239  ;  Bissel  v.  Kellogg,  60  lb. 
617;  Schermerhornt?.  Talman,14iV^  F.  93;  Bullardr. 
Raynor,  30  lb.  197;  Freeman  v.  Auld,  44  lb.  50; 
Tiedemann  v.  Ackerman,  16  Hun,  307;  Wheelock  v. 
Lee,  64  N.  Y.  242,  and  various  other  cases. 

Plaintiff  is  not  bound  to  proceed  at  law.  He  has 
a  right  to  ask  that  this  particular  stock  be  returned 
to  him.  He  does  not  want  damages.  Asking  for 
the  cancellation  of  the  note  is  a  mere  incident  to 
the  real  relief  he  wants.  He  may  care  naught  for 
the  possession  of  the  note,  but  he  wants  this  par- 
ticular stock.  The  value  of  said  stock  may  be  quite 
small  to-day,  but  its  prospective  value  to  him  may 
be  very  great. 

As  the  demurrer  is  a  joint  one,  no  discrimination 
requires  to  be  made  between  the  demurring  de- 
fendants. 

A  tender  of  the  amount  is  not  necessary  to  sustain 
the  action.  The  offer  in  the  complaint  to  pay  is 
quite  suflScient. 

The  judgment  and  order  should  be  reversed  with 
costs,  and  the  plaintiff  should  have  judgment  or- 
dered in  his  favor  upon  the  demurrer  with  costs, 
with  leave  to  the  defendants  to  withdraw  the  de- 
murrer and  to  answer  on  payment  of  both  bills  of 
costs. 

Tbuax,  J.,  concurs  in  reversing  the  judgment  and 
order  with  costs.  He  is  also  of  the  opinion  that 
plaintiff  should  have  judgment  ordered  in  his  favor 
upon  the  demurrer  with  costs,  with  leave  to  the  de- 
fendants to  withdraw  demurrer  and  answer  upon 
payment  of  both  bills  of  costs. 
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ROBERT  W.  MILBANK,  Appellant,  v.  MORGAN 

JONES,  Respondent. 

Contraetj  iUegality  of 9  Ac— Pleadings^  under  an  anf^oer  containing  a  gener€U 
denied  only  to  the  complaint  that  seta  up  a  corUractf  can  drfendant  prove 
the  illegality  qf  the  contract. 

The  complaint  averred  that  the  defendant  received,  as  trustee  for  the  plaintiff, 
certain  moneys  and  shares  of  stock  upon  the  express  condition  iliat  the 
trast  might  be  terminated  by  plaintiff,  at  his  election,  on  or  after  July,  10 
1806.  That  plaintiff  had  given  due  notice  to  defendant  of  his  election  to 
terminate  the  trust,  <&c.,  and  demanded  the  money  and  stock,  but  de- 
fendant had  refused,  <&c.,  <&c.  The  answer  denied  each  and  every  all^a- 
tion  of  the  complaint.  On  the  trial,  after  plaintiff  had  submitted  his 
proofs,  the  defendant  offered  to  show,  and  did  show  against  the  objection 
of  the  plaintiff,  that  the  contract  or  the  transaction,  as  proven  by  plaintiff, 
was  illegal,  and  made  to  secure  from  defendant  lobbying  services.  The 
objection  to  this  proof  (which  was  overruled  by  the  court)  was  that  such 
a  defence  had  not  been  pleaded.  On  this  question  the  judges  of  the 
court  were  divided  in  opinion,  but  all  agree  that  the  judgment  should  be 
affirmed,  on  the  ground  that  the  proofs  of  the  plaintiff  do  not  sustain  the 
came  of  action  alles;ed  in  the  complaint,  and  that,  irrespective  of  the  evi- 
dence objected  to,  the  illegality  of  the  contract  appears. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Tbuax,  J  J. 

Decided  June  28,  1889. 

Appeal  by  plaintiff  from  judgment  entered  in 
favor  of  the  defendant  upon  the  verdict  of  a  jury, 
and  from  order  denying  plaintiff's  motion  for  a  new 
trial. 

Booraem  &  Hamilton,  attorneys,  and  Ira  Sha/er,  of 
counsel,  for  appellant. 

John  M.  Jones,  attorney,  and  Joseph  Fettretch,  of 
counsel,  for  respondent. 

By  the  Cotjbt. — Sedgwick,  Ch.,  J. — The  complaint 
averred  that  on,  &c.,  **  the  defendant  above  named 
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received  as  trustee  for  the  plaintiflT,  $5,000  in  cash, 
which  said  sum  he  has  ever  since  continued  to  hold 
in  trust  for  this  plaintiff;  that  by  the  terms  and 
conditions  of  the  said  trust,  under  which  said  sum 
of  money  was  received  by  said  defendant,  as  afore- 
said, it  was  understood  and  provided,  and  said  trust 
was  upon  the  express  condition,  that  the  same 
might  be  terminated  by  this  plaintiff,  on  or  after 
July  10,  1866,  at  his  election  ;  that  heretofore  and 
on   or  about  the  day  of  February,  1886,   this 

plaintiff  caused  due  notice  to  be  given  to  the  de- 
fendant of  his  election  to  terminate  said  trust,  and 
demanded  payment  to  him  of  the  aforesaid  sum  of 
$5,000. 

The  answer  denied  each  and  every  allegation  of 
the  complaint. 

The  plaintiff,  on  the  trial,  gave  in  evidence  a  cer- 
tain paper  which  began  with  a  form  of  a  resolution. 
Then  followed,  ''New  York,  June  14,  1866.  Re- 
ceived of  R.  W.  Milbank  $5,000  and  also  certificate 
for  shares,  Ac,  the  said  money  and  stock  to  be  re- 
turned to  said  Milbank,  in  case  the  resolution  above 
shall  not  be  passed  and  take  effect  before  the  10th 
of  July  next.  It  being  understood  and  agreed 
that  said  Milbank  shall  have  the  right  at  his 
election  in  case  said  resolution  shall  pass  and  take 
effect  before  the  said  10th  of  July,  to  purchase  back 
the  said  stock,  &c.,  '*  signed  Morgan  Jones  ; "  and  at 
the  end  was  *'I  assent  to  and  join  in  the  above  un- 
derstanding and  agreement.     R.  W.  Milbank.'* 

The  plaintiff  examined  a  witness  who  gave  testi- 
mony intended  to  show  that  the  witness  in  behalf 
of  the  plaintiff,  demanded  of  the  defendant  in  Feb- 
ruary, 1886,  the  five  thousand  dollars.  It  was  also 
proved  that  the  resolution  did  not  take  effect  before 
the  10th  of  July,  1866. 

It  will  be  perceived  that  the  plaintiff  failed  to 
make  the  case,  averred  in  the  complaint,  in  point  of 
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fact.  He  put  in  evidence  an  agreement  which  was 
not  a  declaration  of  any  trust  and  did  not  contain 
an  express  condition  that  the  plaintiff  might  termi- 
nate the  trust.  The  supposed  obligation  of  the  de- 
fendant to  return  the  money  did  not  rest  upon  the 
will  of  the  plaintiff,  but  upon  the  fact  -of  the  resolu- 
tion taking  effect  before  10th  July,  1866, 

The  defendant  did  not  point  out  this  variance,  but 
proceeded  to  meet  the  case  as,  or  as  plaintiff  might 
claim  it  was  made,  outside  of  the  pleadings.  It 
might  be  claimed  that  after  the  demand  the  defend- 
ant held  the  money  for  the  plaintiff.  The  defend- 
ant then  offered  to  show  that  the  object  of  the  trans- 
saction,  as  shown  in  plaintiff's  case,  was  illegal,  and 
that  it  was  made  to  secure  from  defendant  lobbying 
services.  The  objection  to  this  proof,  and  which 
was  overruled  by  the  court,  was  that  such  a  defence 
had  not  been  pleaded. 

I  do  not  think  such  an  objection  is  good  when 
the  plaintiff  will  recover  if  he  succeed  upon  a  case 
not  stated  in  the  complaint,  but  upon  one  that  first 
appears  in  the  evidence. 

Nor  do  I  think  it  should  be  sustained  when, 
whether  competently  or  not,  but  in  fact,  the  plaint- 
iff places  himself  upon  a  trust,  specifically  so 
called,  and  resulting  from  antecedent  occurrences, 
although  not  said  so  to  result.  The  plaintiff  chooses 
to  aflSrm  that  a  trust  existed,  meaning  to  give  the 
facts  that  would  prove  the  existence  of  the  trust. 
The  defendant  should  have  the  same  kind  of  right  to 
deny  the  existence  of  the  trust,  meaning  to  give  in 
evidence  the  existence  of  facts  which  would  show 
that  no  trust  can  in  fact  exist. 

I  therefore  think  the  judgment  should  be  affirmed. 

Tbuax,  J.  (concurring). — I  am  of  the  opinion  that 
it  appeared  on  the  plaintiff's  own  showing  that  the 
five  thousand  dollars  was  given  to  the  defendant  for 
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the  purpose  of  procuring  the  passage  of  a  resolution 
by  the  Common  Council  of  the  city  of  New  York, 

In  the  words  of  Mills  v.  Mills,  40  N.  Y.  543,  it 
was  not  suggested  that  the  defendant  was  a  profes- 
sional man,  whose  calling  it  was  to  address  legisla- 
tive committees.  He  was  simply  to  ask  of  the 
Common  Council  tfie  passage  of  the  resolution  that 
was  offered  in  evidence  by  plaintiff.  Such  a  con- 
tract is  void  as  against  public  policy. 

At  the  close  of  plaintiff's  case  the  defendant 
moved  to  dismiss  the  complaint  on  the  ground  that 
no  valid  trust  had  been  established,  and  that  the 
alleged  trust  agreement  was  void,  because  it  was 
made  for  the  purpose  of  influencing  legislation,  that 
is,  the  action  of  the  Common  Council.  This  motion 
should  have  been  granted.  It  was  denied  and  sub- 
sequently both  parties  offered  evidence. 

It  appeared  from  the  cross-examination  of  the 
defendant,  who  was  called  as  a  witness  in  his  own 
behalf,  that  he  was  a  plumber.  Now  if  we  strike 
out  all  the  testimony  to  which  the  plaintiff  objected 
we  have  this  state  of  facts:  the  plaintiff  deposited 
with  the  defendant,  a  plumber,  five  thousand  dollars 
in  cash  and  certain  stock,  which  money  and  stock 
was  to  be  returned  to  plaintiff  if  the  resolution 
above  referred  to  was  not  passed  so  as  to  take  effect 
before  a  certain  day,  and  that  it  was  not  passed  so 
as  to  take  effect  before  the  time  fixed. 

This  evidence  did  not  show  the  cause  of  action 
set  forth  in  the  complaint,  and  the  defendant's  mo- 
tion to  dismiss  the  complaint,  made  at  the  close  of 
the  case,  should  have  been  granted.  Mills  v.  Mills, 
40  N.  Y.  543. 

This  view  of  the  case  renders  it  unnecessary  to 
discuss  the  interesting  question  of  pleading  sug- 
gested by  the  exceptions  taken  by  the  plaintiff  on 
the  trial. 

I  concur  with  the  chief  judge  in  afiSrming  the 
judgment  and  order,  with  costs. 
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Fbeedmak,  J.  (concurring.) — This  action  was 
brought  to  recover  from  the  defendant  a  certain  sum 
of  money  with  interest. 

The  complaint  states  that  the  sum  of  $5,000  was 
in  June,  1866,  received  by  the  defendant,  and  that 
it  has  ever  since  been  held  by  him  in  trust  for  the 
plaintiff;  that  the  conditions  of  the  trust  were  such 
as  to  allow  the  plaintiff  to  terminate  it  at  his  elec- 
tion at  any  time  thereafter;  that  in  February,  1886, 
the  trust  was  so  terminated  by  a  demand  for  the 
payment  of  the  principal  and  accrued  interest,  and 
that  the  defendant  refused  payment. 

The  answer  contains  a  general  denial. 

At  the  trial  evidence  was  adduced  by  both  par- 
ties, and  the  jury  found  for  the  defendant. 

The  principal  question  presented  by  plaintiff's 
exceptions  is  whether,  under  the  answer  containing 
a  general  denial  only,  it  was  competent  for  the  de- 
fendant to  establish,  as  an  aflBrmative  defence,  the 
illegality  of  the  contract  sued  upon.  This  the  de- 
fendant was  permitted  to  do  against  the  repeated 
objections  and  exceptions  of  the  plaintiff. 

In  approaching  the  determination  of  this  question 
it  may  be  conceded,  at  the  outset,  that  under  the 
system  of  practice  prevailing  at  common  law,  the 
evidence  would  have  been  admissible  under  the  gen- 
eral issue,  for,  under  the  general  issue  in  assumpsit, 
anything  was  admissible  which  showed  or  tended  to 
show  that  the  plaintiff  never  had  a  cause  of  action. 

So,  it  may  be  conceded,  that  under  a  general  de- 
nial in  an  answer  in  an"  action  on  contract,  the 
defendant  may,  under  the  Code  as  well  as  at  com- 
mon  law,  urge  that  plaintirs  evidence  shows  that 
no  valid  contract  was  made,  and  that  for  that  reason 
he  is  entitled  to  a  dismissal  of  the  complaints  Cary 
V.  Western  .Union  Tel.  Co..  20  Abb.  N.  C.  333;  Bus- 
sell  V.  Burton,  66  Barb.  539;  Oscanyan  v.  Arms  Co., 
103  U.  S.  261. 
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But  it  is  quite  another  thing  for  a  defendant  to 
introduce,  under  a  general  denial,  aflSrmative  proof 
of  illegality  in  order  to  overcome  a  contract  which, 
on  plaintiff's  showing,  either  appears  to  be  valid  or 
presents  a  question  for  the  jury  as  to  whether  or 
not  it  is  valid.  In  such  a  case  the  defence  of  ille- 
gality as  an  affirmative  defence  is  noT?9*matter  which, 
under  the  Code,  must  be  pleaded  in  order  to  be 
proved.  Honegger  v.  Wettstein,  94  N.  Y.  252; 
Goodwin  v.  Massachusetts  Mut.  Life  Ins.  Co.,  73  lb. 
480;  Cummins  v.  Barkalow,  1  Abb.  Ct.  of  App.  Dec. 
479;  Codd  v.  Rathbone,  19  N.  Y.  37;  Mech.  Bank  v. 
Foster,  44  Barb.  87;  O'Toole  v.  Garvin.  1  Hun,  92; 
Haywood  v.  Jones,  10  lb.  500;  Meyers  v.  Dorman, 
34  lb.  115;  May  v.  Burras,  13  Abb.  N.  C.  384;  Bos- 
well  V.  Welshoefer,  9  Daly,  196. 

For  the  same  reason  it  has  been  repeatedly  held 
by  this  court  that,  when  the  answer  admits  the 
making  and  the  existence  of  the  contract  sued  upon, 
and  contains  no  allegations  apprising  the  plaintiff 
that  the  nullity  of  the  contract  is  meant  to  be  relied 
on,  the  invalidity  of  the  contract  cannot  be  raised 
under  the  answer.  Schreyer  v.  The  Mayor,  &c.,  39 
N.  Y.  Super.  Ct  1;  Stafford  Pavement  Co.  v.  Mon- 
hemier,  41  lb.  184. 

For  the  foregoing  reasons  I  am  clearly  of  the 
opinion  that  the  defendant  should  not  have  been 
permitted  to  show  affirmatively,  as  a  part  of  his 
case,  that  the  contract  was  illegal  on  the  ground 
that  it  was  against  public  policy. 

The  opinions  expressed  by  my  associates  have 
satisfied  me,  however,  that  the  said  error  does  not 
help  the  plaintiff,  because  his  own  proof  does  not 
sustain  the  cause  of  action  alleged  in  the  complaint, 
and  because,  irrespective  of  the  evidence  erroneous- 
ly admitted,  the  illegality  of  the  contract  suflSciently 
appears.  From  these  considerations  it  follows, 
eifSier  that  the  complaint  should  have  been  dis- 
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missed,  or  that,  irrespective  of  the  evidence  errone- 
ously admitted,  a  verdict  should  have  been  directed 
in  defendants'  favor. 

The  judgment  and  order  should  be  a£Srmed  with 
costs. 


THOMAS  E.  WALKER.  Respondent,  v.  THE  SEC- 
OND AVENUE  RAILROAD  COMPANY,  Appel- 
lant. 

Jtcry. — Reque»U  to  charge  and  exceptions  to  r^ftuala,  cmd  exceptions  to 

charge^  when  to  be  made. 

Reqnests  to  the  court  to  charge,  and  exceptions  to  ref  asals  to  charge,  must 
be  made  before  the  jary  retires.  Exceptions  to  refusals  not  taken  at  the 
time  of  the  ruling  of  the  court,  have  no  validity  and  cannot  be  heard  on 
appeal.  An  exception  to  the  charge,  as  made,  cau  be  taken  at  any  time 
before  the  Jury  has  rendered  a  verdict. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Tbuax,  J  J. 

Decided  June  28,  1889. 

Appeal  from  judgment  entered  on  the  verdict  of 
a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  upon  the  minutes. 

Hutchins  <h  Piatt,  attorneys,  and  Augustus  S.  Hutch^ 
ins,  of  counsel  for  appellant. 

L.  S.  Goebelj  attorney,  and  Charles  A.  Flammer,  of 
counsel,  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  from  alleged  negligence  of  defendant's 
servants. 

The  case  was  tried  upon  a  theory  adopted  by  both 
sides,  and,  in  view  of  that,  the  denial  of  the  motion 
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to  dismiss  the  complaint,  or  for  a  direction  to  the 
jury  in  favor  of  defendant,  was  not  erroneous. 

There  were  certain  exceptions  taken  to  the  refusal 
of  the  court  to  charge  certain  requests  made  by  de- 
fendant. I  wish  to  notice  that  it  does  not  appear 
directly  by  the  case  that  the  court  made  the  refusals. 
It  only  appears  by  construction  or  ar^umentatively. 
Assuming  that  there  were  refusals,  the  case  shows 
that  the  exceptions  to  them  were  made  after  the 
jury  had  retired  to  deliberate.  The  appeal  assumes 
that  the  requests  were  made  before  the  jury  had  re- 
tired. If  they  had  not  been,  a  refusal  would  have 
been  justified  on  that  ground.  But  exceptions  to 
refusals,  not  taken  at  the  time  of  the  ruling  of  the 
court,  have  no  validity  as  exceptions,  and  cannot  be  ^V 

heard  upon  the  appeal.  It  is  an  exception  to  the 
charge  as  made,  which  can  be  taken  at  any  time  be- 
fore the  jury  have  rendered  their  verdict.  Section 
995,  Code  Civil  Procedure. 

There  was  one  exception  to  the  charge.  The 
court  had  charged  that  the  jury  might  consider  the 
effect  of  certain  things,  in  assessing  damages  for  the 
loss  of  services,  and  then  proceeded  •*  all  these  ele- 
ments are  to  be  considered  and  the  pain  that  she 
has  undergone,  so  far  as  it  prevented  her  from  being 
of  this  use  to  the  parent,  all  these  things  are  to  be 
considered  in  making  up  your  opinion  as  to  the 
amount  of  damages." 

The  defendant's  counsel  excepted  to  the  charge 
"that  the  pain  that  she  has  suffered  may  be  consid- 
ered with  other  elements  of  the  case."  The  court 
had  riot  charged  that,  but  charged  that  the  jury 
might  consider  the  pain,  so  far  as  it  prevented  the 
child  being  of  use  to  the  plaintiff.  It  is  then  ar- 
gued that  there  was  no  evidence  that  pain  had  di- 
minished the  quantity  or  affected  the  quality  of  the 
services.  If  this  be  deemed  the  objectionable  part  of 
the  charge,  then  the  charge  being  right  in  principle, 
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the  attention  of  the  court  should  have  been  directed 
to  the  particular  thing  which  was  the  ground  of  the 
objection.  It  does  not  appear  to  me  that  the  testi- 
mony would  not  have  permitted  the  jury  to  find  that, 
in  consequence  of  pain,  the  plaintiff  could  not  do  ser- 
vices that  she  had  been  in  the  habit  of  performing, 
so  as  to  entitle  the  plaintiff  to  nominal  damages  at 
least  on  this  account.  But  the  exception  did  not 
refer  to  this  matter  of  the  amount  that  might  be 
found  by  the  jury. 

The  judgment  and  order  should  be  affirmed  with 
costs. 

PREEMiAN,  J.,  concurred. 

Truax,  J.  (concurring). — I  am  of  the  opinion  that 
the  case  does  not  show  that  the  trial  judge  refused 
to  charge  as  requested  by  the  defendant,  or  that  the 
defendant  excepted  in  a  proper  manner  to  any  such 
refusal.  It  was  the  duty  of  the  defendant  to  see  that 
all  exceptions,  upon  which  it.  intended  to  rely,  were 
properly  noted.  It  was  also  the  duty  of  the  defend- 
ant to  present  to  the  appellate  court  a  case  showing 
directly  and  not  inferentially  that  it  had  requested 
the  trial  judge  to  charge  certain  propositions  ;  that 
the  trial  judge  had  refused  to  charge  such  proposi- 
tions, and  that  it,  the  defendant,  had  excepted  to 
such  refusal.     Briggs  v.  Waldron,  83  N.  Y.  586. 

I  concur  in  the  opinion  of  the  chief  judge. 
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WALTER  E.  KILPATRICK,  et  al..  Respondents  v. 
COLUMBIA  BANK,  Appellant. 

Verdlctf  direcUon  i^-^New  Mal^  verdict  againsi  ike  evidence. 

The  plaintiffs  made  out  a  slight  casp.  On  the  close  of  the  testimony  on 
hoth  sides  the  case  was  submitted  to  the  jury  who  found  for  the  plaintiffs  ; 
but  in  view  of  all  the  eyidence  in  the  case,  Held^  that  a  motion  made  by  de- 
fendant, at  the  close  of  the  evidence  on  both  sides,  for  a  direction  of  a  ver- 
diet  in  its  favor,  should  have  been  granted;  and  the  judgment  and  the  order 
denying  a  motion  for  a  new  trial  were  reversed  and  a  new  trial  ordered* 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Tbuax,  J  J. 

Decided  June  28, 1880. 

This  is  an  appeal  from  a  judgment  entered  upon 
a  verdict  in  favor  of  the  plaintiffs  against  the  de- 
fendant, and  from  an  order  denying  the  defendant's 
motion  for  a  new  trial. 

The  action  was  brought  to  recover  from  the  de- 
fendant a  certain  sum  of  money  which  the  plaintifis 
claimed  the  defendant  had  received  to  the  use  of 
plaintifis. 

The  answer,  besides  containing  a  general  denial, 
alleged  that  the  money  mentioned  in  the  complaint 
was  paid  by  the  plaintiffs  to  the  defendant  as  the 
purchase  price  of  certain  notes  made  by  one  Myers, 
which  notes  were  then  held  by  the  defendant. 

The  facts  suflSciently  appear  in  the  opinion. 

Adolph  L.  Sanger^  attorney  and  of  counsel,  for  ap- 
pellant. 

Kelly  &  MacRae,  attorneys,  and  Wm.  F.  MacRae, 
of  counsel,  for  respondents. 
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By  the  Coxtbt. — Sedgwick,  Ch,  J. — In  this  case,  I 
think  the  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  evidence,  the  defendant 
having  at  the  trial  claimed  that  the  court  should 
diregt  a  verdict,  because  the  preponderance  of  evi- 
dence was  with  the  defendant,  should  have  been 
granted.  The  plaintiflfe  made  out  a  slight  case.  Many 
probabilities,  intrinsic  in  the  circumstances,  were 
in  favor  of  defendant.  The  defendant's  witnesses 
gave  substantial  testimony  in  contradiction  of  plaint- 
iffs. In  rebuttal  the  plaintiffs  called  as  a  witness,  a 
person  for  whose  credibility  they  vouched  by  put- 
ting him  imder  oath.  That  witness's  testimony  told 
for  the  defendant  and  against  the  plaintiffs,  so  clearly 
and  in  such  substantial  respects,  that  to  me  it  ap- 
pears certain  that  the  preponderance  of  evidence 
was  with  the  defendant.  The  motion  should  have 
been  granted. 

I  think,  also,  that  the  verdict  should  have  been 
directed  for  defendant,  as  requested  on  the  trial. 

Judgment  and  order  appealed  from  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event. 

Fbeebman  and  Teuax,  JJ.,  concurred. 


WILLIAM    BROOKS,  Appellant,   v.    SUSAN    A. 

LUDIN,  Respondent. 

New  trial  in  riegligence  case,  toAen  not  granted  on  ground  of  inaufflcienq/  qf 
verdicL— Physician*  s  WW,  vohenjurj/  not  bound  to  find  for  its  face. 

The  jury  rendered  a  verdict  for  plaintiff  of  $30,  damages  for  injuries  received 
by  him  through  the  defendant's  negligence.  There  was  evidence  of  inci- 
dents and  appearances  tending  to  show  that  the  injuries  were  slight  and 
trivial,  and  that  their  nature  and  extent  had  been  exaggerated  by  plaintiff 
in  his  testimony.  Beldj  that  it  was  the  province  of  the  jurj-  to  determine 
on  the  evidence  as  to  the  nature,  character  and  extent  of  the  injury,  and 
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to  measure  their  Terdlct  aooording  to  their  finding  thereon ;  and  that  tfae 
court  could  not  $ax  that  the  finding  of  the  Jury  thereon  called  for  a  ImTgeT 
verdict  than  that  which  they  rendered. 
On  the  trial  it  appeared  that  the  physician  who  attended  the  plaintiff  ren- 
dered him  a  bill  for  $  160  for  about  twenty  attendances,  and  that  the  bill 
had  not  beon  paid.  Tliere  was  no  testimony  that  the  charge  was  reason- 
able or  customary.  Held,  under  this  state  of  the  evidence,  that  the  Jury 
were  not  bound  to  find  a  verdict  for  the  face  of  the  bill. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Tbuax,  J  J. 

Decided  June  28, 1889. 

Appeal  by  plaintiff  from  judgment  entered  on  ver- 
dict in  his  favor,  and  from  order  denying  a  motion 
for  a  new  trial,  on  the  ground  that  the  damages 
given  by  the  verdict  were  suflScient.  Section  99, 
Code  Civil  Procedure. 

The  facts  suflSciently  appear  in  the  opinion  and 
head  notes. 

A.  Oldrin  Salter,  attorney,  and  Alexander  Thain,  of 
counsel,  for  appellant. 

Deyo,  Duer,  &  Bauerdorf.  attorneys,  and  Robert  E. 
Deyo,  of  counsel,  for  respondent. 

By  the  Coubt. — Sedgwick,  Ch.  J. — There  was  no 
exception  taken  at  the  trial  which  entitled  the  ap- 
pellant to  a  reversal  of  the  judgment. 

The  opinion  of  the  learned  judge,  denying  the  new 
trial  for  the  insuflSciency  of  the  verdict,  was  plainly 
correct.  Besides  the  right  of  the  jury  to  determine 
that  the  extent  of  the  plaintiff's  injuries  and  their 
effects  had  been  exaggerated  by  him  in  his  testi- 
mony, and  to  duly  weigh  the  testimony  of  the 
plaintiff's  physician  on  the  same  points,  there  was 
testimony  on  the  side  of  the  defendant  as  to  inci- 
dents and  appearances,  that,  if  believed,  would  re- 
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qnire  the  jury  to  consider  that  the  plaintiff's  testi- 
mony was  not  accurate. 

The  learned  counsel  thinks  that,  at  least,  the 
verdict  should  have  been  as  large  as  the  medical 
expenses  of  the  plaintiff  as  sworn  to  by  himself  and 
by  his  physician.  The  jury,  however,  was  not 
bound  to  find  for  the  face  of  the  bill  rendered.  The 
case  was  not  serious  and  the  treatment  was  simple. 
Eight  dollars  a  visit  was  charged.  But  the  physi- 
cian, and  no  other  witness,  testified  that  the  charge 
was  reasonable  or  customary.  The  bill  had  not 
been  paid  by  plaintiff. 

The  jury  were  bound  to  give  only  such  damages 
as  were  proved. 

Judgment  and  the  order  appealed  from  affirmed, 
with  costs. 

Freedman  and  Tbtjax,  JJ.,  concurred. 


WILLIAM  STANLEY,  et  al..  Respondents,  v.  WIL- 
LIAM PICKJIARDT,  et  al..  Appellants. 

Trialj  €<mduct  cf» — Qtie^ttons  properly  ruled  out — Transcuytions  between 
drfendanU  and  third  parties,  when  admisaible  on  hehajf  of  pUUrdiff, 

Questions  of  tbe  following  character:  *'What  was  the  agreement?'' 
"What  was  the  understanding?"  '*For  what  purpose  was  a  check 
given  ?  "  are  properly  ruled  ouL 

In  an  action  brought  to  recover  compensation  for  legal  services  rendered  in 
an  action,  defendants  claimed  that  thej  were  not  to  pay  therefor,  but  that 
one  Webster  was  to,  and  in  suxyportof  this  claim  one  of  the  defendants  on 
direct  examination  testified,  among  other  things,  that  he  told  Mr.  Clark, 
one  of  the  plaintifiPs,  that  the  defendants  had  an  arrangement  with  Web- 
ster; that  Webster  had  to  see  to  the  action  as  far  as  he  was  concerned, 
and  had  to  pay  all  the  expenses^  except  those  of  Mr.  Smith,  who  was  to  be 
their  personal  counsel  in  the  matter,  which  the  defendants  were  to  pay. 
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ffeldf  that,  on  cross-examination,  interrogatories  to  the  witness  as  to  pay- 
ments by  defendants  of  divers  expenses  connected  with  the  action,  otlier 
than  those  of  Smith,  were  properly  allowed. 

Before  Sedgwick,  Ch.  J.,  Feeedmak  and  Tbuax,  J  J. 

Decided  June  38, 1889. 

Appeal  by  defendants  from  judgment  entered  on 
report  of  referee. 

The  facts  sufficiently  appear  in  the  opinion  and 
the  head  notes. 

C.  Bainhridge  Smith,  attorney  and  of  counsel,  for 
appellants. 

Stanley,  Clarke  db  Smith,  attorneys,  and  Edwin  B. 
Smith,  of  counsel,  for  respondents. 

Per  Curiam. — The  main  objection  to  the  judg- 
ment, as  urged,  is  that  it  is  not  supported  by  the 
evidence.  There  was  explicit  testimony,  which,  if 
the  referee  believed  it,  required  him  to  find  for  the 
plaintiffs.  In  support  of  this  were  facts  and  infer- 
ences which  corroborated  that  testimony.  Against 
it  was  other  testimony,  directly  and  inferentially 
contradictory.  A  review  of  the  case  does  not  pro- 
duce a  result  different  from  that  reached  by  the 
referee. 

There  was  a  class  of  exceptions  which  were  not 
valid,  because  the  rulings  to  which  they  were  made 
were  that  witnesses  cannot  testify  to  matters  of  opin- 
ion or  inference  or  law,  such  as,  what  was  the  agree- 
ment or  understanding,  instead  of  what  was  said 
and  done  between  the  parties,  or  the  purpose  for 
which  the  check  was  given,  instead  of  the  particu- 
lars of  the  transaction. 

Another  class  of  exceptions  comprise  cases  where 
the  referee  allowed  questions  to  be  put  to  one  of  the 
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defendants  as  a  witness,  calling  for  the  fact  of  his 
paying  other  claims  like  the  one  in  action.  These 
questions  were  put  on  the  cross-examination.  On 
the  direct  examination  the  witness  had  given  testi- 
mony, that  he  had  said  to  one  of  the  plaintiflFs  that 
the  defendants  had  a  contract  with  one  Webster; 
that  the  latter  should  pay  all  expenses  in  a  certain 
suit,  and  this  might  have  been  used  not  only  to  con- 
tradict witnesses  for  plaintiffs,  but  also  to  show  that 
defendants  had  no  motive  or  interest  to  make  the  con- 
tract in  action  which  related  to  the  expenses.  On 
cross-examination  the  plaintiffs  had  a  right  to  neu- 
tralize or  modify  this  by  showing,  if  possible,  that 
all  other  expenses  had  been  paid  by  the  defendants. 
And  this  right  of  plaintiffs  was  connected  with  their 
competent  attempt,  to  show,  by  the  same  questions, 
that  the  contract  with  Webster  concerned  other  sub- 
ject-matter than  that  of  the  contract  in  this  action. 
No  exception  in  the  case  should  be  sustained. 

Judgment  aflSrmed  with  costs. 


THE  COLUMBIA  BANK,  Appellant,  v.  THE  GOS- 
PEL  TABERNACLE  CHURCH,  Respondent. 

Banking. — Qverdrcft,  token  cause  cf  acUon  <u  for,  does  not  arise, — Opening 
an  account  by  a  treasurer  of  a  corporation  in  his  own  name^  with  the  addi- 
Hon  "  as  Treasurer,^^  effect  of. — Ratification,  powers  qf  trustees  and  officers 
acting  as  itidividuals  in  respect  thereof. 

Where  a  bank  discounts  for  one  of  its  depositors  a  note  of  a  third  party  en- 
dorsed by  such  depositor,  and  credits  him  with  the  amount  of  the  note,  less 
the  discount,  in  his  account  with  the  banlc,  and  the  depositor  checlcs  out 
the  entire  sum  so  placed  to  his  credit,  and  thereafter  tlie  note,  which  was 
discounted,  was  not  paid  at  its  maturity,  and  was  protested  for  non-pay- 
ment, an  action  will  not  lie  against  the  depositor  in  favor  of  the  bank  for 
the  amount  so  credited,  based  on  the  theory  that  by  reason  of  sucli  facts 
there  was  an  over-draft  by  the  depositor  to  the  extent  of  the  amount  so 
deposited. 
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An  account  opened  with  a  bank  by  a  treasurer  of  a  corporation  in  his  indi- 
vidual name,  with  the  addition  ^*  as  Treasurer,"  there  being  no  proof  that 
such  designation  was  with  the  knowledge  of  the  corporation,  or  by  ito 
direction,  or  that  it  had  been  ratified,  is  the  individual  account  of  the  per- 
son who  opened  it,  and  not  the  account  of  the  corporation;  and  the  fact 
that  creditors  of  the  corporation  were  paid  by  the  checks  of  the  person  who 
opened  the  account  signing  them  *' as  Treasurer**  will  not  make  the  ac- 
count that  of  the  corporation. 

Neither  one  nor  several  of  tlie  trustees  or  officers  of  a  corporation  can,  as 
individuals,  ratify  an  act  done  without  corporate  authority. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Tbuax,  JJ. 

Decided  June  28, 1889. 

Appeal  by  plaintiff  from  judgment  entered  on  re- 
port of  referee. 

The  facts  sufficiently  appear  in  the  opinion. 

Holmes  &  Adams,  attorneys,  and  George  H.  Adams, 
of  counsel  for  appellant. 

Edward  S.  Clinch,  attorney,  and  of  counsel  for  re- 
spondent. 

By  the  Coubt. — Sedgwick,  Ch.  J. — The  complaint 
averred  that  the  plaintiff  was  a  corporation  of  this 
state  engaged  in  the  business  of  banking  ;  that  the 
defendant  was  a  religious  corporation  of  this  state ; 
that  between  May  1,  1885,  and  about  the  month  of 
March,  1887,  the  defendant  was  a  depositor  with  the 
plaintiff,  and  as  such  kept  an  account  with  plaintiff, 
in  which  deposits  of  defendant  were  entered  and 
credits  given  for  the  proceeds  of  the  discounting  of 
drafts  procured  from  plaintiff  by  defendant  and 
against  which  checks  were  drawn  ;  that  the  business 
was  so  done,  that  on  or  about  March  31,  1887,  the 
defendant  had  drawn  or  been  paid  by  plaintiff,  the 
sum  of  $3,428.25,  over  and  above  all  deposits  made 


COLUMBIA  BANK  v.  GOSPEL  TABERNACLE  CHURCH.     JSJ 
Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 

by,  or  money  received  from,  defendant ;  and  on  said 
day  last  mentioned,  there  was,  by  reason  of  the 
premises,  due  and  owing  the  plaintiff  by  the  de- 
fendant, the  said  sum  of  $3,428.25. 

That  on  or  about  November  1,  1886,  the  plaintiff 
received  from  defendant  a  certain  promissory  note, 
dated  November  1,  1886,  made  by  the  Tribune  & 
Farmer  Co.,  Limited,  to  the  order  of  E.  Duncan 
Sniffen,  for  the  sum  of  $3,500  at  four  months  from 
its  date  ;  that  said  note,  when  so  received  by  plaint- 
iff, was  duly  endorsed  by  the  said  payee  thereof, 
and  by  defendant,  and  was  received  by  plaintiff  as 
collateral  security  for  credits,  loans  and  advances, 
or  some  of  them,  made  as  aforesaid  to  defendant ; 
that  plaintiff  held  such  note  until  its  maturity,  when 
it  was  duly  presented  for  payment  and  payment 
demanded,  but  no  part  of  the  same  was  paid,  of  all 
of  which  defendant  was  duly  notified. 

The  answer  put  in  issue  the  material  allegations 
of  the  complaint. 

The  testimony  showed  that  E.  Duncan  Sniffen, 
was,  at  the  times  in  question,  the  treasurer  of  the 
trustees  of  the  defendant.  The  defendant  was  a 
religious  corporation.  Sniffen,  as  treasurer,  was  en- 
trusted and  entitled  to  the  custody  of  the  moneys 
and  funds  of  the  defendant.  In  May,  1885,  he  re- 
quested plaintiff  to  be  allowed  to  open  a  deposit 
account  as  such  treasurer,  and  he  then  represented 
that  he  was  such  treasurer  '•  and  that  the  account 
was  and  would  be  that  of  defendant."  At  the  time 
another  trustee  of  defendant  was  present.  Thence- 
forward deposits  were  made  and  checks  drawn  in 
the  usual  manner.  The  most  of  the  checks  were  to 
persons  to  whom  the  defendant  was  indebted  for 
rent,  for  music,  printing,  repairs,  heating  and  light- 
ing the  church  building,  pastor's  salary  and  the  pur- 
chase price  of  the  church  land  and  building.  Six  of 
these  persons  were  acting  trustees  of  the  defendant. 
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While  the  account  was  running,  two  notes  of  third 
parties,  one  of  them  payable  to  and  endorsed  by  the 
pastor  of  the  church,  and  who  was  a  trustee,  was 
discounted  by  the  bank  at  the  request  of  E.  Duncan 
Sniflfen,  as  treasurer,  and  the  proceeds  credited  to  the 
defendant.  The  referee  found  that  these  notes  were 
made  for  the  benefit  of  the  defendant,  and  that  their 
proceeds  went  to  its  uae  and  benefit.  They  were 
paid  at  maturity. 

About  November  1,  1886,  Sniffen  presented  for 
discount  the  note  mentioned  in  the  complaint.  The 
plaintiff  discounted  it  and  Sniffen  endorsed  it  as 
treasurer,  and  thereupon  the  proceeds  were  credited 
to  the  account  of  E.  Duncan  Sniffen,  treasurer. 

Before  this  note  fell  due,  the  account  had  been 
drawn  upon,  so  that  there  was  a  remaining  credit 
of  $128.34. 

I  here  observe  upon  these  facts,  that  the  so-called 
discount  was  a  purchase  of  the  note  by  the  bank, 
from  E.  Duncan  Sniffen,  Treasurer,  and  that  the  pur- 
chase price  became  absolutely  and  unconditionally 
the  money  of  the  seller,  and  that  no  cause  of  action 
can  be  founded  upon  the  drawing  out  of  the  money 
or  its  appropriation  by  the  seller.  So  that  if  it  be 
assumed  that  the  defendant  was  the  real  and  prin- 
cipal party,  yet  its  obligation  would  be  solely  upon 
its  being  an  endorser  of  the  note.  The  action  was 
not,  and  on  the  trial  was  not  assumed  to  be,  against 
the  defendant  as  endorser. 

Afterwards,  a  small  check  on  the  account  was 
paid,  leaving  a  balance  of  $51.51.  Before  this 
Sniffen  had  ceased  to  be  treasurer,  and  David  Greer, 
as  trustee,  became  treasurer.  He  drew  a  check,  as 
treasurer,  for  the  balance,  which  was  paid  by  the 
plaintiff. 

Afterwards  the  note  of  $3,500,  at  its  maturity,  was 
presented  for  payment  but  remains  unpaid.  The 
plaintiff  produced  the  note  before  the  referee,  and 
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offered  to  deliver  it  to  the  defendant,  upon  pay- 
ment by  the  defendant  of  the  present  claim. 

I  have  said  that,  in  my  opinion,  the  only  action 
the  plaintiff  could  have  would  be  upon  the  endorse- 
ment. If  the  note  was  sold,  without  the  endorse- 
ment of  the  seller,  the  buyer  would  have  no  recourse 
to  the  seller,  in  a  case  like  the  present. 

The  learned  counsel  for  the  plaintiff  argues  that 
there  is  liability  because  the  account  in  the  name 
of  E.  Dulican  Sniffen  was,  as  he  argues,  the  account 
of  the  defendant.  I  do  not  think  the  position  to 
be  correct.  Sniffen  was  treasurer  and  entitled  to 
custody  of  the  defendant's  funds  and  entitled  for  his 
and  its  protection  to  deposit  those  funds  in  a  bank. 
He  had  the  right,  with  which  it  could  not  interfere, 
to  identify  those  funds  by  any  title  he  might  as- 
sume, which  was  appropriate.  If  the  title  '*  Treas- 
urer "  had  a  specific  indication,  it  was  that  he  acted 
not  as  the  corporation  who  appointed  him,  but  as 
an  individual  who  was  an  officer. 

But  of  this  designation  of  the  account,  there  was 
no  proof  that  it  was  made  by  the  corporate  knowl- 
edge or  direction  of  the  defendant.  There  was  no 
prior  authority,  and  ratification  to  exist  must  be 
made  by  the  same  being  who  had  capacity  to  give 
prior  authority.  If  one  or  several  trustees  or  officers 
of  a  corporation,  cannot  without  corporate  author- 
ity do  an  act  or  bestow  authority  to  act  for  the 
corporation  so  that  the  corporation  will  be  bound. 
People's  Bank  v.  St.  Anthony's  R.  C.  C,  109  N.  Y. 
502,  they  cannot  as  individuals  ratify  an  unauthor- 
ized act. 

Nor  does  the  fact  that  the  creditors  of  the  de- 
fendant were  paid  by  checks  of  Sniffen,  as  treasurer, 
upon  this  account,  make  it  the  account  of  the  de- 
fendant. The  inference  from  such  transaction  would 
be  that  the  defendant  assented  to  Sniffen  paying 
out  of  his  account,  money  for  defendant,  because 
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it  was  his  duty  to  pay  out  money  on  the  request  of 
the  defendant  to  the  extent  that  moneys  of  the  de- 
fendant had  been  deposited  in  the  bank  to  that  ac- 
count, and  though  equitably  to  the  extent  of  such 
moneys,  the  deposit  might  be  made  a  fund,  belong- 
ing to  the  defendant,  that  did  not  destroy  the  legal 
relations  between  the  bank  and  the  depositor,  so 
long  as  the  equitable  right  was  not  asserted.  This 
equitable  right  would  not  allow  the  defendant  to 
draw  checks  upon  the  account  which  the  plaintiff 
would  be  bound  to  pay. 

I  am  of  opinion  that  the  judgment  should  be 
^affirmed  with  costs. 

Fbeedman  and  Tbuax,  JJ.,  concurred. 


GEORGE  T.  NEWHALL,  Appellant,  v.  WILLIAM 
H.  APPLETON,  ET  AL.,  Respondents. 

Costs,  security  for  additional  toAen  cannot  be  required, — Deposit,  withdrawal 
off  ^ecU — Orders  when  deemed  made  under  %  3276. — FUing  an  tmdertaking 
under  an  order  for  an  additional  security,  effect  qf  on  power  qf  court. 

Where,  nnder  an  order  for  security  for  costs  made  tinder  §  8272  of  the  Code 
of  Civil  Procedure,  the  plaintiff  makes  a  deposit  in  lieu  of  filing  an  under- 
taking, the  court  has  no  power  to  order  additional  security  under  §  3276. 
The  facts  that  the  defendant  had,  under  an  order  of  the  court,  withdrawn 
from  the  clerk  the  deposit,  and  afterwards  under  a  permissive  order  re- 
placed it,  and  that  thereafter  the  plaintiff  in  an  action  brought  by  him  against 
the  defendant  to  recover  the  amount  so  withdrawn  by  him  recoyered  judg- 
ment therefor,  which  judgment  the  defendants  had  satisfied,  do  not  vest 
in  the  court  any  power  to  make  an  order  under  §  8276. 

Where  an  order  for  security  for  costs  has  been  made  nnder  §  8272,  and 
has  been  complied  with,  all  subsequent  orders  for  security  for  costs  made 
while  it  remains  complied  with  are  to  be  regarded  as  made  under  §  8276, 
unless  it  is  therein  otherwise  expressly  stated.  The  fact  that  a  plaintiff 
who  has  complied  with  the  first  order  for  security  for  costs  made  under' 
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§  8272,  by  making  a  deposit  complies  with  subsequent  orders  (the  first 
remaining  complied  with),  requiring  security  for  costs  by  filing  an  undertake 
ing,  does  not  emi>ower  the  court  to  make  another  subsequent  order  requir- 
ing security  for  costs. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

I>ecided  June  2d,  1889. 

Appeal  by  plaintiff  from  an  order  requiring  him 
to  give  an  additional  undertaking  as  security  for 
costs. 


Note.— It  will  be  seen  from  the  statement  of  the  case,  that  the  amounts,  de- 
posited by  plaintiff  under  the  first  and  second  orders,  were  paid  to  the  defend- 
ants by  the  clerk,  pursuant  to  the  order  of  the  court.  It  is  not  perceived 
bow  this  alone  can  affect  the  status  obtained  by  plaintiff,  by  making  the 
deposit  under  the  first  order ;  the  effect  of  the  payment  to  defendants  was 
simply  that  they  lield  the  deposit  instead  of  the  clerk;  the  undertaking  given 
under  the  order  of  June  18, 1886,  while  this  was  the  situation  of  things,  could 
only  be  regarded  as  given  under  an  order  for  additional  security,  and,  conse- 
quently the  giving  of  it  would  not,  under  the  decision,  empower  the  court  to 
make  the  order  appealed  from .  The  question  as  to  what  would  have  been  the 
effect  if  the  order  of  June  18,  1886,  had  been  made,  and  the  undertaking 
given  thereunder  had  been  given,  allowed  and  filed  after  and  not  before  the 
recovery  of  the  city  court  judgment  and  its  payment,  did  not  arise  on 
the  appeal.  It  may  be  that  in  such  event  the  order  for  security  would  have 
been  regarded  as  an  original  order  under  §  8272,  as  the  effect  of  such  judg- 
ment and  payment  was  to  wipe  out  the  first  order  and  the  deposit  thereunder 
and  leave  defendants  without  any  security,  and  this  was  the  result  of  plaint- 
iff's action.  There  was  nothing,  therefore,  to  add  any  security  to,  and  con- 
sequently an  order  simply  requiring  security  to  be  given,  without  expressly 
declaring  it  to  be  "  furtlier  "  or  "  additional,"  miglit  well  be  regarded  as  re- 
quiring original  security  under  §  8272.— The  order  appealed  from  cannot  be 
so  regarded,  for  it  expressly  states  that  the  undertaking  required  by  it  is  to 
be  given  as  additional  security ;  it  was,  therefore,  evidently  made  under  §  3276, 
and  on  the  assumption  that  some  security  already  existed.  It  may  further  be 
su^ested  as  to  whether,  after  the  city  court  judgment  and  its  payment, 
defendants  might  not  have  either  expressly  moved  under  §  8272  for  security 
for  costs,  on  the  ground  that  by  the  act  of  plaintiff  there  was  no  security 
then  existing,  an^  had  their  motion  granted,  or  moved  the  court  for  an  order 
to  compel  the  plaintiff  to  comply  with  the  first  order  by  either  giving  an  un- 
dertaking or  making  a  deposit. 

The  obtaining  by  defendants  of  the  moneys  deposited  by  plaintiff,  does  not 
appear  to  affect  any  of  the  questions  determined  in  the  opinion,  as  above 
suggested. — Bepcfrters, 
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The  plaintiff  in  this  action  being  a  non-resident, 
an  order  was  made  on  July  24,  1878,  requiring  him 
to  file  security  for  costs.  In  compliance  with  this 
order  he  deposits  with  the  clerk  of  this  court  $250 
in  lieu  of  an  undertaking.  Issues  were  joined  in 
the  action  which  were  first  tried  before  a  jury. 
The  trial  resulted  in  a  verdict  for  plaintiff.  A  new 
trial  was  ordered  by  the  general  term,  with  costs 
to  abide  the  event.  The  cause  was  then  referred 
to  a  referee  to  hear  and  determine  the  issues.  At 
this  stage  of  the  case  defendants  made  a  motion 
that  plaintiff  file  additional  security  for  costs,  on 
which  motion  an  order  was  made,  dated  January 
26,  1881,  requiring  plaintiff  either  to  pay  into  court 
$250  in  addition  to  the  sum  already  paid,  or  file  an 
undertaking  in  that  amount.  Pursuant  to  t»his  order 
plaintiff  paid  into  court  an  additional  sum  of  $250. 
Afterwards  the  referee  reported  in  favor  of  defend- 
ants, and  judgment  was  rendered  therein  against 
the  plaintiff  for  $1,105.90,  costs  and  disbursements. 
Thereafter,  on  defendants'  motion,  plaintiff  oppos- 
ing, an  order  dated  December,  1881,  was  made,  di- 
recting the  clerk  of  the  court  to  pay  over  to  defend- 
ants the  said  two  sums  of  $250  each,  to  be  applied 
on  said  judgment  for  costs,  and  also  ordering  the 
plaintiff  to  pay  into  court  the  further  sum  of 
$250  to  be  applied  to  the  payment  of  costs,  if  any. 
awarded  against  him,  or  to  file  an  undertaking  in 
that  amount.  Under  this  order  the  clerk  of  the 
court  paid  over  to  the  defendants  the  said  two 
sums  of  $250,  and  plaintiff  filed  an  undertaking, 
executed  by  one  Kearney,  for  the  payment  to  the  de- 
fendants of  all  costs  which  might  be  awarded  against 
plaintiff,  not  exceeding  $250,  which  undertaking  was 
approved  on  justification. 

Thereafter  plaintiff  appealed  from  said  judgment 
to  the  general  term  of  this  court,  which  affirmed 
the  judgment  below  with  costs,  and  judgment  of 
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afl&rmance   with  $113   costs  was  entered    against 
plaintiff  June  6,  1883, 

After  the  entry  of  this  judgment  Kearney  paid 
the  $113  to  defendants,  and  plaintiff  afterwards  re- 
imbursed him. 

Thereafter  plaintiff  appealed  to  the  court  of  ap- 
peals, and  that  court  reversed  the  two  judgments  en- 
tered against  the  plaintiff,  and  ordered  a  new  trial 
with  costs  to  abide  the  event.  The  cause  was  then 
again  referred  to  a  referee  to  hear  and  determine, 
who  reported  in  favor  of  the  plaintiff,  and  judgment 
was  entered  June  24,  1886,  on  his  report  against 
defendants  for  $4,185.62  damages  and  costs.  De- 
fendants appealed  to  the  general  term  of  this  court. 
At  this  stage,  and  on  Aug.  2,  1886,  defendants 
served  a  notice  of  motion,  bearing  date  that  day, 
for  an  order  granting  them  leave  to  retain  in  their 
possession  the  said  two  sums  of  $250,  and  the  said 
sum  of  $113,  until  the  final  termination  of  the  ac- 
tion, or,  in  default  thereof,  that  defendants  be  re- 
quired to  pay  said  sums  to  the  clerk  of  the  court, 
to  be  retained  by  him  until  the  final  termination  of 
the  action,  as  security  for  costs  on  the  part  of  the 
plaintiff  as  a  non-resident.  On  July  10,  1886, 
plaintiff  filed  an  undertaking,  executed  by  .one 
McCormick  and  one  Johnson,  for  the  payment  of  all 
costs  which  might  be  awarded  to  the  defendants, 
not  exceeding  $500.  The  undertaking  did  not  show  ' 
that  it  was  given  pursuant  to  an  order,  nor  did  it 
have  any  allowance  endorsed  thereon.  It  is  stated 
in  an  aflSdavit  that  it  was  given  under  an  order  en- 
tered June  18,  1886,  directing  security  for  $500. 
The  precise  terms  of  the  order,  however,  do  not 
appear. 

On  the  24th  day  of  August,  1886,  the  plaintiff  as- 
signed to  W.  W.  Badger  the  said  $613,  and  all  his 
right,  title  and  interest  therein  and  thereto,  and  to 
any  and  to  all  claims  and  causes .  of  action  arising 
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therefrom  against  the  defendants.  On  the  25th  day 
of  August,  1886,  Badger  commenced  an  action  in 
the  city  court  of  New  York  against  these  defend- 
ants to  recover  said  $613,  and  interest.  Subse- 
quent to  said  25th  of  August,  the  motion,  initiated  by 
the  notice  of  August  2,  1886,  came  on  to  be  heard 
August  26,  1886,  upon  affidavits  setting  forth  the 
above  matters,  and  resulted — ^plaintiff  being  heard 
in  opposition,  in  an  order  bearing  date  September 
4,  1886,  whereby  it  was  ordered  "that  the  defend- 
ants are  hereby  granted  leave  to  pay  the  said  sum  of 
$500  (being  the  aggregate  of  said  two  sums  of 
$250,)  and  $113,  to  the  clerk  of  this  court,  to  be  re- 
tained by  him  until  the  determination  of  this  action 
as  security  for  the  costs  on  part  of  the  plaintiff  as  a 
non-resident,  and  that,  when  so  paid,  the  clerk  of 
this  court  shall  retain  said  sums  accordingly." 

On  the  25th  of  September,  1886,  defendants,  pur- 
suant to  the  leave  granted  by  the  order  of  September 
4,  1886,  deposited  with  the  clerk  of  this  court  said 
two  sums  of  $500  and  $113.  On  the  30th  of  Sep- 
tember defendants  answered  the  complaint  in  the 
city  court  action,  and  the  issues  joined  thereby  were 
tried  before  the  court  without  a  jury  on  the  8th  day 
of  October,  1886,  when  the  above  matters  were  all 
proved.  The  trial  resulted  in  a  decision  in  favor  of 
Badger,  the  plaintiff,  upon  which  decision  judgment 
was,  entered  against  the  defendants  for  $779.19 
with  $121.05  costs,  amounting  together  to  $900.24. 

The  judge  before  whom  the  city  court  action  was 
tried,  delivered  the  following  opinion  (after  reciting 
the  facts): 

"  The  defendants'  counsel  truly  says  that  the  main 
question  in  this  case  is  one  of  title,  and  contends 
that  the  plaintiff's  assignor  had  no  title  to  the 
moneys  in  question,  and  therefore  could  not  assign 
anything  to  plaintiff.  If  this  be  true  it  is  an  end  to 
plaintiffs  case. 
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"  It  will  be  conceded  that  the  plaintiflTs  assignor 
originally  owned  the  five  hundred  dollars,  and 
having  reimbursed  the  surety  to  the  undertaking, 
he  also  owned  the  one  hundred  and  thirteen  dollars 
when  the  money  was  deposited  in  the  Superior 
Court.  PlaintiflTs  assignor  still  owned  the  money, 
subject  to  his  title  being  divested  upon  a  recovery 
of  judgment  by  defendant  against  him  for  costs, 
upon  which  the  court  could  make  an  order  divest- 
ing said  plaintiff  of  his  title,  and  ordering  the  money 
to  be  paid  over  to  defendants.  The  defendants  did 
recover  a  judgment,  and  the  money  so  deposited 
was  duly  paid  over  to  defendants  ;  and  the  title 
thereto  became  vested  in  them  by  virtue  of  an  order 
of  the  court.  This  title  was  absolute  so  long  as  the 
judgment  stood ;  but  when  the  same  was  reversed 
and  annulled  by  the  court  of  appeals,  the  title  to  the 
moneys  again  became  vested  in  plaintiflTs  assignor, 
subject  only  to  the  payment  of  costs,  in  case  de- 
fendants again  recovered  judgment ;  but  the  plaint- 
iflTs  assignor  having  succeeded  on  the  new  trial,  no 
costs  could  be  awarded  against  him,  and  his  title  to 
said  money  became  absolute,  and  the  same  could 
not  be  held  as  security  for  costs,  as  there  could  be 
no  costs,  the  plaintiff  in  that  action  having  suc- 
ceeded. 

"  The  Code  provides  that  a  non-resident  plaintiff 
must  give  security  for  costs,  if  he  seeks  the  benefit 
of  beginning  and  carrying  on  a  litigation  in  our 
courts.  This  is  a  very  proper,  and  perhaps  neces- 
sary, protection  to  parties  compelled  to  defend 
actions  brought  by  non-  residents ;  but  when  such 
non-resident  plaintiff  has  succeeded,  and  a  judg- 
ment including  costs,  has  been  awarded  to  him, 
and  it  has  been  determined  that  he  is  not  liable  for 
costs,  there  is  certainly  no  reason  for  his  giving 
security. 

"The  judgment  of  the  Superior  Court  being  in 
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favor  of  plaintiff's  assignor,  it  must  be  assumed  that 
it  is  correct.  It  cannot  for  a  moment  be  considered 
that  it  is  going  to  be  reversed  on  appeal ;  and,  this 
being  the  case,  the  plaintiff's  assignor  cannot  be  liable 
for  any  costs. 

•*  The  Code  requires  a  non-resident  to  give  secur- 
ity for  costs  for  litigating  disputed  claims,  in  our 
courts,  but  when  the  claim  is  ripened  into  a  judg- 
ment in  his  favor,  it  does  not  require  him  to  give 
security  for  the  privilege  of  resisting  an  appeal 
from  the  judgment  and  endeavoring  to  sustain  and 
confirm  the  action  of  the  court.  To  take  any  other 
view  would  be  tantamount  to  assuming  that  the 
judgment  of  the  court  was  wrong. 

•'  It  appears  to  me  that  a  fair  test  in  this  case 
would  be  to  suppose  that  no  security  had  previously 
been  given  by  plaintiff's  assignor,  and  defendants  had 
only  now  discovered  that  he  was  a  non-resident. 
Would  the  court  order  him  to  give  security  for  costs 
after  he  had  recovered  a  judgment?  Clearly  not, 
and,  therefore,  there  is  no  reason  for  keeping  his 
money. 

"The  defendants,  when  they  succeeded  in  the 
Superior  Court,  had  the  right  to  assume,  and  did 
assume,  that  its  judgment  was  right,  and  they  ob- 
tained the  money  deposited  as  security,  but  if  they 
had  awaited  the  appeal  to  the  court  of  appeals,  and 
not  taken  the  deposit,  the  title  of  plaintiff  upon  the 
reversal  of  the  judgment  would  have  been  complete, 
and  the  fact  of  their  having  withdrawn  the  money 
cannot  alter  the  title. 

'*  The  defendants  having  seen  fit  to  withdraw  the 
money  deposited,  and  to  compel  payment  on  the 
undertaking,  without  awaiting  the  decision  of  the 
court  of  appeals,  and  having  had  the  use  of  it,  I 
see  no  reason  why  they  should  not  be  charged  with 
interest  from  the  time  they  received  it. 

*•  If  the  defendants  succeed  upon  their  appeal  in 
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the  Superior  Court  action,  they  will  then  be  in  a 
position  to  require  security  for  costs  before  the 
plaintiff  can  be  allowed  to  try  his  case  again  or  pros- 
ecute a  further  appeal. 

•*  The  order  of  the  Superior  Court,  granting  de- 
fendants leave  to  deposit  the  money  in  that  court, 
uvas  made  upon  their  application,  which  was  resisted 
by  the  plaintiff,  and  was  not  mandatory  upon  them, 
and  does  not  and  could  not  relieve  them  from  any 
liability  already  incurred  ;  and  such  order  was  not 
made  until  after  the  assignment  of  the  claim  to 
plaintiff  and  until  after  this  action  had  been  begun. 

"It  follows  that  plaintiff  is  entitled  to  judgment 
for  the  sum  of  $613,  with  interest." 

An  appeal  was  taken  from  the  City  Court  judg- 
ment to  the  general  term  of  the  Common  Pleas 
where  it  was  aflSrmed  (Badger  v.  Appleton  et  al.,  6 
N.   Y.  State  Reporter,  288). 

An  appeal  was  taken  to  the  court  of  appeals 
which  was  dismissed  by  that  court.    110  N.  Y.  652. 

Subsequent  to  August  2,  1886,  (the  precise  date 
does  not  appear),  the  above-mentioned  appeal  taken 
to  the  general  term  of  this  court  by  the  defendants 
from  the  judgment  entered  against  them  was  argued, 
and  the  general  term  aflSrmed  the  judgment.  There- 
upon defendants  appealed  to  the  court  of  appeals 
where  the  judgment  was  reversed  and  a  new  trial 
ordered  about  April  26,  1889. 

On  April  26,  1889,  defendants  procured  an  order 
requiring  plaintiff  to  show  cause  why  he  should  not 
be  compelled  to  give  security  for  costs  herein.  On 
the  hearing  of  the  motion  initiated  by  this  order  to 
show  cause,  the  above  matters  were  made  to  appear. 
The  judge  before  whom  the  motion  was  heard 
granted  it,  writing  as  follows  : — 

Tbuax,  J. — •'  This  is  a  motion  to  compel  the  plaint- 
iff, who  is  a  non-resident,  to  give  additional  security 
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for  costs.  Five  hundred  dollars  were  deposited  by 
plaintiff  as  security  for  costs,  but  was  afterwards 
'obtained  by  him.  He  then  gave  an  undertaking  in 
the  sum  of  $500  as  security  for  costs.  I  am  of  the 
opinion  that  the  fact  that  plaintiff  has  obtained  the 
money  that  he  deposited  as  security  for  costs,  dis- 
tinguishes this  case  from  the  case  of  Honduras  v. 
Soto,  112  N.  Y.  310.  There  is  no  longer  any  money 
on  deposit  as  security  for  costs.  The  plaintiff  has 
given  an  undertaking,  but  the  papers  show  that  this 
undertaking  is  insufficient.  Section  3276  of  the 
Code  of  Civil  Procedure  provides,  that  any  time  after 
the  allowance  of  an  undertaking,  the  court,  upon 
satisfactory  proof  that  the  sum  specified  in  the  un- 
dertaking is  insufficient,  must  make  an  order  requir- 
ing the  plaintiff  to  give  an  additional  undertaking. 
Section  3273,  provides,  that  the  undertaking  shall  be 
in  at  least  the  sum  of  $250.  This,  by  implication, 
authorizes  the  court  to  order  security  in  a  sum 
greater  than  $250,  if  the  affidavits  show  that  the 
costs  will  be  more  than  that  sum.  Section  3276 
provides  for  an  additional  undertaking,  and  does 
not  provide  for  the  deposit  of  a  sum  in  lieu  thereof. 
It  was,  in  effect,  stated  by  the  court  of  appeals,  in 
Honduras  v.  Soto,  that  the  power  of  the  court  to 
order  security  for  costs  depends  upon  statute,  *  and 
authority,  therefore,  must  be  found  in  the  statute 
or  it  does  not  exist.*  It  therefore  follows  that 
where  a  person  has  given  an  undertaking  he  must, 
if  the  court  sees  fit,  give  an  additional  undertaking 
in  the  form  prescribed  by  section  3273,  which  un- 
dertaking must  be  at  least  $250.  The  affidavits 
show  that  the  costs  will  be  at  least  $1,000,  and  for 
that  reason  I  am  of  the  opinion  that  the  plaintiff 
should  give  another  undertaking  in  the  sum  of 
$500." 

Upon  this  decision  an  order  dated  May  14,  1889, 
was  made,  whereby  it  was  ordered.  **  That  the  plain- 
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tiff  be  and  is  hereby  required  within  twenty  days 
from  the  service  of  a  copy  of  this  order  on  his  attor- 
ney, to  furnish  an  undertaking  in  the  sum  of  $500/ 
with  two  sureties  in  the  usual  form,  as  additional 
securities  for  costs  herein,"  etc. 

From  this  order  the  present  appeal  is  taken. 

William  W.  Badger^  attorney  and  of  counsel  for 
appellant,  argued. 

I.  It  is  wholly  immaterial  what  became  of  the 
plaintiff's  two  deposits  of  $250  each,  after  defendants 
withdrew  them  from  this  court.  If  plaintiff  had  with- 
drawn them  by  order  of  this  court,  before  the  final 
end  of  the  case,  it  might  possibly  be  argued  that 
such  an  act  would  be  a  revocation  of  his  election  to 
deposit  them,  but  defendants  having  withdrawn  them  * 
by  order,  the  account  is  closed,  and  the  object  of  the 
deposits  was  fully  accomplished,  and  the  power  of 
the  court  thereby  exhausted  by  the  first  order,  as 
ruled  in  Honduras  v.  Soto,  112  N.  Y.  310.  In  re 
village  of -Middletown,  82  lb.  196;  People,  ex  rel. 
Brown,  v.  Woodruff,  32  lb.  355. 

II.  It  is  no  reason  for  making  an  illegal  order 
that  two  other  illegal  orders  have  already  been  made 
and  been  complied  with  by  plaintiff.  So  much  the 
more  should  his  objection  now  prevail.  It  goes  to  the 
jurisdiction  and  power  of  the  court,  and  so  can  be 
taken  at  any  time,  and  it  certainly  has  not  been 
waived  as  to  this  order  appealed  from.  As  the  court 
plainly  had  no  power  to  order  that  undertaking  to  be 
given,  the  order  is  without  jurisdiction  and  void  and 
the  imdertaking  falls  with  it,  or  at  most  is  only  the 
plaintiffs  voluntary  act.  Moreover,  the  voluntary 
giving  of  a  prior  undertaking  does  not  bring  the  case 
within  the  letter  or  the  spirit  of  §  3276.  Being  for 
$500,  it  does  not  even  purport  to  be  given  under 
§  3272,  nor  as  "  additional  security  "  under  §  3276, 
which  section  only  applies  ••  after  the  allowance  of 
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an  undertaking  given  pursuant  to  such  an  order." 
In  fact,  this  undertaking  was  never  "  allowed  "  by  the 
judge  at  all  ;  and  if  "  deemed  allowed  "  for  want  of 
exception,  under  §  3275,  it  "  must  be  indorsed  and 
filed  in  like  manner,"  as  if  excepted  to  ;  that  is  (as 
required  by  §  3275),  that  the  judge  *•  must  indorse 
his  allowance  thereon  and  cause  them  to  be  filed 
with  the  clerk/*  The  undertaking  shows  no  "  allow- 
ance "  nor  *•  order,"  and  no  power  was,  therefore, 
acquired  under  §  3276  to  make  this  order  appealed 
from. 

Campbell  &  Paige,  attorneys,  and  Edtcard  Winshw 
Paige,  of  counsel,  for  respondents,  argued  : 

The  matter  is  exactly  within  the  language  of  the 
Code.  The  plaintiff  has  filed  two  imdertakings, 
one  12th  January,  1882,  and  the  other  10th  July, 
1886,  which  were  allowed.  Both  of  them  have  now 
become  insufficient,  and  according  to  the  Code,  the 
court  must  make  an  order  **  requiring  the  plaintiff 
to  give  an  additional  undertaking.'*  (Section  3276 
quoted  above.)  In  the  Honduras  case  no  undertak- 
ing had  been  filed,  and  that  case  has  therefore  no 
sort  of  application. 

By  the  Court. — Sedgwick,  Ch.  J. — The  only  au- 
thority that  the  court  has  for  ordering  a  plaintiff 
non-resident  to  give  an  additional  undertaking, 
because  a  former  undertaking  is  insuflScient  in 
amount,  is  found  in  section  3276,  Code  Civil  Proce- 
dure. 

That  section,  in  effect,  empowers  the  court  to 
order  an  additional  undertaking  when  it  is  proved 
"  that  the  sum  specified  in  the  undertaking  is  insuf- 
ficient." This  condition  must  be  strictly  and  literally 
observed.  Honduras  v.  Soto,  112  N.  Y.  310.  Was 
there  any  such  proof  below.  The  undertaking  re- 
ferred to  in  the  words  that  have  been  cited,  is  indi- 
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cated  by  the  first  part  of  the  section,  in  these  words: 
' '  At  any  time  after  the  allowance  of  an  undertaking 
given  pursuant  to  such  an  order,  etc."  And  such 
order  is  the  order  that  may  be  made  under  section 
3272,  Code  Civil  Procedure.  In  fact,  such  an  order 
i^as  made  in  this  action,  but  under  it  no  undertak- 
ing was  given  and  allowed.  In  lieu  thereof,  as  the 
order  provided,  the  plaintiff  paid  into  court  $250. 
to  be  applied  to  the  costs  if  awarded.  As  no  under- 
taking was  allowed  under  section  3272,  the  court 
had  no  power  to  order  an  additional  undertaking. 

It  is  true  that  after  the  first  order  and  before  the 
application  below,  other  undertakings  had  been  or- 
dered. These,  however,  were  orders  made  under 
section  3276  and  not  under  section  3272.  Under 
the  latter,  as  we  have  said,  no  undertaking  was 
allowed,  and  such  an  allowance  is  the  condition  of 
issuing  an  order  under  section  3276.  These  inter- 
mediate orders  do  not  create  an  estoppel  as  an  adju- 
dication. 

Order  appealed  from  reversed  with  costs,  and 
motion  denied  with  $10  costs. 

Fbeedman,  J.,  concurred. 


ANN  LOORAM,  as  Administbatbix,  etc.  Respond- 
ent, V.  THE  THIRD  AVENUE  RAILROAD  COM- 
PANY, Appellant. 

Negligence,  death  caused  by. — Action  to  recover  damages,  etc^Practice  as 

to  stating  exceptions. 

The  first  objection  of  the  appellant  is,  that  there  wa0  no  proof  that  the  death 
was  caused  hy  the  injury  received  through  the  negligence  alleged.  The 
immediate  cause  of  the  death  was  peritonitis.    Plaintiff's  medical  wit- 


1 


I QQ       LOORAH  9.  THE  THIRD  AVENUE  RAILROAD  CO. 

Opinion  of  the  Court,  by  SsDOWiCKy  Ch.  J. 

nesses  testified  that  peritoDitis  may  be  caused  in  eeven  diiferent  ways,  and 
there  was  no  proof  but  that  several  of  these  causes  existed  in  the  case  that 
could  not  be  attributed  to  defendant^  case,  but  there  vas  proof,  however, 
tliat  a  certain  cause  actually  existed  which  the  jury  might  competently 
find  ensued  from  the  negligence. 

Held,  that  the  rule  to  be  applied  in  such  a  case  is  that,  there  being  a  sofll- 
cient  cause  shown,  causes  that  were  not  made  to  appear  did  not  exisL 

Ueld,  aUo^  that  it  is  irregular  to  make  an  exception  by  inserting  in  the  case 
that  *' defendant  excepts  to  foregoing  italicised  portion  of  the  chaige." 
An  exception  must  be  taken  at  the  trial,  and  at  that  time  the  cliarge  is  not 
in  print,  and  no  part  of  It  can  be  Italicized.  This  exception  can  be  enter- 
tained only  by  supposing  that  on  the  trial  there  was  an  exception  to  a  part 
of  the  charge  represented  by  the  italics  in  the  printed  case,  and  then  pro- 
ceeding to  consider  the  supposed  exception. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  June  28, 188P. 

Appeal  by  defendant  from  judgment  entered  on 
verdict  for  plaintiflF,  and  from  order  denying  defend- 
ant's motion  for  new  trial  made  upon  the  minutes. 

Hoadly  Lauterbach  &  Johnson^  attorneys,  and  Wil- 
liam N.  Cohen,  of  counsel,  for  appellant.. 

Daniel  P.  Makoney,  attorney,  and  W.  Bourke  Cock- 
ran,  of  counsel,  for  respondent. 

By  the  Coubt. — Sedgwick,  Ch.  J. — The  action  was 
for  damages,  suffered  by  the  next  of  kin  of  plaintiff's 
intestate,  from  the  death  of  intestate,  caused  by  the 
alleged  negligence  of  servants  of  defendant. 

The  first  objection  of  the  appellant  is,  that  there 
was  no  proof  that  the  death  was  caused  by  the 
injury  received  through  defendant's  negligence  as 
alleged. 

The  immediate  cause  of  death  was  peritonitis. 
The  argument  for  appellant  is,  that  plaintiffs  medi- 
cal witnesses  testified  that  peritonitis  may  be  caused 
in  seven  different  ways,  and  there  was  no  proof  but 
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that  several  of  these  causes,  which  could  not  have 
been  attributed  to  defendant's  negligence,  existed  in 
the  case.  There  was  proof,  however,  that  a  certain 
cause,  which  the  jury  might  competently  find  en- 
sued from  defendant's  negligence,  actually  existed. 
The  rule  to  be  applied,  there  being  a  suflScient 
cause  shown,  is  that  causes  which  were  not  made 
to  appear  did  not  exist.  There  was  no  deficiency 
of  proof  in  this  respect. 

There  was  no  legal  objection  to  the  questions 
asked  of  the  witness  Dr.  McCreery. 

The  court  refused  to  allow  a  question  asked  of  a 
medical  witness,  which  was,  what  can  you  say, 
with  reasonable  certainty,  were  the  probabilities  of 
Looram's  life  or  living  with  that  condition  that  you 
found  ?  While  this  question  was  properly  excluded, 
as  it  only  referred  to  the  probability  of  Looram's 
living  at  all  with  his  kidneys  in  the  diseased  state 
proven,  the  court  subsequently  allowed  an  examina- 
tion on  the  subject  intended,  by  proper  questions 
asked  by  the  defendant's  counsel  to  as  great  an  ex- 
tent as  he  wished. 

In  his  charge,  the  court  remarked,  that  a  certain 
witness  had  testified  to  a  certain  thing,  adding  "if 
I  remember  correctly."  The  counsel  did  not  correct 
the  court  by  turning  its  attention  to  the  fact  that 
another  witness  had  testified  to  the  matter  and  not 
the  witness  named  by  the  court,  but  excepted  to  that 
part  of  the  charge.  The  court  had  previously  told 
the  jury  that  they  and  not  the  court  were  to  deter- 
mine what  testimony  had  been  given.  The  excep- 
tion is  without  substance. 

The  cTiarge  of  the  court,  as  made,  was  without 
error,  and  sufficiently  comprised  all  the  matters,  to 
which  the  defendant's  requests  referred,  which  should 
have  been  charged.  In  my  opinion  it  is  irregular 
to  make  an  exception  by  inserting  in  the  case  that 
"defendant  excepts  to  foregoing  italicized  portion 
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of  the  charge."  An  exception  must  be  taken  at  the 
trial,  and  at  that  time  the  charge  is  not  in  print  and 
no  part  of  it  can  be  italicized.  The  exception  can 
be  entertained  only  by  supposing  that  on  the  trial 
there  was  an  exception  to  a  part  of  the  charge  repre- 
sented by  the  italics  in  the  printed  case,  and  then 
proceeding  to  consider  the  supposed  exception. 

The  verdict  cannot  be  disturbed  as  excessive  in 
its  assessment  of  damages. 

Judgment  and  order  aflSrmed  with  costs. 

Freedman,  J.,  concurred. 


FIFTH  NATIONAL  BANK  OF  PROVIDENCE, 
RHODE  ISLAND,  Appellant,  v.  NAVASSA 
PHOSPHATE  COMPANY,  Respondent. 

'  ft 

Corporation. — Authority  to  president  to  endorse  negotiable  paper. 

The  question  on  the  trial  was,  whether  the  endorsement  on  the  note  *'  Nav- 
assa  Phosphate  Company,  W.  E.  Lawton,  Preset,"  was  the  endorsement  of 
the  defendant.  Prima  facie  this  endorsement  did  not  hind  tlie  company, 
although  W.  E.  Lawton  was  its  president,  for  the  latter  fact  did  not  tend 
to  prove  that  he  was  authorized  to  sign  the  company's  name  as  endorser. 

Held,  that  the  plaintiff  was  bound  to  furnish  competent  evidence  that  the 
president  was,  in  fact,  authorized  to  make  the  endorsement,  or  that  the 
company  had  held  him  out  as  authorized  to  that  extent,  or  that  the  defend- 
ant was  estopped  from  denying  his  authority. 

No  testimony  was  given  that  authority  had  been  given  specifically  tx)  the 
president,  and  on  a  review  of  the  evidence  tending  to  show  that  the  defend- 
ant had  recognized  its  liability  upon  endorsements  of  this  kind, — Held^ 
that  it  did  not  establish  that  defendant  had  recognized  that  Lawton  was 
authorized  to  sign  the  corporate  name  in  endorsement. 

Before  Sedgwick,  Ch.  J.,  and  Feeedman,  J. 

X>ec{ded  June  28,  1889. 
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Appeal  by  plaintiff  from  judgment  dismissing  the 
complaint,  entered  upon  direction  at  trial  term. 

Abram  Kling,  attorney  and  of  counsel,  for  appel- 
lant, argued : 

I.  It  is  a  settled  rule  of  law  that  if  the  endorse- 
ment of  the  notes  of  a  corporation  by  one  of  its 
officers  is  within  the  scope  of  his  authority,  actual 
or  apparent,  the  corporation  is  charged  with  liability, 
lyithout  reference  to  the  question  of  authority  in 
fact.  Bank  of  Attica  v.  Pettier  &  Stymus  Co.,  1  N. 
Y.  Supplement,  483.  Second  National  Bank  of 
Allentown  v.  The  Same,  2  lb.  644. 

II.  The  plaintiff  as  a  bona  /rf^  holder  of  the  notes 
is  not  affected  by  any  fraud  of  Lawton's  in  exercis- 
ing his  power  to  indorse.  In  Olcott  v.  Tioga  R.  R. 
CJo.,  27  N.  Y.  560,  the  court  said  :  *'  The  limit  of  an 
agent's  authority  may  be  determined  by  the  power 
which  he  is  allowed  to  exercise  ;  and  the  silent  ac- 
quiescence of  the  principal  may  be  equivalent  to 
express  authority  ;  in  other  words  authority  may  be 
shown  by  circumstances.'*  In  New  York  &  New 
Haven  R.  R.  v.  Schuyler,  34  N.  Y.  30,  the  court 
held  that  the  doctrine  of  implied  agency,  when  it 
arises  out  of  negligence,  has  its  basis  in  this  principle 
of  estoppel  in  pais.  That  principle  is  based  on  the 
injustice  of  allowing  a  party  to  be  the  author  of  its 
own  misfortunes  and  then  charging  the  consequences 
on  others.  If  the  directors  of  the  company,  no 
matter  whether  through  inattention  or  otherwise, 
suffer  its  officers  to  pursue  a  particular  line  of  con- 
duct for  a  considerable  period  without  objection, 
they  are  as  much  bound  to  those  who  are  not  aware 
of  any  want  of  authority  as  if  the  requisite  power 
had  been  directly  conferred.  The  company  placed 
in  Schuyler's  hands  the  very  instrumentalities  by 
which  the  injury  was  wrought.  They  imposed  re- 
strictions upon  its  use,  but  omitted  the  safeguards 
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which  ordinary  prudence  would  dictate  to  discover 
or  prevent  their  abuse.  Bank  v.  Clements,  6  Bosw.^ 
166  ;  Affirmed,  31  N.  F.,  33  ;  Farmers  &  Merchants' 
Bank  v.  Bank,  16  N.  Y.  125, 

Alexander  db  Green,  attorneys,  and  Eugene  L.  Rich- 
ards, of  counsel,  for  respondent,  argued  : 

I.  Plaintiff  failed  to  show  itself  a  bona  fide  holder, 
because  it  failed  to  prove  that  it  had  knowledge  of 
the  apparent  authority  of  Lawton  to  make  the  en- 
dorsements in  suit.  Plaintiff  failed  to  show  that  it 
had  discounted  similarly  endorsed  notes  for  defend- 
ant, and  that  such  discounts  and  endorsements  were 
known  to  and  ratified  by  defendant ;  or  to  show 
previous  similar  transactions  with  other  persons, 
also  ratified  by  defendant,  and  that  these  facts  were 
known  to  plaintiff  at  the  time  it  discounted  the 
notes  in  suit.  This  defect  was  fatal  to  a  recovery 
by  plaintiff.  Second  National  Bank  v.  Pettier,  etc., 
Mfg.  Co.,  18  State  Rep.  954  ;  Dabney  ^.  Stevens,  40 
How.  341. 

II.  The  alleged  previous  endorsements  by  Law- 
ton  were  not  proven  to  be  similar  to  the  ones  in  suit 
and  were  not,  therefore,  proof  of  any  implied  au- 
thority upon  which  plaintiff  can  recover.  The  in- 
troduction by  defendant  of  by-law  4  in  evidence, 
showing  that  Lawton  had  authority  from  defendant 
to  make  these  endorsements  only  with  the  approval 
of  two  trustees,  threw  upon  plaintiff  the  burden 
of  proving  one  of  two  things,  either,  that  the  en- 
dorsements in  suit  were  made  with  such  approval, 
or,  that  the  previous  alleged  endorsements  were 
made  without  such  approval. 

III.  The  alleged  previous  endorsements  by  Law- 
ton  were  not  proven  to  have  been  ratified  by  or  even  ^ 
known  to  defendant,  and  are  therefore  no  basis  of 
any  implied  authority. 

IV.  The  mere  proof  of  Lawton's  handwriting  and 
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Official  connection  with  defendant  was  not  of  itself 
proof  either  of  express  or  implied  authority,  and  the 
complaint  was  properly  dismissed.  The  mere  fact 
that  Lawton  was  president  of  defendant,  or  treasurer, 
or  both,  gave  him  no  authority  to  endorse  notes  for 
defendant.  All  authority  of  defendant  to  dispose 
of  or  pledge  its  assets,  was  vested  in  the  board  of 
defendant's  trustees,  and  Lawton,  in  any  capacity, 
only  had  such  express  authority  as  they,  acting  as  a 
board,  delegated  to  him.  The  plaintiff  failed  to 
prove  such  authority,  and  the  complaint  should  have 
been  dismissed.  People's  Bank  v.  St.  Anthony's 
Church,  109  N.  Y.  512  ;  Adriance  v.  Roomet  52 
Barb.  399  ;  Dabney  v.  Stevens,  40  How.  341; 
Affirmed  46  N.  Y.  681  ;  Marine  Bank  v.  Clements,  3 
Bosw.  600  ;  Risley  v.  Railroad  Co.,  1  Hun,  204  ; 
Queen  v.  Second  Ave  R.  R.  Co.,  35  Super.  Ct.  (*/.  & 
iS.),  154  ;  Jackson  v.  Campbell,  5  Wend.  572  ;  Titus  v. 
Cairo,  etc.,  R.  R.  Co.,  37  N.  J.  L.  98,  102  ;  Fulton 
Bank  v.  Canal  Company,  4  Paige,  127,  134  ;  Blen  v. 
Bear  River  Co.,  20  Cal.  602. 

By  the  Coxjkt. — Sedgwick,  Ch.  J. — The  action  was 
against  the  defendant  as  endorser  of  two  promissory 
notes.  On  theiy  face  the  notes  were  payable  to  the 
order  of  Navassa  Phosphate  Company.  The  en- 
dorsement was  "  Navassa  Phosphate  Company,  W. 
E.  Lawton,  Pres't,"  and  then  the  further  endorse- 
ment **  Lawton  Brothers."  W.  E.  Lawton  repre- 
sented Lawton  Brothers,  and  there  was  no  partner. 
The  note  was  delivered  to  the  plaintiff  by  W.  E. 
Lawton,  was  discounted  for  him,  and  the  proceeds 
remitted  to  him. 

The  question  on  the  trial  was,  whether  the  en- 
dorsement, ••  Navassa  Phosphate  Company,"  was  the 
endorsement  of  the  defendant.  Prima  facie  the  en- 
dorsement did  not  bind  the  company,  although  W.  E. 
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Lawton  was  president  of  it.  For  that  fact  did  not 
tend  to  prove  that  he  was  authorized  to  sign  the 
company's  name  as  endorser. 

The  plaintiff  was,  therefore,  bound  to  give  some 
competent  evidence  that  the  president  was  in  fact 
authorized  to  endorse,  or  that  the  company  held 
him  out  as  authorized.  No  testimony  was  given 
that  authority  had  been  given  specifically.  The 
only  other  evidence  on  this  point  consisted  of  proof 
of-  many  former  endorsements  of  the  company's 
name  by  Lawton,  in  which  cases  the  paper  had  been 
transferred  and  the  seeming  obligation  of  the  com- 
pany, as  endorser,  had  been  satisfied. 

The  plaintiff,  when  it  discounted  the  notes  in 
action,  did  not  know  of  these  former  endorsements 
excepting  in  a  few  instances  in  which  they  had  dis- 
counted notes.  These  were  but  a  few,  and  so  few 
that  the  jury  could  not  find  that  they  of  themselves 
established  the  liability,  and  as  to  them  there  was 
no  proof  of  ratification.  Therefore,  the  plaintiff 
could  not  prevail  on  the  ground  of  estoppel  as  if 
the  defendant  had  given  apparent  authority  to,  or 
recognized  authority  in,  Lawton  to  endorse  for  them, 
on  which  the  plaintiff  had  acted. 

The  plaintiff  must  then  resort  to  the  inferences  to 
be  drawn  from  cases  of  former  endorsements  not 
known  to  it  at  the  time.  Necessarily  the  inferences 
must  be  drawn  from  the  actual  facts  and  not  a  part 
of  the  facts.  The  former  endorsements  must  be  ex- 
amined in  the  light  of  the  circumstances  that  would 
give  them  the  real  significance  that  should  be  duly 
attached  to  them. 

The  plaintiff  gave  many  instances  where  notes 
payable  to  the  defendant  had  been  endorsed  by 
Lawton,  as  president,  and  then  discounted  at  his 
request,  by  the  bank  where  the  defendant  kept  its 
account,  and  the  proceeds  of  the  discount  were  de- 
posited to  the.  credit  of  the  account.     In  these  in- 
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stances  it  would  appear  that  an  endorsement  was  a 
formal  matter,  so  far  as  authority  was  concerned, 
for  the  receipt  of  the  proceeds  specifically  ratified, 
and  would,  under  all  circumstances,  ratify  the  en- 
dorsement whatever  form  it  had. 

The  plaintiff  would  not  be  entitled  from  such 
cases  to  infer  that  the  defendant  had  authorized  its 
president  to  make  it  liable  for  endorsements  to 
others,  as  transferring  its  cause  of  action  on  the 
paper  to  others. 

There  were  proved,  also,  many  other  cases  of 
notes  which  had  been  made  by  third  parties  to  the 
order  of  the  company  and  endorsed  by  Lawton  in 
the  name  of  the  company,  as  its  president  or  treas- 
urer; and  then  Lawton  procured  the  discounting  of 
them,  and  they  had  been  afterwards  paid.  This 
testimony  was  not  effective  for  the  plaintiff,  because 
the  transactions  were  all  conducted  by  Lawton 
personally.  There  was  no  proof  that,  in  his  fraudu- 
lent conduct,  he  did  anything  which  gave  notice  to 
the  company,  excepting  himself,  of  what  he  person- 
ally had  done,  and  which  they  must  be  held  to 
know  before  they  can  be  bound  as  if  by  a  ratifica- 
tion. If,  in  fact,  the  payments  were  made  from  the 
funds  of  the  company,  there  was  no  proof  that 
there  were  on  the  books  of  the  company,  any  entries 
that  disclosed  that  such  payments  had  been  made 
upon  a  pretended  liability  of  the  company  upon  an 
endorsement  made  by  Lawton  for  the  company  as 
president.  These  transactions,  if  they  had  been 
known  by  the  plaintiff,  as  they  were  in  actuality, 
would  not  have  evinced  any  action  of  the  company 
in  view  of  an  endorsement  by  Lawton  as  president. 
The  evidence  as  to  the  former  endorsements  were, 
at  a  first  and  insufficient  glance,  plausible  from  their 
number  and  their  amount.  A  scrutiny  shows  that 
it  was  vague,  and  that  it  did  not  import  considera- 
tion valuable  to  the  plaintiff.     Several  witnesses 
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relied  on  by  the  plaintiff  spoke  of  masses  of  notes 
and  gave  general  statements  as  to  them.  A  part  of 
those  statements  would  be  decisive  for  the  defend- 
ant, and  there  was  no  certainty  that  they  were  not 
to  be  applied  to  all  of  the  notes  referred  to,  in 
mass. 

I  am  of  opinion  that  the  earlier  transactions  did 
not  show  that  the  defendant  had  recognized  that 
Lawton  was  authorized  to  sign  the  corporate  name 
in  endorsement. 

The  learned  counsel  for  plaintiff  argued  that  tes- 
timony was  stricken  out  which  would  have  shown 
that  the  defendant  had  recognized  its  liability  upon 
endorsements  of  this  kind.  The  testimony  on  this 
point  was  extremely  vague  and  insuflScient.  It 
referred  to  a  mortgage  which  it  was  assxmied  had 
been  received  by  the  defendant  as  security  against 
losses  by  the  defendant  from  such  endorsements.  I 
cannot  find  that  such  was  the  purpose  of  the  secur- 
ity. There  was  nothing  testified  which  would  be  in- 
consistent with  the  defendant's  denying  liability  on 
such  endorsements,  and  properly  refraining  from 
enforcing  the  mortgage  as  to  every  case  in  which 
it  appeared  that,  though  endorsement  was  unauthor- 
ized, yet  there  was  no  loss  excepting  as  to  the  costs 
and  expenses  of  a  defence. 

I  think  the  judgment  should  be  aflSrmed  with 
costs. 

Fbeedman,  J.,  concurred. 
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MART  V.  AMERMAN,   Respondent,  v.   BERTHA 

DEANE,  Appellant. 

Equitable  action. — It^unction. — Mecusure  qf  damages  in. 

£ach  of  the  parties  to  this  action  was  the  owner  of  lots  and  buildings  upon 
them  in  a  block  in  the  city  of  New  Torlc.  The  original  owner  of  the  block 
sold  and  conveyed  it  to  different  persons  in  various  portions.  In  each  of 
the  original  conveyances  was  a  covenant  by  the  grantee  for  himself  and  his 
assigns,  that  neither  he  nor  they  would' erect,  suffer  or  permit  upon  the 
premises  conveyed,  any  tenement  house,  and  it  was  agreed  in  the  said  con- 
veyances that  this  covenant  should  run  with  the  land.  The  parties  to  this 
action  held  title  to  their  respective  premises  under  some  of  those  convey- 
ances. The  defendant  built  upon  his  lot  a  tenement  house,  and  had  main- 
tained it  as  such,  to  the  time  of  the  commencement  of  this  action.  Ueld^ 
that  under  the  facts  found  by  the  trial  judge,  the  plaintiff  was  entitled  to 
an  injunction  restraining  the  defendant  from  maintaining  the  tenement 
house  he  had  erected ;  and  tlie  plaintiff  was  also  entitled  to  a  judgment  for 
such  damages  as  he  had  suffered  from  the  defendant's  violation  of  the 
covenant  in  past  time. 

By  the  judgment  in  this  action  the  plaintiff  recovered  as  damages  the  differ- 
ence in  value  of  his  house  as  it  was  affected  by  the  tenement  house,  and 
the  value  it  would  have  possessed  if  the  lot  on  which  the  tenement  house 
was  built  was  a  vacant  lot.  Held^  that  this  rule  of  damages  was  erroneous. 
He  could  not  have  been  damaged  to  such  an  amount.  Also,  that  the  meas- 
ure of  damages  in  an  equitable  action  of  this  kind,  is  not  different  from 
the  measure  in  a  legal  action  for  damages,  and  such  damages  as  might  be 
recovered  in  a  legal  action  brought  for  the  damages,  may  be  recovered  in 
an  equitable  action  for  an  injunction  and  damages,  because  equity  will 
give  full  relief  but  will  not  increase  the  amount  that  might  be  recovered 
by  law. 

On  the  question,  whether  damages  to  the  plaintiff's  premises  in  the  future 
and  for  all  time  coidd  be  assessed  in  this  action,  Held^  that  they  could 
not  be  so  assessed. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman.  J. 

.    Decided  June  28,  1889. 

Appeal  by  defendant  from  a  judgment  entered 
upon  findings,  Ac,  made  by  a  judge  at  special  term. 
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The  following  opinion  was  delivered  at  special 
term: — 

Truax,  J. — The  covenant  was  made  for  the  express 
purpose  of  preventing  the  erection  of  tenement 
houses  in  the  block  mentioned  in  the  covenant;  and 
although  tenement  houses  have  since  been  erected 
in  the  immediate  neighborhood  that  fact  does  not 
authorize  the  defendant  in  erecting  a  tenement  house 
in  violation  of  the  provisions  of  the  covenant  ;  for 
it  is  evident  from  the  fact  that  the  parties  interested 
entered  into  the  covenant  that  such  erection  was 
anticipated,  and  that  they  intended  to  secure  the 
property  mentioned  in  the  covenant  from  the  dis- 
turbing influence  of  tenement  houses.  In  Columbia 
College  V.  Thacher,  87  N.  Y.  311,  it  was  something 
not  mentioned  in  the  agreement  and  thus  something 
not  anticipated  by  the  parties  to  the  agreement  that 
caused  the  change  in  the  neighborhood,  and  that 
authorized  the  defendant  in  maintaining  a  building 
prohibited  by  the  agreement.  Judgment  is  ordered 
for  plaintiff,  with  costs. 

John  H.  Deane,  attorney,  and  Cephas  Brainerd^  of 
counsel,  for  appellant. 

William  J.  Tovmsend^  attorney  and  of  counsel,  for 
respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  parties  to 
the  action  were  severally  the  owners  of  lots  and 
buildings  on  them  in  a  block  in  this  city.  The 
former  owner  of  the  block  had  conveyed  the  whole 
of  it  to  different  persons  in  various  portions.  In 
each  of  the  conveyances  by  him  was  a  covenant  by 
the  grantee  for  himself  and  his  assigns,  that  neither 
he  nor  his  assigns  would  erect,  suffer  or  permit  upon 
the  premises  conveyed,  any  tenement  house,  and  it 
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was  agreed  that  this  covenant  should  run  with 
the  land.  The  parties  to  this  action  held  under 
some  of  these  conveyances.  The  defendant  built 
upon  his  lot  a  tenement  house  and  had  maintained 
it  up  to  the  time  of  the  bringing  of  this  action. 

Under  the  facts  as  found  by  the  judge,  he  was 
justified  in  holding  that  the  plaintiff  was  entitled  to 
an  injunction  restraining  the  defendant  from  main- 
taining the  tenement  house  he  had  built  on  his  lot, 
and  also  in  holding  that  it  did  not  appear  that  such 
a  restraint  would  be  inequitable  because  the  cove- 
nant, if  specifically  enforced,  would  substantially 
deprive  the  defendant  of  the  only  use  of  his  lot  to 
which  it  could  be  profitably  devoted,  and  that,  what- 
ever change  there  had  been  in  the  neighborhood,  it 
did  not  deprive  the  plaintiff  of  a  right  to  an  injunction 
inasmuch  as  the  covenant  had  been  made  between 
the  parties  originally  as  a  preventive  of  the  inju- 
rious effects  of  such  a  change  if  it  should  occur. 
Lattimer  v.  Livermore,  72  N.  F.  174  ;  Trustees  of 
CSolumbia  College  v.  Thacher,  87  lb.  311. 

The  plaintiff  was  also  entitled  to  a  judgment  for 
such  damage  as  he  had  suffered  from  the  defendant's 
violation  of  the  covenant  in  past  time.  He  recov- 
ered the  difference  in  value  of  his  house  as  it  was 
affected  by  the  tenement  house,  and  the  value  it 
would  have  possessed  if  the  lot  on  which  the  tene- 
ment was  built  was  a  vacant  lot.  I  cannot  see  how, 
according  to  the  evidence,  he  could  have  been  dam- 
aged in  that  amount.  He  would  not  be  damaged  by 
his  inability  to  procure  the  greater  value,  or  upon  a 
sale,  when  there  was  no  proof  that  ho  wished  or 
had  wished  to  sell  or  to  procure  the  value.  Until  he 
was  selling  no  damage  would  accrue  to  him  except- 
ing such  as  would  arise  from  the  diminution,  caused 
by  the  tenement  house,  of  the  value  of  his  occupa- 
tion.    Of  this  latter  there  was  no  proof.     I  do  not 

agree  that  the  damage  assessed  was  in  part  that 
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flowing  from  causes  other  than  defendant's  tenement 
house.  They  were  confined  to  the  effect  of  that  house 
upon  plaintiff's  premises,  but  as  they  did  not  relate 
to  the  diminished  value  of  the  occupation,  the  judg- 
ment given  for  their  amount  should  be  reversed. 

If  the  larger  question  was  to  be  considered,  that 
is,  whether  damages  to  the  plaintiff's  premises  in 
the  future  and  for  all  time  could  be  assessed  in 
such  an  action,  I  would  be  of  the  opinion,  that  the 
Pond  case,  112  N.  Y.  186,  and  the  Uline  case,  101 
N.  Y.  98,  determine  that  they  could  not.  The  meas- 
ure of  damages  in  an  equitable  action  of  this  kind, 
is  not  different  from  the  measure  in  a  legal  actton 
for  the  damages.  The  principle  is,  that  such  dam- 
ages as  might  be  recovered  in  a  legal  action  brought 
for  the  damages,  may  be  recovered  in  an  equitable 
action  for  an  injunction  and  the  damages,  because 
equity  will  give  full  relief.  But  equity  does  not  in- 
crease the  amount  that  might  be  recovered  at  law. 

For  the  reason  given  the  whole  judgment  should 
be  reversed  and  a  new  trial  ordered.  On  that  trial, 
there  may  be  a  fresh  examination  of  the  question  of 
whether  it  is  equitable  under  the  circumstances  to 
give  an  injunction. 

Judgment  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Feeedman,  J.,  concurred. 
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AMERICAN  STEAM  BOILER  INSURANCE  COM- 
PANY,  Appellant  and  Respondent,  v.  EDWARD  C. 
ANDERSON,  et  al..  Respondents  and  Appellants. 

huwrance.'-Commi89io)i8  qf  agenU^  ecnstrucUonqf  contrcLctfor  same* 

The  plaintiff  contracted  with  defendants  to  secare  Insurance  at  a  compensa^ 
tion  of  thirty  per  centum  of  the  premiums  received.  Defendants  procured 
two  policies  of  insurance,  issued  by  plaintiffs  to  R.  Hoe  A  Co,  upon  which 
was  paid  as  premiums  $1,125,  from  which  the  defendants  retained  as  their 
commissions  $337.50,  or  80  percent,  thereof.  Each  of  these  policies  were 
f<^ three  years,  and  contained  a  clause  that  it  might  be  cancelled  at  the 
option  of  the  company,  on  refunding  to  the  assured  a  rateable  proportion 
of  the  premium  for  the  unexpired  term  of  the  policy,  or  it  might  be  can- 
celled at  any  time  by  the  request  of  the  assured  ;  and  in  such  case  the  com- 
pany shall  retain  the  customary  rates  for  the  time  the  policy  had  been  in 
force.  Afterwards,  and  before  the  end  of  the  term  of  the  policies,  they 
were  cancelled  by  aji^reement  between  plaintiff  and  R.  Hoe  A  Co.,  and  the 
plaintiff  returned  to  the  latter  $118.13  as  unearned  premiums.  Before  the 
terms  of  the  policies  had  expired  the  defendants  ceased  to  be  the  agetits  of 
the  plaintiff  and  became  the  agents  of  the  Hartford  Steam  Boiler  Insurance 
Company,  and,  as  such,  solicited  R.  Hoe  A  Co.  to  cancel  their  policies 
with  the  plaintiff  and  take  policies  in  the  Hartford  Company.  R.  Hoe  A 
Co.  acceded  to  this,  and  at  their  request  these  policies  were  cancelled  and 
the  premiums  to  the  amount  of  $118.13,  returned  to  R.  Hoe  A  Co.  The 
Judge  below  directed  the  jury  to  find  for  the  plaintiff  the  sum  of  $80.34, 
being  80  per  centum  on  tlie  returned  premiums  and  interest.  Held,  on 
appeal,  that  the  ruling  of  the  court  below  was  the  result  of  a  correct 
construction  of  the  contract.  The  premiums  referred  to  in  the  contract 
between  the  parties,  mean  the  premiums  as  provided  in  the  policies  on 
which  they  were  to  be  paid,  and  if  those  premiums  are  afterwards  reduced 
by  the  terms  of  the  policies,  then  the  premiums  on  those  policies  on 
which  the  commissions  are  based,  are  the  reduced  amount,  and  the  amount 
of  the  commissions  are  reduced  accordingly. 

On  the  claim  of  plaintiff  that  the  defendants  violated  their  obligations,  as 
i^ents.  In  a  way  that  deprived  them  of  any  right  to  any  commissions  on  the 
premiums,  Heldy  that  if  the  defendants  procured  R.  Hoe  A  Co.  to  require 
the  plaintiff  to  do  what  it  had  previously  contracted  to  do,  the  plaintiff 
suffered  no  damage. 

Before  Sedgwick,  Ch.  J.,  and  Freedman.  J. 

Decided  June  28, 1880. 
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Plalntiirs  points. 

Appeal  by  each  party  from  the  judgment  entered 
for  plaintiflF,  upon  the  verdict  directed  for  plaintiff, 
for  the  sum  of  $39.34, 

Wolf  &  Hodge,  attorneys,  and  Robert  Sewell,  of 
counsel  for  plaintiff  as  appellant  and  respondent, 
argued  : 

I. — Defendants  violated  a  positive  duty  which 
they  owed  plaintiff,  their  principal,  when  they  in- 
duced R.  Hoe  &  Co.  to  cancel  the  policies  in  ques- 
tion, and  plaintiff  is  entitled  to  recover.  They  were 
plaintiff's  general  agents,  with  power  to  issue  long 
term  policies,  and  were  not  brokers  acting  for  both 
parties  to  the  insurance  contract.  The  duty  they 
owed  was,  therefore,  entirely  to  the  plaintiff,  and 
their  relation  to  R.  Hoe  &  Co.  was  merely  that  of 
agents  of  plaintiff  soliciting  their  custom  for 
plaintiff.  There  existed  between  plaintiff  and 
defendants,  therefore,  the  strictest  kind  of  a  trustee 
relation.  They  were  bound  to  serve  their  prin- 
cipal with  the  utmost  fidelity,  and  they  could 
do  nothing  against  the  interests  of  that  prin- 
cipal. For  example,  they  could  not  in  this  case, 
acting  as  plaintiff's  agents,  procure  the  insurance  of 
Hoe  &  Co.  for  three  years,  collect  their  stipulated 
compensation  for  the  services,  and  then  induce  Hoe 
&  Co.  to  withdraw  the  business  and  give  it  to  a  rival 
company.  That  is  what  they  did  do,  and  we  say 
they  not  only  did  not  have  a  legal  right  to  do  it, 
but  they  committed  a  positive  wrong  against  plain- 
tiff in  doing  it.  The  claim  is  made  that,  as  the 
agreement  had  been  cancelled  and  the  agency  termi- 
nated, they  were  no  longer  under  a  duty  or  obliga- 
tion to  plaintiff,  and  had  a  perfect  legal  right  to  rob 
plaintiff  of  the  business  which  ttey  had  brought  to  it 
during  the  time  of  the  agency,  and  for  obtaining 
which  they  had  been  paid.  But  the  agency  had  not 
terminated  so  far  as  past  contracts  were  concerned. 
It  was  terminated  as  to  future  transactions,  but  it  ran 
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with  the  life  of  the  contracts  negotiated  during  the 
continuance  of  the  agreement.  The  defendants'  con- 
fidential relations  to  the  plaintiflF,  so  far  as  the  policies 
were  concerned  which  they  had  been  paid  for  pro- 
curing, could  not  cease  during  the  three  years  the 
policies  were  to  run.  An  agency,  though  terminated, 
will  continue  so  far  as  past  contracts  are  concerned. 
The  termination  of  the  agreement  was  not  a  rescis- 
sion of  it.  Hercules  Mut.  Life  Ass.  Soc.  v  Brinker, 
77  N.  Y.  435.  Loyalty  to  his  trust  is  the  first  duty 
which  the  agent  owes  to  his  principal.  Without  it 
the  perfect  relation  cannot  exist.  Reliance  upon 
the  agent's  integrity,  fidelity  and  capacity  is  the 
moving  consideration  in  the  creation  of  all  agencies  ; 
in  some  it  is  so  much  the  inspiring  spirit,  that  the 
law  looks  with  jealous  eyes  upon  the  manner  of 
their  execution,  and  condemns,  not  only  as  invalid 
as  to  the  principal,  but  as  repugnant  to  public  policy, 
everything  which  tends  to  destroy  that  reliance. 
Mechem  on  Agency^  §  454.  Mr.  Mechem  further  says, 
§  455,  *'  It  follows  as  a  necessary  conclusion  from 
the  principle  last  stated,  that  the  agent  must  not 
put  himself  into  such  relations  that  his  interests 
become  antagonistic  to  those  of  his  principal.  In- 
deed this  rule  is  but  a  restatement  of  the  previous 
one,  and  is  based  upon  the  same  fundamental  prin- 
ciples. 

II. — The  plaintiff  is  entitled  to  recover  from  the 
defendants  the  amount  which  it  lost  through  their 
violation  of  the  duty  which  they  owed  to  the  plain - 
tiflf.  The  evidence  is  that  there  was  no  explosion 
of  the  boilers  insured  during  the  whole  time  for 
which  the  insurance  was  taken  out,  and,  therefore, 
except  for  the  acts  of  the  defendants,  plaintiff  would 
have  earned  on  the  said  policies  the  amount  which 
they  were  obliged  to  return  to  the  insured.  This 
loss  was  directly  owing  to  the  acts  of  the  defendants, 
and  they  are  responsible  to  the  plaintiff  for  the 
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same.  Mr.  Sedgwick  on  the  MeaBure  of  Damages 
(6th  Edition),  at  page  400,  says  :  "  The  law  is  per- 
fectly clear  that  whenever  an  agent  violates  his  ob- 
ligation to  his  principal,  whether  by  exceeding  his 
authority ,  by  misconduct  or  omission,  and  any  dam- 
age results  to  his  principal,  he  is  responsible  for 
such  injurious  consequence  and  bound  to  make  in- 
demnity.'* An  agent  who  violates  his  obligations 
to  his  principal,  whether  by  negligence,  misconduct 
or  mere  omission  in  the  exercise  of  the  proper  func- 
tions of  his  agency,  and  any  loss  or  damage  thereby 
falls  upon  his  principal,  must  make  full  indemnity. 
Story  on  Agency,  §  217c ;  Marzetti  v.  Williams,  1 
Band  Ad.  415.  The  only  two  questions  that  emerge 
from  the  facts  in  this  case  are :  First,  were  the  defend- 
ants guilty  of  misconduct,  and  second,  what  is  the 
amount  of  the  plaintiff's  damage.  Neither  of  these 
questions  are  affected  by  the  percentage  of  loss 
or  profit  sustained  or  made  by  the  defendants.  This 
is  fundamental,  and  it  is  believed  that  no  case  can 
be  cited  where  these  clear  rules  of  law  have  been 
forgotten  or  modified.  It  was  error,  therefore,  for 
the  court  to  direct  a  verdict  for  only  thirty  per  cent, 
of  such  return  premium.  The  direction  should  have 
been  for  the  full  amount. 

T.  Henry  Dewey,  attorney  and  of  counsel  for  de- 
fendants as  respondents  and  appellants,  argued : 

I.  The  proposition  of  the  learned  judge  that  there 
was  an  agreement  implied  in  law  to  refund  the 
amount  of  the  commissions  on  the  premiums  re- 
turned to  R.  Hoe  &  Co.  upon  the  cancellation  of 
their  policies,  is  erroneous. 

II.  The  proposition  of  the  plaintiff  that  there  was 
an  implied  agreement  on  the  part  of  the  defendants 
that  they  would  do  nothing  to  cause  the  said  con- 
tracts of  insurance  to  be  cancelled  or  surrendered, 
but  that  the  same  should  coirtinue  for  the  full  term 
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of  three  years  without  interference  on  the  part  of 
the  defendants,  and  that  for  a  breach  of  this  implied 
agreement  the  damages  are  the  whole  amount  of  the 
commission  paid  or  the  premium  returned,  is  equally- 
erroneous.  If  this  or  the  court's  proposition  is  cor- 
rect the  plaintiff  should  have  moved  for  judgment 
upon  the  pleadings,  because  the  only  thing  that 
could  be  called  **  interference"  on  the  part  of  the 
defendants  was  the  bare  solicitation  by  them  as 
the  agents  of  another  company  alleged  in  the  com- 
plaint and  admitted  in  the  answer.  There  was  no 
proof  of  malice  or  unlawful  intent, 

III.  "  The  law,  however,  presumes  a  promise  only 
where  it  does  not  appear  that  there  is  any  special 
agreement  between  the  parties."  *'  Expressum  facit 
cessare  tadtum^^^  2  Greenleaf  on  Evidence^  §  103; 
Draper  v.  Randolph,  4  Harr.  454;  2  Addison  on  Con- 
tracts 575,  (n.  ed.),  1883;  Whiting  v.  Sullivan,  7 
Mass.  107;  Mass.  Gen.  Hospital  v.  Fairbanks,  120 
lb.  78;  Metcalf  on  Contracts^  6;  Toussaint  v.  Martin- 
nant,  2  T.  R.  105;  Cutter  v.  Powell,  6  lb.  320; 
Cowley  V.  Dunlop,  7  lb.  568;  2  Parsons  on  Contracts, 
515;  1  lb.  556;  2  Addison  on  Contracts,  575;  bottom 
of  page;  Van  Ness  v.  Washington,  4  Pet.  232;  Gav- 
inzell  V.  Crump,  53  Wall.  308;  Brown  v.  Spofford, 
95  U.  S.  474;  1  Washburn  on  Real  Property  (4th  ed.) 
487  ;  3  lb.  485 ;  Kent  v.  Welch,  7  Johns.  258  ; 
Vanderkaw  v.  Vanderkaw,  11  lb.  122.  There  is  no 
room  for  an  implied  contract  where  an  express  con- 
tract exists.  Mass.  Gen.  Hospital  v.  Fairbanks,  129 
Mass.  81;  Brown  v.  Fales,  139  lb.  21;  Earle  v. 
Cobum,  130  lb.  596-598.  Washburn,  vol.  1,  p.  487, 
says :  "  The  presumption  where  parties  have  en- 
tered  into  written  engagements  with  express  stip- 
ulations  is,  that  having  expressed  some,  they  have 
expressed  all  the  conditions  by  which  they  intend 
to*  be  bound  under  the  instrument."  Courts  will 
not  make  contracts  for  the  parties  which  they  have 
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not  made  themselves;  nor  will  they  impose  condi- 
tions or  restrictions  upon  parties  to  the  contracts. 
1  Parsons  on  Contracts,  556.  Parsons  says :  **  The 
well -recognized  principle  that  courts  will  not  make 
a  contract  for  the  parties  which  they  have  not  made 
themselves,  will  *  *  prevent  the  court  from  in- 
terpolating an  implied  condition.'* 

By  the  Court. — Sedgwick  Ch.  J. — It  is  not  neces- 
sary to  state  the  pleadings.  The  decision  of  the 
judge  below  was,  without  objection,  upon  the  case 
made  by  the  testimony. 

The  plaintiff  was  a  corporation,  with  the  business 
of  insuring  against  loss  from  explosion  of  steam- 
boilers.  It  made  a  contract  in  writing  with  the 
defendants  by  which  the  latter  were  made  the  gen- 
eral managers  and  agents  of  the  company  and  its 
business  in  certain  states.  There  was  the  following 
provision :  •*  and  the  said  company  do  promise  to  pay 
to  the  said  Anderson  &  Stanton,  a  commission  of 
30  per  cent,  upon  all  premiums  received  by  them 
upon  policies  issued  through  their  agency,  which 
said  amount  of  30  per  cent,  is  to  be  deducted  from 
the  monthly  accounts  to  be  rendered  by  them  and 
settled  for  each  month,  &c." 

Afterwards  the  defendants  issued  to  R.  Hoe  &  Co. 
two  policies  of  insurance  upon  which  was  paid  the 
sum  of  $1,125  as  premiums,  and  upon  which  the  de- 
fendants retained  as  their  commissions  $337.50,  as 
the  30  per  cent,  upon  the  premium.  These  policies 
were  made  for  the  term  of  three  years.  Each  con- 
tained a  clause,  that  it  might  be  cancelled  at  any 
time,  at  the  option  of  the  company,  on  refunding  to 
the  assured  a  rateable  proportion  of  the  premium  for 
the  unexpired  term  of  the  policy,  and  the  policy 
might  also  be  cancelled  at  any  time,  at  the  request  of 
the  assured,  in  which  case  the  company  shall  first  re- 
tain the  customary  short  rates  for  the  time  the 
policy  has  been  in  force. 


AMERICAN  STEAM  BOILER  INS.  CO.  v.  ANDERSON.      185 

- 

Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 

Afterwards,  and  before  the  end  of  the  term  of  the 
policies,  by  mutual  consent  of  the  parties  to  the 
agreement,  •*  it  is  understood  and  agreed  that  the 
same  shall  cease  and  determine  upon  the  first  day 
of  January,  1886,  and  on  and  from  that  date  be  null 
and  void  ;  but  it  is  also  understood  and  agreed 
that  in  no  way  shall  it  invalidate  any  claim  that 
the  company  shall  have  against  Anderson  &  Stan- 
ton, for  unpaid  accounts." 

Afterwards  the  defendants  became  agents  of  the 
Hartford  Steam-Boiler  Insurance  Company,  and,  as 
such  agents,  solicited  R.  Hoe  &  Co.  to  cancel  their 
policies  with  the  plaintiff  and  take  policies  in  the 
Hartford  Company.  R.  Hoe  &  Co.  acceded  to  this, 
and  at  their  request,  and  under  the  terms  of  the  pol- 
icies of  plaintiff,  these  policies  were  cancelled,  and 
the  plaintiff  returned  to  R.  Hoe  &  Co.  the  premiums 
to  the  amount  of  $118.13. 

On  this  case  the  learned  judge  below  directed  the 
jury  to  find  for  the  plaintiff  in  the  sum  of  $39.34, 
being  30  per  cent,  of  the  returned  premiums  and 
Interest. 

The  judge  was,  in  my  opinion,  correct  in  his 
ruling,  as  it  was  the  result  of  a  correct  construction 
of  the  contract.  By  the  contract  the  compensation 
was  to  be  30  per  cent,  of  the  **  premiums  received 
by  the  defendants  upon  policies  issued  through 
their  agency."  The  premiums  referred  to,  neces- 
sarily mean  the  premiums  as  provided  in  the  poli- 
cies on  which  they  are  to  be  paid.  If,  as  in  the  pol- 
icies in  question,  in  the  first  instance  they  are  spe- 
cified as  being  a  certain  sum,  yet  if  they  are  subject 
to  a  future  claim  in  the  policy  which  will  change 
the  policy  and  reduce  the  amount,  and  the  latter  is 
carried  into  effect,  and  the  amount  is  reduced,  then 
the  premiums  on  that  policy,  as  a  whole,  is  in  the 
reduced  amount. 

In  the  first  instance,  the  higher  amount  of  prem- 
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ium  being  paid,  there  being  no  presumption  that  a 
change  will  be  made  in  the  policy,  it  may  properly 
be  included  in  monthly  settlements.  But  in  those 
settlements  the  item  is  to  be  considered  according  to 
the  fact,  and  be  held  subject  to  future  occurrences 
which  may  properly  reduce  the  amount.  The  mat- 
ter would  appear  more  clearly  if  the  reduction  were 
to  take  place  before  a  monthly  settlement,  and  while 
the  defendants  remained  the  agents  and  managers  of 
the  plaintiff.  If,  on  the  first  day  of  a  month,  the 
premium  of  $1,125  was  paid,  and  in  the  middle  of 
the  month  the  policy  cancelled,  so  that  they  them- 
selves, as  managers,  returned  to  the  insured  $1,000 
of  that  premium,  could  it  be  maintained  that  on  the 
whole  transaction,  they  received  the  sum  of  $125  as 
premium.  And  the  whole  of  a  transaction  is  to  be 
considered  and  not  a  part  by  itself,  when  that  part 
is  related  to  the  rest  by  the  nature  of  things  and  the 
interest  of  the  parties. 

One  difference  between  this  transaction  and  the 
one  in  action  is,  that  the  part  of  the  premium  returned, 
was  returned  after  all  monthly  settlements  had  been 
made.  If  the  views  that  have  been  expressed  are 
correct,  these  monthly  settlements  were  not  final  in 
those  matters  that  were,  in  their  nature,  to  be  sub- 
ject to  future  occurrences,  and  should  be  corrected 
according  to  those  occurrences  when  they  exist. 
On  this  point  the  annulling  the  agreement  did  not 
annul  rights  that  had  accrued  before.  Hercules 
Mutual  Life  Assurance  Soc.  v.  Brinker,  77  JV^  Y. 
435. 

Another  difference  is,  that  the  returned  premium 
was  returned  by  the  plaintiff  itself,  and  not  by  the 
defendants,  as  in  the  transaction  supposed.  Physi- 
cally, this  is  correct,  but  in  legal  effect,  and  as  to 
the  correction  of  the  account  of  commissions,  the 
plaintiff  being  bound  to  return  it  by  the  terms  of 
the  policy  as  issued  by  the  defendants,  and  as  the 


AMERICAN  STRAM  BOILER  INS.  CO.  «.  ANDERSON.      187 
Opinion  of  the  Coart,  by  Sedgwick,  Ch.  J. 


4 

defendants  were  in  the  first  instance  to  receive  pre- 
miums for  the  plaintiff,  they  were  bound  by  the  re- 
turn, as  reducing  the  original  amount  as  efficiently 
as  if  they  had  themselves  returned  the  part  pre- 
miums. 

I,  therefore,  think  that  the  conclusion  of  the  court 
below  should  be  sustained. 

The  defendants  urge  that  there  was  error  in 
excluding  evidence  as  to  a  custom  among  insurers, 
that  agents  should  not  be  charged  with  the  amount 
of  the  per-centage  upon  returned  premiums  in  in- 
stances like  the  one  in  action.  I,  however,  think, 
that  the  contract  has  a  conclusive  force  in  its  terms 
that  cannot  be  varied  by  proof  of  custom.  The  pro- 
posed proof  as  to  short  rates  would  not  have  altered 
the  result. 

The  plaintiff  argues,  that  the  defendants  continued 
in  their  obligations,  as  agents,  after  the  contract 
was  annulled,  and  that  they  violated  these  obliga- 
tions in  a  way  that  deprived  them  of  any  right  to 
commissions  to  any  amount.  Without  going  into 
the  merits  of  this,  L  think  it  must  be  seen  that  if 
the  defendants  procured  R.  Hoe  &  Co.  to  require  the 
plaintiff  to  do  what  it  had  contracted  to  do,  it  suf- 
fered no  damage. 

The  judgment  should  be  aflBrmed  on  each  appeal, 
without  costs. 

Freedman,  J.,  concurred. 
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CARRIE  WEIL,  By  Guardian,  etc.,  Appellant,  v. 
DRY  DOCK  EAST  BROADWAY  AND  BATTERY 
RAILROAD  COMPANY,  Respondent. 

Negligence^  action  for  damaget  iherefrom^Infant  non  tui  Juris. 

In  the  case  of  an  infant  non  sui  Juris  if  her  parents'  negligence  suffered  her 
to  go  into  the  danger  which  resulted  in  her  injury,   she  has  no  action. 
And  if  on  the  trial  it  incontrovertibly  appeared  that  there  was  such  negli- 
gence on  the  part  of  the  parents,  and  the  jury  could  not  have  properly 
found  to  the  contrary,  a  dismissal  of  the  complaint  below  was  correct. 

If  a  child  of  plaintifT s  age,  that  needed  positive  restraint  to  keep  her  in  safety, 
goes  into  danger,  and  it  appears  that  the  use  of  ordinary  means  of  restraint 
would  liave  prevented  it,  the  conclusion  of  law  is,  that  such  ordinary  means 
were  not  used,  and  a  jury  could  not  properly  conclude  otherwise. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  June  28, 1880. 

Appeal  by  plaintiff  from  a  judgment  dismissing 
the  complaint,  entered  on  the  direction  of  a  judge, 
made  at  trial  term  before  a  jury. 

Albert  I.  Sire,  attorney,  and  Chauncey  Schqfer  and 
Clemens  J.  Kracht,  of  counsel,  for  appellant. 

Robinson,  Scribner  &  Bright,  attorneys,  and  Jokn 
M.  Scribner  of  counsel,  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  from  the  negligence  of  a  driver  of  de- 
fendant in  managing  a  car,  so  that  the  leg  of  plain- 
tiff was  run  over. 

The  court  below  dismissed  the  complaint  on  the 
ground  that  the  case  did  not  show  that  the  alleged 
negligence  of  defendant  was  the  sole  cause  of  the 
accident. 
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The  plaintiflF  was,  at  the  time  of  the  accident,  a 
girl  of  less  than  two  years  of  age,  and  therefor  non 
sui juris.  McGarry  t;.  Loomis,  63  iV.  F.  104;  Prendegast 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  58  lb.  652,  Birkett  v. 
Knickerbocker  Ice.  Co.,  110  lb.  504.  The  testimony 
showed,  that  her  conduct  contributed  to  the  injury, 
and  if  she  had  been  adult  she  would  have  had  no 
action. 

By  the  law  of  this  state,  if  her  parents'  negligence 
BuflFered  her  to  go  into  the  danger  which  ended 
in  her  injury,  she  has  no  action  ;  and  if  on  the  trail 
it  incontrovertibly  appeared  that  there  was  such 
negligence,  and  the  jury  could  not  have  found,  pro- 
perly, to  the  contrary,  the  dismissal  of  the  com- 
plaint below  was  correct.  There  is  no  intention 
here  of  deciding  whether  or  not  in  the  case  of  a 
plaintiff  non  sui  juris,  and  therefore  not  capable  of 
negligence,  the  plaintiff  must  prove  that  the  parents 
or  guardians  were  not  negligent,  or  whether  that  is 
matter  of  defence. 

The  plaintiff,  as  her  mother  testified,  was  scarcely 
able  to  talk,  and  could  speak  a  few  words  only. 
About  four  in  the  afternoon  the  child  was  with  her 
mother  in  the  kitchen.  The  mother  was  cooking 
and  was  afraid  the  child  would  burn  herself.  She 
took  the  child  by  the  hand  into  the  store  to  the 
father,  and  said  to  him  to  be  so  kind  and  take  some 
care  of  the  child.  The  father  testified  that  the 
mother  asked  him  to  watch  the  child  a  little.  The 
store  door  was  open.  He  played  with  her  and 
talked  with  her  a  little.  She  ran  behind  a  counter. 
He  went  to  a  desk  about  ten  feet  from  the  door, 
for  the  purpose  of  making  entries  in  his  account. 
When  there  the  child  was  not  within  his  sight. 
She  remained  for  some  time  behind  the  counter. 
The  father,  for  no  other  reason  that  appeared  in  evi- 
dence than  that  the  child  needed  more  attention 
than  he  was  giving,  looked  around  the  counter  for 
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the  child  and  then  in  the  bed-room  and  then  heard 
a  noise  in  the  street,  He  ran  out  and  saw  the  child 
had  been  run  over. 

The  testimony  given  by  the  parents  evinced  that 
they  knew  that  the  child  was  so  young,  and  so  in- 
capable of  taking  care  of  herself,  that  constant  and 
particular  care  was  needed  to  keep  her  from  the 
street,  where,  as  the  facts  undoubtedly  showed,  it  was 
dangerous  to  the  child  to  suffer  her  to  go.  This  is 
in  one  respect  clearly  shown,  by  the  alarm  or  anxiety 
of  the  father  when  he  became  conscious  that  the 
child  was  out  of  his  sight  and  his  prompt  and  hur- 
ried effort  to  find  her.  The  mother  would  have  kept 
her  in  a  back-room  if  there  had  not  been  a  danger 
to  the  child  from  the  hot  stove,  and  that  she  might 
do  her  duty  to  the  child  when  she  took  her  into  the 
outer  room,  she  put  her  in  care  of  the  father,  with 
the  significant  request  of  him. 

The  father  allowed  the  child  to  be  out  of  his  sight, 
so  that  he  could  not  instantly  restrain  her,  if  neces- 
sary, for  a  certain  length  of  time.  He  testified  that 
she  stayed  out  of  his  sight  for  **  ten  or  fifteen  min- 
utes. I  don't  know."  He  was  afterwards  asked  by 
the  plaintifi^s  counsel.  How  long  was  it,  from  the 
time  you  saw  the  child  by  your  side  until  it  was 
brought  back  to  you  ?  He  answered.  "  It  was  not 
ten  minutes,  not  two  minutes,  I  mean.  I  didn't  think 
she  was  out  at  all,  so  quick  it  was.  It  happened  so 
quick  I  did  not  think  she  was  out  at  all."  The 
mother  testified  that  before  the  accident,  or  rather 
before  the  husband  brought  her  the  child,  the  child 
had  been  in  the  store  scarcely  "  about  ten  or  fifteen 
minutes." 

If  the  case  had  gone  to  the  jury,  and  they  had 
properly  passed  upon  it,  they  could  not  have  given 
a  rendering  to  the  father's  testimony  that  would 
establish  the  fact  that  his  withdrawal  of  his  observa- 
tion of  the  child  was  so  momentary,  that  it  was  not 
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negligent.  That  would  give  credence  to  him,  when 
he  said  :  "It  happened  so  quick,  I  did  not  think 
she  was  out  at  all."  This  was,  however,  at  variance 
with  his  testimony  that  she  was  out  of  his  sight  ten 
or  fifteen,  or  even  two,  minutes,  and  his  occupation 
in  writing  in  his  account  three  charges  to  customers, 
and  also  his  action  in  searching  for  her.  When  he 
said  the  child  was  absent  from  his  side  not  ten  min- 
utes— not  two  minutes  I  mean,  I  didn't  think  she  was 
out  at  all  so  quick  it  was,  the  first  part  being  merely- 
negative  and  establishing  nothing  affirmative,  the 
meaning  of  the  whole  is  to  be  found  in  the  latter 
part,  with  the  implication  that  he  could  not  categor- 
ically give  the  time.  If  it  had  simply  appeared,  on 
behalf  of  defendant,  that  a  child  of  plaintiffs  age, 
that  needed  positive  restraint  to  keep  her  in  safety, 
had  gone  into  danger,  when  it  also  appeared  that 
the  use  of  ordinary  means  of  restraint  would  have  pre- 
vented her  escape,  the  conclusion  of  law  is,  that  ordi- 
nary means  were  not  used,  and  a  jury  could  not  con- 
clude otherwise.  The  testimony  that  has  been  partic- 
ularly examined  shows,  that  the  plaintiff^  failed  to 
overcome  the  presumption  of  law,  by  proof  of  suffi- 
cient explanatory  facts,  for  the  attempted  explana- 
tion was  incoherent,  one  part  of  it  varied  from  the 
other.  Indeed  if  the  extrinsic  circumstances,  and 
the  indubitable  references  from  them,  were  to  be 
considered  to  give  weight  to  one  or  the  other  branch 
of  the  contradiction,  the  result  would  be  unfavorable 
to  the  plaintiff. 

My  opinion  is,  that  the  judgment  should  be  af- 
firmed with  costs. 

DuGKO,  J.,  concurred. 

Tbuax,  J.,  (dissenting). — I  cannot  concur  with  the 
conclusion  reached  by  my  associates.  There  is  no 
evidence  tending  to  show  any  negligence  on  the  part 
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of  the  plaintiflF,  while  there  is  evidence  tending  to 
show  that  the  defendant  was  negligent,  and,  there- 
fore, the  negligence  of  the  child's  parents,  even  con- 
ceding that  the  child's  parents  were  negligent,  is 
immaterial.  Camming  v.  Brooklyn  City  Railroad 
Co.,  104  N.  Y.  669.  The  evidence  offered  by  the 
plaintiff  shows  that  the  driver  was  extremely  care- 
less in  the  method  in  which  he  drove  through  this 
street.  I  am  also  of  the  opinion  that  the  question 
of  the  parents'  negligence  should  have  been  sub- 
mitted to  the  jury.  Ames  v.  Broadway  Railroad  Co., 
56  Super.  Ct.  Reports^  P^'ge  3:  Crystal  v.  Troy  and 
Boston  Railroad  Co.,  22  Weekly  Digest,  551. 

I  do  not  see  how  we  can  hold,  as  matter  of  law, 
that  it  was  negligence  in  the  mother  to  let  the  child 
go  out  into  the  room  where  the  father  was ;  or  that 
it  was  negligent  for  the  father  to  take  his  eyes  for  a 
few  moments  from  the  child  while  it  was  with  him 
in  the  house. 

I  am  of  the  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 


JOHN  H.  DRESLER,  Respondent,  v.   GEORGE  M. 
HARD,  Impleaded,  etc..  Appellant. 

Sxpert  in  handvoriting,  what  testimony  qf,  itiadmisaible — Estoppel,  when 
necessary  to  plead.  General  exceptions  to  r^usals  to  charge  requests  raises 
no  question. 

An  expert  in  handwriting  was  called  as  a  witness,  and  there  was  then  ex- 
hibited to  him  a  receipt,  and  certain  other  papers  properly  in  evidence,  and 
then  he  was  asked  to  stAte,  after  comparing  all  the  papers,  but  especially 
their  dates,  whether  the  date  of  the  receipt  was  Jan'y  22d  or  July  22d,  the 
evidence  was  excluded,  Held,  that  it  was  properly  excluded. 

When  the  matters  which  are  relied  on  by  a  defendant  to  constitute  an  estoppel 
do  not  affect  the  issues  as  made  by  the  pleadings  as  to  the  original  obliga- 
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tion,  they  must  be  pleaded  in  order  to  give  the  defendant  a  right  to  offer 
testimony  in  support  of  them. 
An  exception  to  refusals  to  charge  in  the  following  form,  **  I  except  to  the 
refusal  of  the  court  to  chajge  each  and  every  request  submitted  by  me  as 
requested  that  he  has  declined  to  charge,  and  to  the  refusal  of  the  court  to 
find  any  requests  as  requested  which  he  has  charged  in  substance,"  raises 
no  question  for  determination  by  the  general  term  (per  Tbuax,  J.) 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  June  28,  1889. 

Appeal  from  judgment  and  from  order  denying 
motion  for  a  new  trial,  made  upon  the  minutes. 

The  complaint  alleged  that,  about  November  1, 
1880,  plaintiff  agreed  to  purchase  of  defendants,  and 
defendants  agreed  to  sell  and  deliver  to  plaintiff, 
one  thousand  shares  of  a  certain  stock,  for  the 
agreed  price  of  $4,000,  payable  in  four  months,  for 
which  sum  of  $4,000,  and  interest  plaintiff  gave  to 
defendants  his  promissory  note ;  that  when  that 
note  became  due,  plaintiff  paid  to  defendants  $1,000, 
on  account  of  principal  and  the  interest  on  $4,000, 
to  that  date,  and  gave  to  defendants  his  promissory 
note  for  $3,000,  at  four  months  ;  that  when  this 
note  became  due  plaintiff  paid  defendants  $100, 
on  account  of  the  principal  and  the  interest  on 
$3,000,  to  that  date,  and  gave  his  promissory  note 
for  $2,900,  at  three  months ;  that  when  this  note  be- 
came due  plaintiff  paid  to  defendants  $200,  on  ac- 
count of  the  principal  and  the  interest  on  $2,900,  to 
date,  and  gave  his  note  for  $2,700,  at  three  months; 
that  when  this  note  become  due  plaintiff  gave  to 
defendants,  in  riBnewal  thereof,  his  note  for  $2,700, 
at  four  months ;  that  when  this  note  became  due 
plaintiff  paid  defendants  $700,  on  account  of  the 
principal  and  the  intere^  to  that  date  on  $2,700, 
and  gave  his  note  for  $2,000,  at  three  months;  that 
when  this  note  became  due  plaintiff  paid  to  defend- 
ants on  account  of  the  principal  $250,  and  the  in- 
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terest  to  that  date  on  $2,000,  and  gave  his  note  for 
$1,750,  at  three  months;  that  all  these  payments 
were  made  and  notes  given  by  agreement  be- 
tween the  parties;  that  the  stock  was  originally  to 
be  delivered  when  the  first  note  was  given,  but 
by  agreements  from  time  to  time  the  delivery  was 
postponed  until  November  18,  1882;  that  when  the 
last  of  the  above-mentioned  notes  became  due, 
November  18,  1882,  it  was  agreed  between  the 
parties  that  plaintiff  should  pay  defendants  $250, 
on  account  of  the  principal  of  that  note  and  interest 
on  $1,750,  to  that  date,  and  should  give  his  promis- 
sory note  for  $1,500,  at  three  months,  and  that  de- 
fendants should  deliver  to  plaintiff  the  said  shares 
of  stock  on  or  before  the  first  day  of  January,  1883; 
and  in  case  they  failed  so  to  deliver  the  same  that 
the  said  sale  should  be  considered  cancelled  and  re- 
scinded, and  the  said  defendants  should  then  return 
to  this  plaintiff  the  said  note  for  $1,500,  and  repay 
to  him  the  moneys  so  paid  to  them,  as  aforesaid,  on 
account  of  such  purchase  with  interest.  That  on  the 
said  first  day  of  January,  1883,  the  said  defendants, 
having  wholly  neglected  to  deliver  to  plaintiff  the 
said  shares  in  pursuance  of  said  last  mentioned 
agreement,  this  plaintiff  demanded  of  said  defend- 
ants the  said  one  thousand  shares  of  the  Manhattan 
Refining  Company's  stock,  and  the  said  defendants 
wholly  neglected  and  failed  to  deliver  to  plaintiff  the 
said  shares  of  stock  on  the  first  day  of  January, 
1883,  but  then  agreed  and  promised  to  return  to  the 
plaintiff  the  said  note  for  $1,500,  and  promised  to 
pay  and  return  to  him  the  said  several  sums  of 
money  so  paid  by  him,  as  aforesaid,  with  interest, 
but  had  ever  since  wholly  neglected  and  refused  to 
pay  the  said  money  or  any  part  thereof;  that  said 
note  for  $1,500  was  not  paid  at  maturity,  but  was 
renewed  at  defendants'  request  and  further  accom- 
modation; that  when  said  renewal  note  became  due. 
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defendants  paid  on  account  thereof  $250,  andplaint- 
iflF,  at  defendants'  request  and  for  their  accommoda- 
tion, renewed  the  same  for  $1,250  ;  that  when  this 
renewal  note  became  due  defendants  paid  on  ac- 
count thereof  $500,  and  plaintiff,  at  defendants'  re- 
quest and  for  their  accommodation,  renewed  the 
same  for  $700;  that  when  this  $700,  became  due, 
defendants  neglected  and  failed  to  pay  it  or  any 
part  of  it,  and  plaintiff  paid  the  same  in  full,  and 
prayed  judgment  for  the  several  sums  paid  by 
plaintiff  to  and  for  defendants,  with  interest  there- 
on from  the  dates  of  the  respective  payments. 

Defendant  Hard  answered.  By  his  answer  he 
denied  all  the  allegations  in  the  complaint,  and 
then  set  forth,  as  an  aflSrmative  defence,  that  on 
January  1,  1886,  plaintiff  and  defendant  Blauvelt 
had  an  accounting  and  settlement  on  which  there 
was  found  due  from  Blauvelt  to  plaintiff  the  sum 
of  $6,677.49 ;  that  Blauvelt  delivered  to  plaintiff, 
and  plaintiff  accepted,  in  full  settlement  of  said 
account,  Blauvelt's  promissory  note,  and  that  all 
matters  set  forth  in  the  complaint,  as  well  as  other 
matters  between  said  Blauvelt  and  plaintiff,  were 
included  in  said  settlement  and  the  amount  of  the 
note. 

The  other  facts  suflSciently  appear  in  the  opinion. 

Hayes  &  Greenbaum,  attorneys,  and  Daniel  P.  Hayes 
of  counsel  for  appellant,  on  the  questions  considered 
in  the  opinion,  argued: 

I.  The  court  erred  in  refusing  to  allow  the  wit- 
ness Carvalho  to  state  whether,  in  his  opinion,  the 
date  on  the  receipt.  Exhibit  B.,  was  January  or  July. 
The  witness  being  an  expert  it  was  proper,  and  vio- 
lated no  rule  of  evidence  to  ask  him  his  opinion,  he 
having  compared  this  receipt  with  the  note  which 
was  put  in  evidence  upon  a  material  point  in  the 
case.     The  jury  were  entitled  to  the  benefit  of  his 
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opinion,  and  the  exclusion  of  it  was  error  and  fatal 
to  the  defendant  Hard. 

II.  The  court  further  erred  in  refusing  to  submit 
to  the  jury  the  question  as  to  whether  the  plaintiff 
would  not  be  estopped  if  he  stood  by  with  knowl- 
edge of  the  interest  of  Mr.  Hard  in  this  action  and 
allowed  Mr.  Hard  to  make  a  settlement  with  the 
assignee.  An  estoppel  may  be  taken  advantage  of 
without  being  pleaded,  Bogers  v.  King,  66  Barb.^ 
496. 

Isaac  L.  Egbert,  attorney  and  of  counsel,  for  re- 
spondent, on  the  questions  considered  in  the  opinion, 
argued : 

I.  The  opinion  of  the  expert  Carvalho  as  to  the 
date  on  the  receipt,  Exhibit  B,  was  properly  excluded 
by  the  trial  judge.  This  was  not  a  case  of  disputed 
writing,  and  there  is  no  rule  of  law  -under  which 
the  proposed  testimony  would  be  permissible.  The 
handwriting  of  the  date  of  Exhibit  B.  was  admitted 
to  be  that  of  defendant  Blauvelt,  by  both  sides,  and 
the  question  was :  what  it  was  ?  what  it  meant  ?  not 
who  wrote  it.  It  was,  therefore,  for  the  court  and 
jury  to  interpret,  and  the  opinion  of  the  expert  was 
wholly  inadmissable.  Even  in  cases  of  disputed 
handwriting,  the  admission  of  such  comparisons  was 
an  innovation  before  the  Act  of  1880,  now  as  amended 
by  the  Act  of  1888.  These  acts,  however,  confine 
the  authority  for  such  comparisons  to  cases  of  **  dis- 
puted writing."  Laws  of  1888,  chap.  555;  Peck  i?. 
Callahan,  95  N.  F.,  73. 

II.  The  exception  to  the  refusal  of  the  court  to 
charge  as  requested  by  the  appellant  is  not  specific, 
and  it  appears  from  the  charge  that  the  appellant's 
requests  were  substantially  complied  with. 

III.  The  refusal  to  charge  the  8  th  request  was 
proper.  The  defendant  had  not  pleaded  the  alleged 
estoppel.     (§  500,  Code  Civil  Pro.,  subdiv.  2.) 
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By  the  Couet. — Sedgwick,  Ch.  J. — The  defendant 
placed  upon  the  witness  stand  an  expert  in  hand- 
writing, and  exhibited  to  him  a  receipt,  at  the  same 
time  exhibiting  to  him  other  papers,  properly  in 
evidence  in  the  cause,  and  asked  him  to  say,  aftej* 
comparing  all  the  papers,  but  especially  their  dates, 
whether  the  date  of  the  receipt  was  Jany.  22,  or 
July  22.  It  was  for  the  interest  of  the  defendant  to 
show  that  it  was  the  former.  The  witness  was  not 
called  upon  to  give  his  opinion  of  the  handwriting. 
This  was  not  in  dispute.  As  it  was  the  oflSce  of  the 
jury  to  find  what  the  date  was,  I  am  of  opinion,  it 
was  not  competent  for  the  witness  to  speak  to  that. 
I  do  not  deny  that  it  would  have  been  competent 
for  the  expert  to  testify  as  to  an  analysis  of  the 
lines  that  made  up  the  date,  and  by  that  to  exhibit 
details  which  might  escape  the  attention  of  ordinary 
observers,  and  that  the  jury  might  consider  such 
testimony.  This  was  not  the  object  of  the  question, 
which  was  properly  excluded. 

The  defendants'  counsel  asked  the  court  to  charge, 
which  the  court  refused  to  do,  that  **  if  the  jury  find 
that  Mr.  Dresler  knew  that  Mr.  Hard  was  interested 
in  the  sale  of  the  Manhattan  stock  in  question  and 
made  no  claim  against  Mr.  Hard,  filed  his  claim  with 
the  assignee  against  Blauvelt,  individually,  and  al- 
lowed Hard  to  go  on  and  make  a  settlement  with 
the  assignee  of  Blauvelt,  he  is  estopped  from  making 
any  claim  against  Mr.  Hard,  and  cannot  recover 
against  him  in  this  action." 

There  was  no  question  as  to  whether  the  conduct 
of  the  plaintiflF,  as  described  in  the  request,  might 
be  considered  as  evidence  against  the  plaintiff  of 
what  his  relations  were  with  Blauvelt,  individually, 
or  jointly  with  Hard. 

The  counsel  for  appellant  has  not  pointed  out 
what  testimony  there  was  in  the  case  that  required 
the  court  to  make  the  charge  as  requested;  but  I 
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am  of  opinion,  with  the  court  below,  that  he  was 
bound  to  refuse  the  request,  because  the  matters 
that  were  supposed  to  constitute  an  estoppel  had 
not  been  pleaded.  These  matters  did  not  affect  the 
issues  as  made  by  the  pleadings  as  to  the  original 
obligation.  If  the  plaintiff  were  right  on  those  is- 
sues he  proved  his  case,  and  the  law  fixed  the  ap- 
pellant as  liable.  A  subsequent  estoppel  would  not 
disprove  the  existence  of  the  original  obligation, 
but  if  it  afterwards  occurred,  and  had  the  force 
claimed  for  it,  it  would  be  an  equitable  defence  or 
ground  for  the  plaintiff  not  being  permitted  to  en- 
force his  right  and,  in  effect,  an  extinguishment  of 
that  right.  All  this  would  constitute  new  matter, 
and  should  have  been  pleaded  to  give  the  defendant 
a  right  to  offer  testimony  on  the  subject.  §  500 
Code  Civil  Procedure,  subd.  2. 

Certain  questions  were  admitted  by  the  court, 
against  appellant's  objection.  They  were  to  be 
allowed,  in  the  discretion  of  the  court,  upon  cross- 
examination. 

The  judgment  and  order  should  be  affirmed,  with 
costs. 

Truax,  J.  (concurring). — I  am  of  the  opinion 
that  the  appeal  book  does  not  show  that  the  de- 
fendant excepted  to  the  refusal  of  the  trial  judge 
to  charge  certain  requests.  The  alleged  exceptions 
are  presented  by  the  following  words:  *'Ialso  ex- 
cept to  the  refusal  of  the  court  to  charge  each  and 
every  request  submitted  by  me  as  requested,  that 
he  has  declined  to  charge,  and  to  the  refusal  of  the 
court  to  find  any  requests  as  requested  which  he 
has  charged  in  substance."  Then  follow  fourteen 
requests  to  charge. 

An  exception  to  a  refusal  to  charge  should  be 
specific.  It  is  not  enough  for  counsel  to  say,  in 
general  terms,  that  they  except  to  the  refusal  of  the 
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court  to  charge  each  and  every  request  that  it  has 
declined  to  charge.  The  case  should  show  that  the 
trial  judge  was  requested  to  charge  a  certain  prop- 
osition, that  he  refused  to  do  so,  and  that  an  excep- 
tion to  such  refusal  was  duly  taken.  The  court  at 
general  term  should  not  be  required  to  examine  the 
charge  of  the  trial  judge  in  order  to  determine 
whether  the  appellant  has  or  has  not  a  good  excep- 
tion to  a  refusal  to  charge  as  requested.  What 
refusal  is  excepted  to  should  appear  from  the  excep- 
tion itself.  Briggs  v.  Waldron,  83  N.  Y.  586  ;  Bay- 
lis  V.  Stineon,  110  lb.  624. 

The  judgment  and  order  are  afiSrmed  with  costs. 


WILLIAM  HAYS,  Respondent  v.  THE  PHENIX  IN- 
SURANCE  COMPANY,  Appellant. 

Perils  qf  the  sea,  token  a  loss  occurring  through  an  omission  of  the  captain 
and  a  failure  of  the  mate  to  act  is  covered  by. — When  there  is  evidence  on 
both  sides  as  to  whether  the  captain  is  responsible  for  his  omission  and 
whether  the  failure  qf  the  male  was  negligent^  Viose  questions  are  properly 
submitted  to  the  Jury. 

Although  a  vessel  is  lost  by  reason  of  the  omission  of  the  master  to  take  cer- 
tain precautionary  measures,  which  a  careful  and  prudent  captain  would 
have  taken  under  the  same  circumstances,  and  the  failure  of  the  mate  to 
talce  charge  of  the  vessel  in  time  to  prevent  her  loss,  yet  if  the  omission  of 
the  captain  was  due  to  his  sickness,  for  which  he  was  not  to  blame,  and  the 
condition  of  the  captain  could  not  under  the  circumstances  be  ascertained 
by  a  reasonable  and  careful  man  in  time  to  enable  him  to  prevent  the  loss, 
then  the  loss  is  covered  by  a  policy  insuring  against  the  perils  of  the  sea, 
and  the  insurer  is  liable  therefor. 

Where  there  is  evidence,  pro  and  con,  as  to  whether  the  master^s  omission 
was  due  to  his  sickness  for  which  he  was  not  to  blame,  and  as  to  whether 
the  mate  should  have  ascertained  the  master's  condition  and  taken  charge 
of  the  vessel  in  time  to  prevent  her  loss,  those  questions  are  properly  sub- 
mitted to  the  Jury.    * 
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Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Teuax,  JJ. 

Decided  June  28,  1880. 

Appeal  by  defendant  from  a  judgment  entered  in 
favor  of  the  plaintiff  upon  the  verdict  of  a  jury,  and 
from  order  denying  defendant's  motion  upon  the 
minutes  for  a  new  trial.  The  facts  sufficiently 
appear  in  the  opinion. 

George  A.  Black,  attorney  and  of  counsel  for  ap- 
pellant, on  the  questions  considered  in  the  opinion, 
argued : 

I.  The  loss  of  the  **  Sheldon"  is  directly  attribut- 
able to  the  gross  negligence  and  misconduct  of  the 
master  (the  assured),  for  which  the  defendant  is  not 
liable.  Lowndes  on  Marine  Insurance,  p.  1 14 ;  Thomp- 
son V.  Hopper,  6  EL  &  BL  937;  Emerigon  on  Insur- 
ance (Meredith),  p.  337;  Phillips  on  Insurance,  §  636. 

II.  It  was  conceded  by  the  plaintiff  on  the  trial, 
and  the  judge  charged  the  jury  that  if  the  condition 
of  the  master  was  due  to  the  use  of  liquor,  he  could 
not  recover,  and  the  court  allowed  the  jury  to  pass 
upon  the  question  as  to  the  condition  of  the  plaintiff. 
The  verdict  of  the  jui^  under  this  ruling  was  clearly 
contrary  to  the  weight  of  the  evidence  and  should 
be  set  aside. 

III.  While  the  underwriter  is  liable  for  loss  by 
perils  insured  against — ^though  in  consequence  of  the 
negligence  of  the  insured  himself,  when  such  negli- 
gence amounts  to  gross  negligence  or  wilful  miscon- 
duct, the  rule  does  not  apply.  Johnson  v.  Berkshire 
Mut.  F.  Ins.  Co.,  4  Allen,  388;  Sturm  v.  Atlantic 
Mut.  Ins.  Co.,  63  N.  Y.  86;  2  Phillips  on  Insurance, 
§§  1049,  1096.  Such  misconduct  need  not  consist 
of  malfeasance,  non-feasance  is  enough.  Chandler 
V.  Worcester  Mut.  F.  Ins.  Co.,  3  Cush.  328;  Patapsco 
Ins.  Co.  V.  Coulter,  3  Peters,  222;  Lawton  v.  Sun 
Mut.  Ins.  Co.,  2  Cush.  200. 
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IV.  If  the  story  of  the  plaintifTs  witnesses  is  to 
be  believed,  the  circumstances  were  such  that  the 
mate  must  have  taken  notice  of  the  condition  of  the 
captain. 

Goodrich,  Deady  &  Goodrich,  attorneys,  and  William 
W.  Goodrich,  of  counsel,  for  respondent,  on  the  ques- 
tions considered  in  the  opinion,  argued  : 

I.  The  underwriter  is  not  discharged  from  liabil- 
ity by  reason  of  the  sickness  of  the  captain.  The 
law  upon  this  subject  is  well  laid  down  in  the  fol- 
lowing case :  **  A  vessel  which  is  insured  on  a  voyage 
out  and  home,  and  which  departs  with  oflScers  and  a 
crew  competent  for  the  voyage,  does  not  become 
unseaworthy  by  reason  of  the  master's  becoming  in- 
competent at  the  foreign  port,  to  command  the  ves- 
sel; and  if  the  vessel  sails  from  such  port  under  his 
command,  and  is  lost  on  the  homeward  passage,  the 
underwriters  are  not  discharged,  although  the  loss 
may  have  been  caused  by  the  master's  incapacity. 
And  although,  in  such  case  of  the  master's  incompe- 
tency, it  is  the  duty  of  the  mate  to  take  command 
of  the  vessel,  and  although  he  has  a  right  to  resort 
to  all  lawful  means  to  establish  himself  in  the  com- 
mand; yet,  if,  from  want  of  judgment,  or  even  from 
culpable  negligence,  he  omits  so  to  do,  and  the 
vessel  sails  under  the  master's  command,  and  is 
stranded,  the  underwriters  are  not  discharged." 
Copeland  v.  Marine  Ins.  Co.,  2  Metcalfs  Reports, 
432. 

II.  The  underwriter  is  not  discharged  because  the 
mate  did  not  assume  command  of  the  ship.  He  did 
not  know  the  condition  of  the  captain,  and  while  he 
saw  that  something  was  the  matter  with  him,  be- 
tween the  time  he  came  on  deck  and  the  loss  of  the 
ship,  he  did  not  have  such  positive  knowledge  as 
would  have  justified  him  in  taking  the  command  of 
the  ship  from  the  captain,  which,  unless  entirely 
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and  clearly  justifiable,  would  have  been  a  mutinous 
act.  It  will  appear,  by  examination  of  the  testi- 
mony of  the  expert  witnesses  on  both  sides  of  the 
case,  that  even  physicians  differ  as  to  what  was  the 
real  trouble  with  the  captain  and,  also,  as  to  the 
effects  of  malaria  and  the  administration  of  quinine 
as  a  remedy  for  such  sickness.  The  question  whether 
the  mate  acted  in  good  faith  was  one  of  the  ques- 
tions which  was  submitted  to  the  jury  under  the 
charge  of  the  learned  judge. 

III.  There  were  disputed  questions  of  fact  as  to 
the  causes  of  the  disaster,  as  to  the  causes  of  the 
condition  of  the  captain,  as  to  whether  the  mate 
should  have  assumed  the  command  of  the  vessel,  all 
of  which  were  submitted  to  the  jury,  and  their  ver- 
dict will  not  be  disturbed. 

By  the  Court. — Freedman,  J. — This  action  was 
brought  on  a  policy  of  marine  insurance,  insuring 
Parsons  &  Loud,  on  account  of  whom  it  may  concern, 
in  the  sum  of  $1,500  on  the  body,  tackle,  apparel 
and  other  furniture  of  the  brig  "  Emily  T.  Sheldon," 
for  one  year  from  July  14, 1885,  and  covering  among 
other  risks,  perils  o£  the  sea  and  barratry  of  the 
master  and  mariners. 

The  plaintiff  was  the  owner  of  three -sixteenths  of 
said  brig;  was  the  master  of  the  vessel  and  in  com- 
mand of  her  at  the  time  of  her  loss.  He  was  sailing 
the  vessel  on  shares,  furnished  and  paid  the  crew ; 
and  the  provisions  on  board,  which  at  the  time  of 
the  loss  were  of  the  value  of  $130,  belonged  to  him. 
The  policy  was  taken  out  for  the  account  of  the 
plaintiff. 

The  brig  sailed  from  Boothbay,  Maine,  with  a 
cargo  of  ice  on  March  18, 1886,  bound  for  Annapolis, 
Md.,  and  went  ashore  at  Peaked  Hill  Bars,  near 
Provincetown  on  Cape  Cod,  on  March  22,  1886.  She 
thereafter  became  a  total  loss  and  was  stripped  and 
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sold.     The  net  proceeds  of  said  sale  were  $756.22,  of 
which  the  plaintiff  received  three-sixteenths. 

As  the  plaintiff  was  master  and  part-owner,  and 
in  command  at  the  time  of  the  loss,  no  claim  can 
arise  for  loss  by  barratry,  and  to  recover,  the  plaintiff 
must  show  a  loss  arising  from  the  perils  of  the  sea. 
These  perils,  as  defined  by  Kent,  denote  natural 
accidents  peculiar  to  the  sea,  which  do  not  happen 
by  intervention  of  man,  nor  are  to  be  prevented  by 
human  prudence.  Another  definition  of  sea  peril  is, 
"  a  sea  damage  occurring  at  sea  and  nobody's  fault." 

At  the  trial  it  was  made  to  appear  that  the  brig 
was  lost  by  reason  of  the  omission  of  the  plaintiff  as 
master  to  take  certain  precautionary  measures  which 
a  careful  and  prudent  captain  would  have  taken  under 
the  same  circumstances,  and  the  real  substantial  issue 
litigated  was  whether  such  precautionary  measures 
were  not  taken  in  consequence  of  plaintiflfe'  intoxica- 
tion or  in  consequence  of  plaintiffs'  sickness  for  which 
he  was  not  to  blame.  Upon  this  issue  there  was 
quite  a  conflict  of  evidence  which  could  only  be  de- 
termined by  the  jury,  and  the  whole  case  was  sub- 
mitted to  the  jury  under  a  charge  which  carefully 
guarded  every  right  which  the  defendant  could  rea- 
sonably claim. 

The  defendant  could  not  rightfully  claim,  upon  all 
the  facts  disclosed,  that,  as  matter  of  law,  the  mate 
should  have  ascertained  the  plaintiffs'  condition  and 
taken  charge  of  the  vessel  in  time  to  prevent  her  loss, 
and  that,  having  failed  to  do  so,  it  was  such  negli- 
gence on  the  part  of  the  mate  as  relieved  the  defend- 
ant from  liability.  The  question  of  negligence  on  the 
part  of  the  mate  presented  under  all  the  circum- 
stances a  question  of  fact,  and  as  such  it  was  fairly 
submitted  to  the  jury.  Upon  this  point  the  trial 
judge  charged  the  jury,  that  if  the  captain  was  inca- 
pable of  performing  his  duties,  the  duty  devolved 
upon  the  mate  to  act  in  his  place,  but  that  the  mate 
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could  not  be  expected  to  ascertain  the  captain's  con- 
dition any  sooner  than  that  condition  could  be  ascer- 
tained by  a  reasonable  and  careful  man  under  the 
circumstances. 

A  careful  examination  of  the  whole  case  shows 
that  there  is  no  merit  in  any  of  the  exceptions  taken. 

The  judgment  and  order  should  be  afSrmed  with 
costs. 

Sedgwick,  Ch.  J.,  and  Tbuax,    J.,  concurred. 


THOMAS   MURPHY,   Appellant,  v.  RUEL  PHIL- 
BROOK,  Impleaded  with  othebs,  Respondent. 

Insolvency  court  of  another  state.  Judgment  and  discharge  6y,  conclusiveness 
of,  at  whose  instance  it  cannot  be  re-opened, — Matters  which  will  not  raise 
a  trust  or  an  implication  qf  fraud  in  favor  cf  parties  concluded  thereby, 
or  their  assignee,  in  respect  qf  particular  assets. 

Tlie  judgment  of,  and  discharge  granted  by,  an  insolvency  court  of  another 
state,  having  as  a  court  of  record  jurisdiction  over  tlie  matters  embraced 
in  an  insolvent's  petition  must  be  held,  there  being  no  conspiracy,  fraud, 
collusion  or  concealment  in  the  proceedings,  to  be  conclusive  between  all 
the  parties  over  whose  persons  it  had  obtained  jurisdiction,  not  only  in 
that  state  but  in  all  other  states,  and  to  be  a  bar,  as  to  them,  to  any  action 
in  a  matter  involved  therein  and  determined  thereby. 

Such  a  judgment  and  discharge  cannot  be  re-opened  or  reviewed  by  the 
courts  of  another  state,  at  the  instance  of  an  assignee  of  a  claim,  an  action 
whereon  is  thus  barred  by  reason  of  his  being  a  citizen  of  a  state  other 
than  that  in  which  judgment  was  rendered  and  discharge  granted. 

The  disposal,  by  the  assignee  in  insolvency  under  an  order  of  such  insolvency 
court,  at  a  private  sale  of  an  asset  inventoried  as  of  nominal  value,  to  a  son- 
in-law  of  the  insolvent,  for  the  nominal  sum  of  $2,  and  the  relinquishment 


*  Upon  a  motion  to  continue  a  preliminary  injunction  granted  in  the  ac- 
tion the  following  opinion  was  delivered. 
Tbuaz,  J.  (after  reciting  the  facts):— The  plaintiff  claims  that  in  some. 
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by  the  purchaser  of  the  subject  of  bis  purchase  to  the  insolveot,  will  not, 
in  the  absence  of  other  facts  or  evidence  establishing  conspiracy,  fraud, 
oolluslon  or  concealment,  raise  an  implied  trust  in  favor  of  the  insolvent's 
creditors  upon  whom  the  discharge  is  conclusive,  or  of  their  assignees,  t>y 
assignments  subsequent  to  the  discharge,  or  sustain  an  implication  of  fraud 
for  their  benefit ;  a  fortiori  not,  when  his  interests  in  the  asset  is  purely 
speculative,  resting  in  trust  to  him  and  defendant  on  the  ultiniate  success 
of  litigation,  which  success  is  itself  dependent  on  his  personal  exertions 
and  ability  to  raise  and  procure  funds  to  meet  the  necessary  expenses.] 
If,  in  the  appraisement  or  sale,  there  was  some  irregularity  or  inadequacy  for 
which  the  sale  could  be  set  aside  in  the  exercise  of  the  discretion  of  the 
court  and  a  re-sale  ordered,  the  insolvency  court  is  the  only  court  that  can 
make  such  an  order. 


Before  Sedgwick,  Ch,  J.,  Freedman  and  Truax,  JJ. 

Decided  June  28, 1889. 

Appeal  by  plaintiff  from  an  order  and  interlocu- 
tory judgment,  overruling  plaintiff's   demurrer  to 


way  the  defendant  Philbrook  has  become  re-possessed  of  said  patent,  and 
that  he  now  claims  to  be  the  owner  and  holder  thereof;  and  that  the  sale  by 
the  assignee  of  said  Philbrook  under  the  insolvent  proceedings  in  Massachu- 
setts was  fraudulently  made;  and  he  seeks  to  have  said  sale,  as  well  as  the 
discharge  of  said  Philbrook  by  the  Insolvent 's  Court,  set  aside  as  fraudulent 
and  void  against  the  plaintiff  and  his  assignors;  and  he  asks  that  an  injunc- 
tion may  be  issued  restraining  the  defendants  from  disposing  of  or  in  any 
way  interfering  with  the  said  patent  and  of  the  rights  acquired  by  him  under 
the  assignment  above  referred  to. 

I  have  no  doubt  but  that  in  a  proper  case  a  court  of  this  state  could  refuse 
to  be  bound  by  the  decree  of  a  court  of  another  state,  which  decree  was 
obtained  by  fraud.  But  I  am  also  of  the  opinion  that  this  is  not  a  case  in 
which  this  court  should  refuse  to  be  bound  by  the  decree  of  the  Insolvent's 
Court  of  Massachusetts. 

It  was  said  in  Smith  v.  Nelson,  62  N-  T,  288,  that  ^*  the  jurisdiction  in  one 
court  to  vacate  in  an  independent  proceeding  the  judgment  of  another  hav- 
ing power  to  render  it,  is  in  its  nature  so  extraordinary  as  to  demand  a  close 
adherence  to  principles  and  precedents  in  exercising  it." 

Judge  Fbr/iBB,  in  Yerplanck  v.  Van  Buren,  76  ^.  F.  p.  254,  states  the 
general  principle  to  be  that  ''fraud  and  imposition  invalidate  a  judgment  aa 
they  do  all  acU,"  and  then  pertinently  asks  what  fraud  and  imposition  are 
they  which  so  do  ? 
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defendant's  answer,  and  directing  final  judgment 
for  defendant,  unless  the  plaintiff  shall  withdraw 
the  demurrer  and  pay  costs,  &c. 

The  factB  suflSciently  appear  in  the  opinion. 

The  following  decision  was  rendered  at  special 
term  : — 

**  DuGBo,  J. — The  plaintiff  to  invoke  the  action  of  a 

■  i^— ^^—  ^— ^—  nil  .— ^  III  .  I 

He  there  shows  that  the  fraud  and  imposition  which  will  warrant  a  court 
in  setting  aside  a  judgment  are  tlie  fraud  and  im|x>8ition  which  were  used  in 
obtaining  the  decree,  and  that  the  fraud  must  have  been  unknown  to  the 
opposite  party  at  the  time,  and  for  not  knowing  which  he  is  not  chargeable 
wiih  neglect  or  inattention,  and  of  which,  had  he  known  it,  he  could  have 
availed  himself  in  the  court  giving  the  judgment. 

Now  the  only  fraud  charged  here  consists  in  estimating  the  value  of  Phll- 
brr>ok's  interest  under  that  patent  at  a  nominal  amount,  and  in  selling  his 
interest  for  a  nominal  sum. 

I  cannot  see  that  the  defendant  Philbrook  was  guilty  of  any  fraud  in  esti- 
mating his  interest  under  the  assignment  of  the  aforesaid  patent  at  a  nomi- 
nal amount.  Whether  or  not  he  had  any  interest  depended  upon  the  ulti- 
mate success  of  litigations  then  pending,  and  thereafter  to  be  brought.  It 
does  not  appear,  although  more  than  three  years  have  elapsed  since  the  13th 
day  of  October,  that  anything  has  been  realized  by  said  Philbrook  or  his 
assignees  under  said  patent.  His  interest  under  the  assignment  of  the  patent 
was  purely  speculative,  and  in  determining  whether  a  fraud  was  committed 
in  valuing  it  and  selling  it  for  a  nominal  sum  we  must  consider  things  as 
they  were  at  the  time  the  valuation  and  sale  was  made. 

Besides  he  disclosed  whatever  property,  if  any,  he  had  under  the  assign- 
ment, and  the  insolvent  laws  of  Massachusetts  provided  a  way  by  which  the 
value  of  the  property  could  be  asoertained.  He  had  disclosed  his  property, 
and  I  cannot  say  that  he  practiced  a  fraud  having  disclosed  all  his  property, 
by  simply  undervaluing  it. 

I  have  treated  this  matter  as  though  he  had  a  property  interest  under  the 
assignment.  It  is  to  be  noticed,  however,  that  the  assignment  is  to  him  in 
tmst,  and  that  he  gets  nothing  under  the  assignment  unless  he  succeeds  in 
his  claims  against  the  infringers  of  the  patent. 

The  opinion  above  expressed  is  not  in  conflict  with  the  decision  in  the 
case  of  Clark  v.  Clark,  11  Howard* 8  U.  8.  Repis.  315;  it  appeal's  from  the 
opinion  in  that  case  that  the  bankrupt  did  not  mention  in  his  first  schedule 
his  claim  against  the  Republic  of  Mexico,  while  in  this  case  the  claim  was 
mentioned  by  Philbrook.  It  is  trite  in  the  Clark  case  that  the  bankrupt  in 
his  amendment  did  refer  to  the  claim,  but  this  was  after  he  had  received  his 
discharge  in  bankrapt<gr. 
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court  *of  equity  in  his  behalf  states  in  his  complaint 
what  he  considers  to  be  the  material  allegations 
which,  if  true,  entitles  him  to  the  relief  he  seeks. 
The  answer  in  denying  that  the  appraisers  were 
misled  and  that  Philbrook  had  any  interest  which 
made  the  suit  mentioned  in  the  complaint  valuable 
at  the  time  of  the  assignment  for  the  benefit  of 
creditors,  and  in  denying  the  alleged  conspiracy, 
puts  in  issue  what  the  plaintiff  must  of  necessity 
consider  to  be  the  basis  of  his  action.  I  have  as- 
sumed the  suflSciency  of  the  complaint,  but  of  it 
have  grav^  doubt.  The  demurrer  must  be  over- 
ruled." 

Roger  M.  Sherman,  attorney  and  of  counsel  for 
appellant,  argued: — 

I.  The  contract  which  Philbrook  described  in 
his  schedules  as  "  one-fourth  contingent  interest  in 
Patent  No.  42,920,"  was  by  its  terms,  assignable.  It 
reads  to  his  assigns.  It  was  in  its  nature  assignable. 
Devlin  v.  The  Mayor,  63  N.  Y.  8,  14-19;  Zabriskie 
V.  Smith,  13  lb.  335;  Barnes  v.  Morgan,  3  Hun,  703; 
McKee  v.  Judd,  12  N.  Y.  662;  Sherman  v.  Elder,  24 
lb.  381;  Rightmeyer  t?.  Remsen,  38  lb.  206;  Gillett 
V.  Bate,  86  lb.  92.  It  is  no  obstacle  that  the  right 
depends  upon  a  contingency.  Couch  v.  Delaplaino, 
2  N.  Y.  397;  Lawrence  v.  Bayard,  7  Paige,  70;  Powell 
V.  Waldron,  89  N.   Y.  328 ;  Nor  that  it  is  coupled 

The  plaintiff  also  seeks  to  set  aside  the  assignment  from  Pliilbrook  to 
Thompson,  and  the  sale  by  Thompson  to  Smith  as  having  been  made  with 
the  intent  to  hinder,  delay  and  defraud  the  creditors  of  Pliilbrook,  but  tliat 
action  cannot  be  maintained  by  this  plaintiff  because  he  represents  creditors 
who  are  not  judgment  creditors,  and  it  is  well  settled  by  the  laws  of  this 
state  that  such  an  action  can  be  maintained  only  by  a  judgment  creditor. 

I  do  not  think  that  in  a  case  of  this  kind  where  the  plaintiffs  cause  of 
action  is,  to  say  the  least,  so  doubtful,  that  an  injunction  which  rests  largely 
in  the  discretion  of  the  court  should  be  granted. 

Motion  to  continue  the  injunction  denied,  and  the  temporary  injunction 
vacated,  with  $10  costs. 
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with  a  burden;  Sewell  v.  Ives,  61  How.  54;  Grocer's 
Bank  v.  Murphy,  60  lb.  426;  Stinements  r.  Ainslie,  4 
Den.  573;  Carter  t?.  Hammett,  12  Barb.  263;  Lawis 
V.  Burr,  8  Bosw.  140.  In  general  such  a  trust  passes 
to  the  personal  representatives,  and  it  is  therefore 
assignable;  Boone  v.  Citizen's  Savings  Bank,  84  N. 
Y.  83;  Ex  parte  Howell,  61  How.  179,  Regarded  as 
a  mere  power,  being  coupled  with  a  beneficial  inter- 
est, it  is  assignable:  Clark  v.  Crego,  47  Barb.  599; 
aflSrmed  51  N.  Y.  646;  Barnes  v.  Morgan,  supra. 
Philbrook  is  estopped  to  deny  the  assignable  charac- 
ter of  this  asset.  He  has  made  it  a  consideration 
for  his  discharge  from  the  debts  of  his  creditors, 
plaintiffs  assignors.  Gillett  v.  Bates,  86  N.  Y.  at 
p.  92,  93. 

II.  The  asset  in  question  is,  in  Philbrook's  hands, 
power  or  control,  not  divested  of  its  trust  character; 
the  trust  is  enforceable  by  any  court  of  general 
chancery  powers,  having  the  parties  before  it.  Clark 
V.  Clark,  17  How.U.  S.  315;  Phelps  v.  McDonald,  99 
U.  S.  302-306;  Michand  t?.  Girod,  4  How.  U.  S.  at 
p.  557;  2  Story  Eq.  Jur.,  §  899,  900;  Mead  v.  Merritt, 
2  Paige.  404;  McCartney  v.  Bostwick,  32  N.  Y.  57. 
Except  the  limited  power  to  annul  a  discharge,  the 
jurisdiction  and  authority  of  the  Massachusetts  In- 
solvent Court  ceases  with  the  granting  of  a  discharge. 
Rice's  Case,  7  Allen  114,  In  Harlow  v.  Tufts,  4 
Cush.  448,  the  supreme  judicial  court  held  that  it  had 
jurisdiction  of  a  bill  in  equity  against  persons  charged 
with  fraudulently  disposing  of  any  of  the  estate  of 
the  insolvent  debtor.  See  also  Lancaster  v.  Choate, 
5  Allen,  534;  Hill  v.  Hersey,  1  Gray,  586;  Foster  v. 
Lamb,  6  Allen,  561;  Fains  v.  Richardson,  lb.  118. 

III.  There  is  a  general  jurisdiction  in  equity  to  en- 
tertain a  suit  by  a  person  for  whose  benefit  a  trust 
is  executed  who  is  to  be  the  ultimate  receiver  of  the 
money,  to  have  it  paid  to  him,  and  where  the  trustee 
is  guilty  of  what  the  law  considers  a  breach  of  trust 
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in  regard  to  the  trust  property  the  cestui  que  trust 
may  invoke  the  aid  of  equity  to  give  him  such 
remedy  in  the  premises  as  the  circumstances  may 
require.  Story  Eq.  PL,  §  155;  James  v.  Cowing,  17 
Hun,  269;  Bate  v.  Graham,  11  N.  Y.  237,  239,  242; 
Wright  V.  Delafield,  26  lb.  266;  Crouse  v.  Frothing- 
ham,  97  lb.  113,  114. 

IV.  This  suit  was  well  brought  against  Thompson, 
as  a  colluding  trustee,  and  Smith,  having  a  colora- 
ble title  to  the  property  as  co-defendants,  with  Phil- 
brook,  as  a  trustee  ex  maleficio.  Crouse  v.  Frothing- 
ham,  97  N.  Y.  113,  114;  Fort  Stanwix  Bank  v.  Leg- 
gett,  51  lb.  554;  Dewey  v.  Meyer,  72  lb.  70,  78. 

V.  The  denial  of  particular  intentions,  ear  marks, 
or  circumstances  of  fraud,  is  ineffectual;  the  facts 
being  admitted  upon  which  the  law  imputes  fraud. 
Doss  V.  Tyack,  14  How.  U.  S.  at  p.  313. 

VI.  This  court  must,  in  due  regard  to  the  mandate 
of  the  Federal  Constitution,  give  due  faith  and  credit 
to  the  proceedings  of  the  Massachusetts  Insolvent 
Court,  which,  as  pleaded  and  admitted,  create  a  trust 
for  plaintiff. 

VII.  Those  proceedings,  however,  do  not  go  to  the 
extent  of  making  the  discharge  of  Philbrook  a  muni- 
ment of  title  to  those  assets,  which  he  assigned  as  a 
consideration  for  the  discharge.  Clark  v.  Clark,  17 
How.  U.  S.  at  p.  321.  If  they  do  those  proceedings 
are,  so  far  as  the  discharge  is  concerned,  fraudulent 
and  void.  Devlin  v.  Cooper,  84  N.  Y.  418;  Slacum 
V.  Simms,  5  Cranch,  363,  367,  368,  Marshall,  C.  J.; 
Sturgis  V.  Crowninshield,  4  Wh.  197-8;  Harris  v. 
Burdett,  11  J.  &  Sp.  57;  76  N.  Y.  582;  Bissell  v. 
Kellogg,  65  N.  Y.  432;  Forbes  v.  Waller,  25  lb.  430. 
If  fraudulent  the  discharge  is  not  within  the  protec- 
tion of  the  Federal  Constitution.  Story  on  Conflict 
of  Laws,  §§  597,  608,  609;  Lazier  v.  Westcott,  26  N. 
Y.  152;  Kerr  v.  Kerr,  41  lb.  275.  Plaintiff  disclaims 
any  construction  of  his  prayer  respecting  the  dis- 

14 
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—  -  -       -  -  -  -  -       -  .  -      -  ^^_^_ 

charge,  except  as  incidental  to  the  relief  by  receiver 
and  in  junction. 

Harvey  D.  Hadlock,  attorney,  and  of  counsel  for 
respondent,  in  answer  to  the  points  relied  on  by 
appellant,  argued: 

I.  There  was  nothing  conveyed  to  Mr.  Philbrook 
by  the  instrument  of  trust,  which  could  pass  to  his 
assignee  in  insolvency,  and  when  the  interest  of 
Mr.  Philbrook  was  appraised  at  one  dollar  that  was 
all  that  his  interest  would  then  bear.  The  instru- 
ment of  trust  gave  Mr.  Philbrook  the  right  to  col- 
lect such  sums  as  were  due  for  past  infringements  of 
a  then  defunct  patent.  It  did  not  and  could  not 
vest  in  him  any  interest  in  the  patent,  for  that  had 
by  operation  of  law  ceased  to  exist.  He  was  simply 
created  a  trustee  of  such  moneys  as  he  might  col- 
lect in  excess  of  all  the  expenses  incident  to  the 
collection,  as  specified  in  the  instrument  of  trust, 
and,  after  all  expenses  had  been  paid,  one-fourth  of 
all  sums  collected  could  be  appropriated  to  himself, 
and  therefore  there  was  nothing  that  could  pass  to 
Mr.  Philbrook's  assignee  in  insolvency.  The  value 
of  his  interest  remained  to  be  established,  and  was 
made  dependent  upon  his  personal  exertions  ;  and 
such  an  interest  cannot  pass  to  an  assignee;  and  as 
the  contract  was  a  contract  between  him  and  his 
cestuis  que  trust  based  upon  a  personal  trust  and  per- 
sonal services,  it  could  not  be  assigned.  Henry  t\ 
Hughes,  1  J.  J.  Marsh,  454;  Bathrich  v.  Purdy,  3 
Mo.  82;  Lansden  v.  McCarthy,  45  lb.  106.  And  if 
he  could  not  assign  as  against  the  rights  of  his  cestuis 
que  trust  his  insolvency  would  not  make  his  assignee 
a  trustee  in  his  stead,  with  power  to  sell  the  trustee- 
ship at  public  auction  to  the  highest  bidder.  Shaw 
V.  Del.  R.  R.  Co.,  3  Stockt.  229;  Perry  on  Trust,  § 
104,  and  §  401.  The  trust  estate  did  not  pass  to 
the  assignee  of  an  insolvent,  nor  does  his  certificate 
of  discharge  relieve  him  from  any  fiduciary  obliga- 
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tion.  Perry  on  Dmst,  §  58.  It  follows  that  as  Mr. 
Philbrook  did  not  conceal  anything  that  the  assignee 
was  entitled  to  receive,  and  as  there  was  nothing  for 
the  assignee  to  take  when  Mr.  Philbrook  was  in 
insolvency,  and  as  he  has  been  discharged,  this  court 
has  no  jurisdiction  over  the  subject  matter  of  the 
plaintiflTs  complaint. 

II.  The  counsel  for  the  complainant  claimed  that 
courts  of  equity  have  jurisdiction  over  matters  in 
insolvency,  and  in  support  of  that  claim  cited  Harlow 
V.  Tufts,  4  Ctish.  448,  apparently  unmindful  of  §  15 
of  chap.  157,  of  the  insolvent  laws  of  Massachusetts, 
which  provides  that  the  Supreme  Judicial  Court 
shall  have  a  general  jurisdiction  of  all  cases  arising 
under  chapter  157;  and  that  it  may  from  time  to 
time  make  such  general  rule  and  forms  as  it  deems 
necessary  to  establish  and  maintain  a  regular  and 
uniform  course  of  proceedings  in  all  the  counties. 
And  that  it  may  upon  the  bill,  petition,  or  other 
proper  process,  of  any  party  aggrieved,  hear  and 
determine  the  case  as  a  court  of  equity.  The  deci- 
sion in  the  case  Harlow  v.  Tufts  was  rendered  in 
accordance  with  the  provisions  of  the  15th  section 
of  chap.  157.  It  must  not  be  overlooked  that  the 
person  seeking  relief  in  that  case  was  the  assignee 
in  insolvency  and  not  a  creditor  or  an  assignee  situ- 
ated as  Mr.  Murphy  is  in  this  case. 

By  the  Court. — Freedman,  J. — All  the  allegations 
of  conspiracy,  fraud,  collusion  and  concealment  stated 
in  the  complaint  having  been  denied  in  the  answer 
to  which  the  plaintiff  has  demurred,  the  facts  still 
available  to  the  plaintiff  may  be  summed  up  as 
follows : 

The  plaintiff  sues  as  assignee  of  the  claims  of 
certain  creditors  who  are  residents  of  the  state  of 
Massachusetts,  and  who,  in  the  year  1885  proved 
their  demands  in  an  Insolvency  Court  of  that  state 
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against  the  defendant  Ruel  Philbrook.  The  Insol- 
vency Court  was  a  court  of  record  and  had  full  juris- 
diction over  the  matters  contained  in  Philbrook's 
petition  for  a  discharge.  The  assignment  of  the 
said  creditors  to  the  plaintiff  was  not  made  until 
1887.  Philbrook  was  a  voluntary  insolvent  peti- 
tioner in  the  Massachusetts  proceedings,  and  in  the 
course  of  such  proceedings  the  defendant  Ruel  W. 
Thompson  was  duly  appointed  assignee  for  the  bene- 
fit of  creditors.  By  the  law  of  Massachusetts  the 
assignment  vested  in  Thompson  all  the  property  of 
Philbrook  which  he  could  have  lawfully  sold,  as- 
signed or  conveyed,  or  which  might  have  been  taken 
on  execution  against  him,  and  also  his  rights  of  action. 
Philbrook  included  in  his  schedule  of  assets  ••  one- 
fourth  contingent  interest  in  patent  No.  42,920," 
which  patent  was  for  an  improvement  in  fire  en- 
gines. This  item  was  stated  as  "  of  no  value."  It 
was  duly  appraised  as  of  no  value  by  appraisers  duly 
appointed,  and  subsequently,  upon  due  notice,  duly 
sold  at  public  auction  in  the  course  of  the  proceed- 
ings by  Thompson,  as  assignee,  to  the  defendant 
Albert  H.  Smith,  as  the  highest  bidder  therefor, 
for  the  sum  of  two  dollars.  Smith  then  was,  and 
now  is,  the  son-in-law  of  Philbrook.  In  May,  1885, 
Philbrook  obtained  from  said  Court  of  Insolvency  a 
full  discharge  from  all  debts  proved  against  his 
estate,  and  from  all  debts  held  by  residents  of  the 
commonwealth  of  Massachusetts,  which  said  dis- 
charge he  pleads  as  a  bar  to  the  present  action,  on 
the  ground  that  the  creditors  represented  by  the 
plaintiff  were  residents  of  Massachusetts  and  parties 
to  the  insolvency  proceedings,  and  as  such  proved 
their  claims  against  him  and  shared  in  the  proceeds. 
To  overcome  this  plea  the  plaintiff  relies  upon  the 
fact  that,  since  the  said  sale  to  Smith,  the  latter  has 
not  attempted  to  exercise  any  right  or  control  over, 
or  to  assert  any  interest  in  or  to  said  one-fourth 
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contingent  interest  in  the  said  letters  patent,  but 
that  he  has  allowed  Philbrook  to  litigate  claims  for 
infringement  of  said  letters  patent  during  the  life  of 
the  patent.  Concerning  this  claim  Philbrook  says 
in  his  answer  : 

'*  That  at  the  time  when  he  filed  his  petition  in 
insolvency,  as  aforesaid,  he  was  an  assignee  in  trust 
of  certain  rights,  recoveries  and  choses  in  action, 
created  by  an  instrument  dated  the  20th  day  of 
May,  1884,  for  infringement  of  said  letters  patent 
during  the  term  of  their  existence,  a  period  of  seven- 
teen years,  said  patent  having  expired  on  the  24th 
day  of  May,  1881;  that  the  condition  of  said  trust 
was  that  he  was  to  prosecute  all  claims  that  had 
arisen  by  reason  of  the  infringements  of  said  letters 
patent  during  their  said  term  of  existence,  and  pay 
all  the  expenses  of  such  prosecution,  and  when  all 
expenses  of  such  prosecution  had  been  paid  from 
such  sums  as  he  held  in  excess  of  the  necessary 
expenses  aforesaid,  he  was  to  have  and  enjoy  as  his 
own  separate  property  one-fourth  interest  in  all  re- 
coveries ;  *  *  *  ♦  that  at  no  time  since  he  was 
trustee,  as  aforesaid,  has  there  been  any  fund  in  his 
hands  for  distribution;  that  at  the  time  when  he 
filed  his  proceedings  in  insolvency,  as  aforesaid,  he 
had  never  received  as  much  as  one  dollar  by  reason 
of  the  assignment  of  May  20th,  1884,  and  that  on 
the  13th  day  of  October,  1884,  the  only  interest  that 
he  had  in  and  to  the  rights  and  recoveries  specified 
in  his  said  assignment  was  that  of  trustee,  and  that 
interest  he  has  continued  to  hold  until  the  present 
time,  and  is  now,  so  far  as  within  his  power,  prose- 
cuting said  suits  to  final  decree  to  obtain  the  rights 
and  recoveries  arising  by  reason  of  the  infringements 
aforesaid." 

Upon  this  state  of  facts  the  plaintiff  demands  judg- 
ment: 1.  That  said  discharge  granted  by  the  Court 
of  Insolvency  within  and  for  the  county  of  Suffolk,  in 
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the  commonwealth  of  Massachusetts,  on  or  about  the 
29th  day  of  May,  1885,  to  the  defendant  Philbrook 
be  adjudged  null,  void  and  of  no  effect  as  against 
plaintiff  and  as  a  bar  to  the  debts  proved  against  his 
estate  aforesaid.  2.  That  it  be  adjudged  and  decreed 
that  all  right,  title  and  interest  of  said  defendant  Phil- 
brook,  which  he  had  on  the^  13th  day  of  October, 
1884,  in  or  to  one-fourth  contingent  or  other  interest 
in  letters  patent  of  the  United  States,  number  42,920, 
or  any  suits,  demands,  rights  or  causes  of  action  for 
or  because  of  infringements  thereof  are  subject  to  a 
lien  in  favor  of  this  plaintiff  to  the  extent  of  the 
claims  assigned  to  him  as  aforesaid  and  interest  there- 
upon; and  that  the  sale  and  conveyance  to  said  Smith 
is  null,  void  and  of  no  effect.  3.  That  a  receiver  be 
appointed  herein  to  take  possession  and  control  of 
all  said  right,  title  and  interest,  and  that  he  have 
power  to  interplead  and  be  substituted  in  all  the  suits 
at  law  and  itx  equity  aforesaid  as  fully  as  said  de- 
fendants Philbrook,  Thompson  or  Smith  are  or  may 
lawfully  be  in  his  or  their  name,  place  and  stead: 
and  to  hold  and  prosecute  the  same  subject  to  the 
direction  of  this  court.  4.  That  the  defendants,  their 
and  each  of  their  attorneys,  counsel,  agents,  employes 
and  all  persons  acting  by  their  and  each  of  their  ap- 
pointment, or  authority,  be  during  the  pendency  of 
this  action  and  permanently  enjoined  and  restrained 
from  selling,  assigning,  transferring,  receiving,  col- 
lecting, discharging,  incumbering  or  in  any  manner 
disposing  of  or  interfering  with  said  one-fourth  in- 
terest in  letters  patent  of  the  United  States,  number 
42,920,  or  in  any  of  said  suits  at  law  or  in  equity  or 
any  cause  of  action  therein  or  in  any  manner  inter- 
meddling or  proceeding  in  said  actions  or  suits  or 
either  of  them,  &c.,  &c. 

I  fail  to  perceive  how  the  plaintiff,  upon  the  fore- 
going state  of  facts  admitted  by  the  demurrer,  can 
have  the  relief  claimed,  or  any  part  thereof. 
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The  Court  of  Insolvency  of  the  state  of  Massachu- 
setts having,  as  a  court  of  record,  obtained  full  juris- 
diction over  the  matters  embraced  in  Philbrook's 
petition,  and  over  the  persons  of  plaintiffs  assignors 
by  reason  of  their  appearance  and  submission  to  the 
jurisdiction  of  the  court,  and  the  proof  of  their-  claims, 
and  there  having  been  no  conspiracy,  fraud,  collu- 
sion or  concealment  in  the  proceedings,  full  faith  and 
credit  must  be  given  to  the  judgment  of  said  court, 
and  the  said  judgment,  and  the  discharge  granted 
thereby,  must  be  held  to  be  conclusive  between  the 
parties  and  a  bar  to  any  other  action  founded  on  a 
matter  involved  therein  and  determined  by  it.  A 
controversy  between  citizens  of  the  same  state  can- 
not, after  its  final  determination  by  the  courts  of  that 
state,  be  re-opened  or  reviewed  in  another  state  in 
consequence  of  a  mere  assignment  by  a  party  to  the 
controversy  to  a  citizen  of  another  state.  No  such 
assignor  can  convey  a  greater  title  than  he  himself 
possesses. 

There  are  still  other  reasons  why  the  plaintiff 
must  fail  upon  the  case  as  it  stands  : 

If  Philbrook's  interest  in  the  letters  patent  was 
assignable  at  all,  it  passed  to  his  assignee,  and  was 
by  the  latter  duly  sold  to  Smith  as  the  highest  bidder 
therefor.  By  that  sale  the  title  to  such  interest  be- 
came vested  in  Smith.  In  the  absence  of  conspiracy, 
fraud,  collusion  and  concealment,  the  sale  cannot  be 
disturbed,  and  it  was  competent  thereafter  for  Smith 
to  relinquish  the  subject  of  his  purchase  to  Philbrook. 

But  even  if  there  had  been  some  irregularity  or 
inadequacy  in  the  appraisement  or  sale,  for  which 
the  sale  could  be  set  aside  in  the  exercise  of  the 
discretion  of  the  court  and  a  re-sale  ordered,  it  is  too 
clear  for  argument  that  no  other  court  than  the  In- 
solvency Court  can  make  such  an  order. 

In  conclusion  it  should  be  pointed  out  that,  what- 
ever interest  Philbrook  really  had  in  the  said  letters 
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patent,  depended  upon  a  certain  contract,  a  copy  of 
which  was  set  forth  by  him  in  full  in  his  answer. 
By  that  it  appears  that  his  interest  was  purely  spec- 
ulative ;  that  it  was  in  trust  to  him ;  that  it  depended 
upon  the  ultimate  success  of  litigations  then  pending 
and  thereafter  to  be  brought ;  and  that  such  ultimate 
success  was  dependent  upon  his  personal  exertions 
and  upon  his  ability  to  raise  and  procure  the  neces- 
sary funds  with  which  to  pay  the  necessary  expenses. 
Such  an  interest  was  a  personal  trust  based  upon 
personal  services  to  be  thereafter  rendered,  and  as 
such  it  could  not  be  assigned.  His  duties  as  such 
trustee  could  not  be  renounced  by  an  assignment  to 
his  assignee  in  insolvency  without  the  consent  of  his 
cestuis  que  trust ;  and,  consequently,  notwithstanding 
the  assignment,  his  assignee  could  not,  and  did  not, 
become  a  trustee  in  his  stead  with  power  to  sell  the 
trusteeship  at  public  auction  to  the  highest  bidder. 

Thus  it  has  been  shown  that,  in  whatever  aspect 
the  case  as  left  by  plaintiff's  demurrer  is  considered, 
the  plaintiff  has  no  cause  of  action.  In  no  aspect  of 
it  will  the  law,  in  the  face  of  Philbrook  's  specific 
denials  and  explanations,  raise  an  implied  trust  in 
favor  of  plaintiff's  assignors  or  sustain  an  implication 
of  fraud  for  their  benefit. 

The  order  and  interlocutory  judgment  should  be 
affirmed  with  costs,  with  leave  to  plaintiff  to  with- 
draw his  demurrer  on  payment  of  such  costs  and  of 
the  costs  below. 

Sedgwick,  Ch.  J.,  and  Tbuax,  J.,  concurred. 
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HELEN  JULIA  OSZKOSCIL,  by  Guakdian.  etc., 
Appellant,  v.  THE  EAGLE  PENCIL  COMPANY, 
Respondent. 

Negligence  case. — Absence  of  specific  instructions  by  employer  to  empltvyee^ 
when  not  ground  of  liability, — Minors,  principles  (U  to  duty  qf  employer 
towards. 

Where  all  the  parts  of  the  machinery  and  tlieir  movements  are  fully  exposed 
to  view  and  the  employee  lias  been  engaged  thereon  for  some  time,  the  ab- 
sence of  specific  instructions  by  the  eniployer  to  the  employee  not  to  permit 
her  hand  to  be  caught  l^etween  the  moving  machinery,  constitutes  no  ground 
of  liability. 

Tlie  principles  laid  down  in  Hickey  v.  Taaffe,  105  N.  Y.  p.  26,  as  to  the 
general  rule  of  law  upon  the  subject  of  employees  not  being  altered  by  the 
bare  fact  that  an  employee  is  a  minor,  applies. 

Before  Sedgwick,  Ch.  J.,  and  Feeedman,  J. 

Decided  June  28, 1889. 

Appeal  by  plaintiff  from  judgment  entered  upon  a 
dismissal  of  the  complaint  at  the  trial. 

In  addition  to  the  facts  stated  in  the  opinion,  it 
appeared  on  the  trial  that  the  plaintiff  was  of  an 
age  to  appreciate  and  to  have  full  knowledge  of  the 
danger  of  permitting  her  hand  to  be  caught  between 
the  moving  machinery,  and  was  competent  to  per- 
form the  duty  required  of  her. 

Hays  &  Greenhaum,  attorneys,  and  Daniel  P.  Hays^ 
of  counsel,  for  appellant,  argued: — 

I.  The  court  erred  in  refusing  to  submit  the  ques- 
tions of  fact  to  the  jury  and  dismissing  the  com- 
plaint. It  has  been  well  settled  that,  in  employing 
young  persons,  the  employer  is  bound  to  take  notice 
of  their  age  and  ability,  and  to  use  ordinary  care  to 
protect  them  from  risks  which  they  cannot  properly 
appreciate  and  to  which  they  ought  not  to  be  ex- 
posed.    This  is  a  duty  which  cannot  be  delegated. 


218  OSZKOSGIL  0.  THB  EAQLE  PENCIL  00. 

Appellaut's  points. 

and  any  failure  to  perform  it  leaves  the  master  sub- 
ject to  the  same  liability,  with  respect  to  such  risks, 
as  if  the  child  were  not  a  servant.  Shertnan  &  Red- 
field  on  Negligence,  sec.  219;  Buckley  v.  Gutta  Percha 
Mfg.  Co.,  41  Hun,  450;  Coombs  v.  New  Bedford  Cord- 
age Co.,  102  Mass.  572;  Grizzle  v.  Frost,  3  Fost  and 
F.  622;  Fanter  v.  Clark,  15  III  App.  470;  Hickey  v. 
Taaffe,  105  N.  Y.  36;  Sullivan  v.  India  Mfg.  Co.,  113 
Mass.  396  at  399;  Finnerty  v.  Prentice,  75  iV^.  Y.  615, 
MS.  The  rule  invoked  by  the  appellant  is  that  laid 
down  in  the  above  cases.  The  plaintiff  was  an  in- 
fant, 15  years  of  age,  not  accustomed  to  working  on 
machinery,  just  three  months  out  of  school,  was 
given  no  instructions  as  to  the  dangers  incident  to 
cleaning  or  operating  the  machine,  but,  on  the  con- 
trary, was  directed  to  clean  it  while  it  was  in  motion. 
The  machine  was  one  operated  by  steam,  and  had 
many  wheels  and  rollers  moving  quickly.  She  had 
only  been  employed  on  it  one  week.  She  was  at- 
tending to  her  work,  and  not  looking  at  any  other 
place.  No  one  told  her  it  was  dangerous  to  clean 
this  machine  while  in  motion.  Under  the  above  de- 
cisions, it  was  clearly  a  question  for  the  jury  to  say 
whether  it  was  dangerous  to  clean  the  machine  while 
in  motion,  whether  proper  instructions  were  given 
to  plaintiff,  or  whether  she  was  old  enough  to  appre- 
ciate the  dangers  of  the  occupation,  and  whether  she 
was  guilty  of  contributory  negligence. 

II.  The  case  of  Hickey  v.  Taaffe,  105  N.  Y.  36, 
which  has  been  cited  above  as  an  authority  in  favor 
of  plaintiff's  position,  is  also  relied  upon  by  defend- 
ant to  support  the  nonsuit.  Although  in  that  case 
the  court  held  that  the  girl  could  not  recover,  it  rec- 
ognized the  principle  contended  for  by  us,  and  af- 
firmed the  dismissal  of  the  complaint  upon  the 
ground  that  while  the  plaintiff  had  received  no  in- 
structions as  to  the  dangers  of  the  machine,  she  had 
acquired  the  information  from  the  best  of  all  teach- 
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ers — ^practical  experience.  In  that  case  the  plaint- 
iff was  fourteen  years  and  four  months  old,  and  had 
been  employed  in  the  laundry  nearly  four  months, 
from  AprU  1st  to  July  26th.  She  had  fed  the 
machine  for  six  weeks.  During  that  time  defend- 
ant had  talked  to  her  about  her  hair  being  too  long, 
and  told  her  to  keep  it  up  in  front  or  it  might  get 
caught  in  the  rollers  and  be  burned  off.  She  knew 
the  rollers  were  so  close  together  that  they  would, 
if  they  caught  her  hair,  either  draw  it  out  of  her 
forehead  or  burn  it  off,  and  she  knew  this  did  once 
occur.  She  knew  also  that  the  rollers  were  hot 
enough  to  iron  a  collar  and  that  there  was  a  pressure 
of  one  roller  upon  the  other.  She  also  knew  that  if 
her  hand  was  caught  between  the  rollers  it  would 
be  burned  and  crushed,  and  she  knew  that  other 
girls  had  had  their  hair  caught  and  burned  off  on 
the  machine.  She  knew  that  the  upper  roller  was 
weighed  down  to  the  lower  roller  by  weights.  It 
can  readily  be  seen  that  the  plaintiff  in  that  case 
knew  all  about  the  machine  that  the  defendant  could 
have  told  her.  The  law  did  not,  therefore,  require 
the  defendant  to  go  through  the  idle  ceremony  of 
pointing  out  dangers  of  which  she  was  aware.  In 
the  case  at  bar  the  plaintiff  had  no  knowledge  of  the 
dangers,  she  had  had  no  experience  such  as  the 
plaintiff  in  Hickey  v.  Taaffe  had  received,  but  she  was 
injured  after  working  a  week  at  the  machine,  and 
while  performing  her  work  in  the  manner  in  which 
she  had  been  directed  to  perform  it  by  defendant's 
foreman. 

Stine  &  Caiman,  attorneys  and  of  counsel,  for 
respondent,  argued. 

I.  Plaintiff  was  engaged  in  the  room  where  she 
received  the  injury,  fully  twelve  weeks  before  the 
accident  ;  during  aU  that  period,  this  machine  was 
used  by  other  girls  there,  and  no  one  else  was  hurt 
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there  ;  during  all  the  time  plaintiff  was  there  she  never 
heard  of  any  one  being  hurt  by  this  machine.  It  is 
clear  from  plaintiff's  testimony  throughout,  that  she 
had  seen  this  machine  operated  during  aU  the  time 
that  she  was  there,  and  that  it  was  a  machine  of 
very  simple  construction,  and  that  when  she  was 
placed  at  the  machine  to  attend  to  it,  her  duties  were 
of  the  very  simplest  and  safest  kind.  It  was  a 
machine  which  had  been  in  that  factory  for  years, 
and  as  plaintiff  herself  testified,  she  never  heard  of 
any  one  else  being  hurt.  Where,  then,  is  there  any 
negligence  on  the  part  of  the  defendant  ?  The  plain- 
tiff testifies,  that  she  was  ordered  to  clean  the 
machine  while  in  motion  ;  if  this  be  true,  as  must  be 
assumed  in  the  absence  of  evidence  by  the  defend- 
ant, this  is  no  proof  of  negligence.  There  is  nothing 
in  the  whole  case,  not  a  word,  not  an  iota  of  evidence 
that  the  cleaning  of  this  machine  in  motion  was  dan- 
gerous. This  case  is  as  closely  analogous  to  that  of 
Hickey  v.  Taaffe,  in  105  N.  Y.  26,  as  any  two  cases 
can  be.  In  that  case,  as  in  this,  there  was  a  girl  of 
just  about  the  same  age  (in  fact  Miss  Hickey  was 
about  six  or  seven  months  younger  than  the  plaintiff 
herein),  who  was  employed  upon  machinery,  which 
in  itself  was  not  dangerous,  but  which,  as  all  ma- 
chinery, can  become  dangerous  if  handled  negligently. 
In  that  case  even,  it  had  happened,  as  appears  from 
the  testimony  therein,  that  another  girl  had  been 
injured  by  carelessness.  This  did  not  appear  in  this 
case.  In  that  case,  the  court  holds  that  plaintiff 
could  not  recover. 

All  the  plaintiff  in  this  case  had  to  do,  all  her 
duties,  were  connected  with  those  parts  of  the 
machine  which  were  in  clear  view  of  plaintiff  all  the 
time.  And  as  the  court  said  in  Hickey  v.  Taaffe, 
on  pages  35  and  36,  there  is  no  doubt  that  an  em- 
ployee in  accepting  services  with  a  knowledge  of  the 
character  and  position  of  the  machinery,  the  dangers 
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of  whicli  are  apparent,  and  from  which  he  might  be 
liable  to  receive  injury,  assumes  the  risks  incident  to 
the  employment  and  cannot  call  upon  the  defendant 
to  make  alterations  to  secure  greater  safety.  A 
mere  inspection  of  the  machine  will  show  that  there 
is  no  possibility  pf  any  machine  operated  by  steam 
being  safer  or  more  easily  handled  than  the  one  in 
question  here. 

II.  In  Hickey  v.  Taaffe,  it  is  held  that,  she  being 
of  an  age  to  appreciate  and  having  full  knowledge 
of  the  danger  and  at  the  same  time  being  competent 
to  perform  the  duty  demanded  from  her,  the  fact 
that  she  was  a  minor,  does  not  alter  the  general  rule 
of  law  upon  this  subject  of  employees  taking  upon 
themselves  the  risks  which  are  patent  and  incident 
to  the  employment. 

By  THE  CouKT. — Fbeedman,  J. — No  evidence  was 
adduced  at  the  trial  of  any  defect  or  want  of  repair 
or  secret  danger  in  the  machinery  complained  of. 
The  machinery  appeared  to  have  been  in  every  way 
suitable  and  adequate  for  the  purposes  for  which  it 
was  used.  Whatever  danger  there  was  arose  from 
coming  into  contact  with  some  one  of  the  parts 
while  in  motion.  But  all  the  parts  of  the  machinery, 
and  their  movements,  were  fully  exposed  to  view. 
Under  these  circumstances,  and  the  plaintiff  having 
been  engaged  upon  said  machinery  for  some  time, 
a  specific  instruction  by  the  employer  to  the  plaint- 
iff not  to  permit  her  hand  to  be  caught  between 
the  moving  machinery,  was  unnecessary,  and  the 
absence  of  such  an  instruction  constitutes  no  ground 
of  liability.  An  employee  in  accepting  or  continuing 
in  service  with  a  knowledge  of  the  character  and 
position  of  the  machinery,  the  dangers  of  which  are 
apparent,  and  from  which  he  may  be  liable  to 
receive  injury,  assumes  the  risks  incident  to  the 
employment,  and  the  fact  that  he  is  a  minor,  does 
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not  change  the  rule.  Upon  the  principle  laid  down 
and  enforced  in  Hickey  v.  Taaflfe,  105  N.  Y.  36.  the 
complaint  was  properly  dismissed. 

The  judgment  should  be  aflSrmed  with  costs. 


Sedgwick,  Ch.  J.,  concurred. 


AARON  B.  COHU,  as  Executob,  etc..  Respondent 
V.  JOSEPH  HUSSON,  Appellant. 

stay  of  proceedings,  non-pajfment  qf  costs  awarded  by  a  general  term  order 
made  on  an  appeal  from  an  order  operates  an, — Meversaltoitkoutpr^udice. 

Under  §  779  of  the  Code  of  Civil  Procedure  as  amended  by  chapter  181  of 
the  Laws  of  1884,  the  non-payment  of  costs  (within  the  time  limited  by 
that  section)  awarded  by  a  general  term  order,  made  on  an  appeal  from 
an  order  below,  works  a  stay  of  all  proceedings  on  the  part  of  the  party 
against  whom  the  costs  were  awarded,  including  the  service  of  a  notice  of 
appeal  from  a  judgment  entered  against  him  in  the  action  in  which  the 
general  term  order  is  entered  subsequent  to  the  entry  of  that  oi-der.* 

Where  the  service  of  a  notice  of  appeal  from  a  judgment  is  irregular,  as 
having  been  made  pending  a  stay  arising  from  the  non-payment  of  costs 
awarded  by  an  order,  and  the  court  below  erroneously  ordera  lis  acceptance, 
the  general  term  (the  appeal  from  the  judgment  having  already  been 
heard  t )  may  reverse  the  order  below  without  prejudice  to  the  appeal  from 
the  judgment  upon  terms. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman  J. 

Decided  June  28,  1889. 

Appeal  from  an  order. 

The  issues  in  this  case  were  tried  before  the  court 


*  Neither  of  the  counsel  adverted  to  the  fact  that  since  the  decision  of  Ver- 
plank  V,  Kendall,  47  Superior  Ct.  R.  513,  §  779,  had  been  amended  by  chap- 
ter 181  of  the  laws  of  1884,  upon  which  fact  the  above  decision  rests. 

f  The  appeal  from  the  judgment  was  heard  at  the  same  term,  and  decided 
August  8,1889«     (See  post.) 
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and  a  jury  November  7, 1888,  and  a  verdict  rendered 
in  favor  of  the  defendant. 

The  clerk  of  the  court  having  refused  to  tax  costs 
in  favor  of  defendant  against  plaintiflP',  and  the  court 
at  special  term  having  made  an  order  sustaining  the 
clerk,  defendant  thereafter,  and  prior  to  February, 
1889,  appealed  to  the  general  term,  where  an  order 
was  made  dated  February  10,  1889,  reversing  the 
order  below,  with  $10  costs  and  disbursements  of  the 
appeal,  and  directing  the  clerk  to  tax  the  costs  of 
the  defendant  in  the  action  and  to  insert  the  same 
in  the  judgment  to  be  entered  in  defendant's  favor 
on  the  verdict.  This  order  was  entered  March  8, 
1889.  The  costs  in  the  action  having  been  taxed, 
judgment  was,  on  March  12,  1889,  entered  on  said 
verdict  in  favor  of  defendant  against  plaintiff  for 
such  costs;  and  a  copy  of  the  judgment  with  a 
notice  of  its  entry  was  that  day  served  on  plaintiff's 
attorney.  On  the  13th  of  March,  1889,  a  copy  of 
the  aforesaid  order  of  reversal,  with  a  demand  for 
payment  of  the  costs  thereby  awarded,  was  served 
on  plaintiff's  attorney.  On  the  15th  day  of  March, 
1889,  the  costs  awarded  by  the  aforesaid  order  of 
reversal  were  taxed  at  $47.52.  On  the  25th  of 
March,  1889,  defendant's  attorney  served  on  plaint- 
iff's attorney  a  notice  that  the  costs  awarded  by  the 
aforesaid  order  of  reversal  had  been  taxed  at  $47.52, 
and  that  defendant  demanded  payment  thereof; 
also  that  more  than  ten  days  having  elapsed  since 
the  service  of  said  order,  and  said  costs  not  having 
been  paid,  defendant  would  at  all  times  insist  that 
all  proceedings  on  the  part  of  the  plaintiff  in  the 
action  were  stayed  until  said  costs  were  paid.  On 
the  1st  of  April,  1889,  defendant  served  a  notice  of 
appeal  from  the  aforesaid  judgment  to  the  general 
term.  On  the  next  day  the  notice  of  appeal  was 
returned,  endorsed,  "  Respectfully  returned  for  the 
reason  that  all  proceedings  on  the  part  of  the  plaint- 
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iff  are  stayed  under  §  779  of  the  Code  for  non-pay- 
ment of  costs  of  order  entered  herein  on  the  8th  of 
March,  1889."  Plaintiff  then  moved  for  an  order 
compelling  defendant  to  receive  said  notice  of  ap- 
peal. After  hearing  counsel,  the  court,  at  special 
term,  made  an  order,  ordering  defendant's  attorney 
to  receive  and  accept  said  notice  of  appeal  as  of 
the  date  of  the  service  thereof  on  him,  to  wit:  April 
1st,  1889.  From  this  order  the  present  appeal  is 
taken. 

Edward  P.   Wilder ^  attorney  and  of  counsel,  for 
appellant. 

Abram  Kling,  attorney  and  of  counsel,  for  respon- 
dent. 

By  the  Court. — Freedman,  J. — This  is  an  appeal 
from  an  order  made  at  special  term  compelling  de- 
fendant's attorney  to  accept  a  notice  of  appeal  from 
the  judgment  in  this  action,  which  notice  had  been 
previously  served  by  plaintiff  and  returned  by  de- 
fendant's attorney  on  the  ground  that  plaintiff's  pro- 
ceedings were  stayed  for  non-payment  of  costs  of 
an  order  under  §  779  of  the  Code  of  Civil  Procedure. 
The  order  awarding  such  costs  was  a  general  term 
order,  which  reversed  an  order  made  at  special  term 
with  $10  costs  and  disbursements  of  the  appeal,  and 
granted  defendant's  motion  below  with  $10  costs. 
There  is  no  claim  that  the  stay,  if  it  existed,  has 
been  waived  by  the  defendant.  The  court  below 
made  the  order  appealed  from  in  deference  to  the 
authority  of  Verplanck  v.  Kendall,  47  Super.  Ct. 
513.  That  case  was  decided  in  1880,  and  at  that 
time  section  779  of  the  Code  read  as  follows:  '*  Where ' 
costs  of  a  motion,  directed  by  an  order  to  be  paid, 
are  not  paid,  &c.,  Ac."  It  was  upon  this  language 
that  it  was  held  by  this  court  that  costs  of  a  motion 
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did  not  include  costs  of  an  appeal  from  an  order. 
In  Phipps  V.  Carman  26  Hun,  518,  decided  in  1882, 
the  general  term  of  the  Supreme  Court  of  the  Sec- 
ond Department  reached  a  different  conclusion.  The 
conflict  between  the  two  .decisions  was  settled  by 
the  passage  of  chapter  181  of  the  Laws  of  1884,  by 
which  section  779  was  amended  so  as  to  r^ad  as 
follows:  •'  Where  costs  of  a  motion,  or  any  other  sum 
of  money,  directed  by  an  order  to  be  paid,  are  not 
paid,  Ac,  Ac." 

Under  the  section,  as  thus  amended,  non-payment 
of  any  sum  of  money  directed  by  an  order  to  be 
paid,  is  made  by  law  a  ground  for  staying  further 
proceedings  in  the  action  on  the  part  of  the  party 
thus  in  default,  and  the  section  applies  to  all  orders, 
irrespective  of  the  question  whether  they  have  been 
made  at  special  or  general  term.  From  this  it  fol- 
lows that  the  order  appealed  from  was  erroneously 
made. 

The  order  must  be  reversed,  with  $10  costs  and 
disbursements  to  be  taxed,  such  reversal,  however, 
to  be  without  prejudice  to  the  appeal  from  the 
judgment  heard  during  this  term,  provided  the  plaint- 
iff, within  20  days,  pay  the  said  costs  and  disburse- 
ments and  the  costs  as  taxed  under  the  former  gen- 
eral term  order. 

Sedgwick,  Ch.  J.,  concurred. 

15 
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JOSEPH  ATKINSON,  ETAL., Respondents,  v.  TITUS 

B.  TRUESDELL,  Appellant. 

a 

Written  contract — Parol  evidence  to  explain  the  meaning  qf  words  used  there" 
in  to  riwke  clear  what  would  otherwise  be  uncertain. 

By  the  words  in  the  agreement  the  glassware,  the  subject  thereof,  was  "  to 
be  made  after  September  1,  and  to.be  taken  by  January  1,  '83.  Terms, 
00  days.    Net  on  dock/' 

The  couit  below  received,  subject  to  objection,  parol  evidence  as  to  the  par- 
ticular meaning  of  the  words  used.  The  evidence  received  showed  that  in 
the  glass  business  the  words  '*  to  be  taken  "  between  fixed  dates,  have  the 
particular  meaning  that  the  buyer  has  the  right  of  ordering  the  goods  to  be 
shipped,  as  he  wishes,  between  the  dates  mentioned,  and  the  seller  must 
ship  them  as  the  buyer  orders,  and  may  not  deliyer  the  goods  without  such 
order  from  the  buyer.  That  the  provision  for  manufacture  after  Septem- 
ber 1st  was  explained  by  evidence  tliat  glass  factories  throughout  the  United 
States  suspend  operations  annually  on  June  30th,  and  resume  on  Sep- 
tember 1st. 

Held,  that  this  evidence  did  not  vary,  nor  tend  to  vary,  the  written  contract, 
but  explained  it  and  made  clear  what,  without  it,  would  have  been  uncer- 
tain. Not  one  word  was  added  to  the  terms  of  the  contract,  but  the  wordfi 
used  in  it  were  exhibited  in  the  same  light  in  which  the  parties  saw  them 
when  they  employed  them,  and  consequently  the  evidence  was  competent 
and  admissible. 

Before  Feeedman  and  Truax,  JJ. 

Decided  June  28, 1889. 

Appeal  by  defendant  from  judgment  entered  in 
favor  of  the  plaintiffs  upon  the  verdict  of  a  jury,  and 
from  order  denying  defendant's  motion  upon  the 
minutes  for  a  new  trial. 

Edward  P.  Wilder,  for  appellant. 

Samuel  W.  Weiss,  for  respondents. 

By  the  Coubt. — ^Fbeedman,  J.      The  action  was 


ATKINSON  V.  TRUESDELL.  227 

Opinion  of  the  Court,  by  Frkspm  Air,  J. 

brought  to  recover,  as  damages  for  the  breach  of  a 
contract,  the  amount  of  the  purchase  price  of  a  por- 
tion of  the  goods  not  taken  by  the  defendant,  which 
amount  was  fixed  by  the  jury.  No  question  wag 
made  on  the  trial  as  to  the  right  of  the  plaintiffs  to 
recover  such  amount,  if  anything,  and  no  exception 
was  taken  by  defendant  to  the  judge's  charge  in  that 
respect,  nor  to  any  other  part  of  the  charge. 

On  July  19,  1882,  the  plaintiffs,  through  their 
agent  Dorflinger  and  the  defendant,  entered  into 
an  agreement  of  sale  and  purchase  of  a  certain  quan- 
tity of  glassware  at  fixed  prices,  the  glassware  *'  To 
be  made  after  September  1st,  and  to  be  taken  by 
January  1,  '83.     Terms,  60  days  net  on  dock." 

As  by  the  terms  of  the  contract  the  defendant  was 
to  take  the  goods  from  a  dock  not  specified,  and  not 
later  than  the  time  stated,  parol  evidence  was  ad- 
missible as  to  thQ  particular  meaning  of  the  words 
used.  The  evidence  received  for  this  purpose  showed 
that  in  the  glass  business  the  words  "to  be  taken  " 
between  fixed  dates,  have  the  particular  meaning  that 
the  buyer  has  the  right  of  ordering  the  goods  to  be 
shipped,  as  he  wishes,  between  the  dates,  and  the 
seller  must  ship  them  as  the  buyer  orders,  and  may 
not  deliver  the  goods  without  such  order  of  the 
buyer.  The  provision  of  the  agreement  for  manu- 
facture after  September  1st  was  further  explained 
by  the  fact  that  glass  factories  throughout  the  United 
States  suspend  operations  annually  on  June  30th, 
and  resume  on  September  1st. 

This  parol  evidence  did  not  vary,  or  tend  to  vary, 
the  written  contract,  but  explained  it  and  made  clear 
what,  without  it,  would  have  been  uncertain.  Not 
one  word  was  added  to  the  terms  of  the  contract, 
but  the  words  in  it  were  exhibited  in  the  same  light 
in  which  the  parties  saw  them  when  they  employed 
them.  The  evidence  was  therefore  competent  with- 
in the  rules  laid  down  in  Dana  v.  Fiedler,  12  N.  Y. 
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40  ;  Walls  v.  Bailey,  49  lb.  464;  CoUender  v.  Dins- 
more,  55  lb.  200. 

The  question  whether  proof  of  the  customary 
meaning  of  a  contract  can  be  received  unless  the 
custom  is  specially  pleaded,  was  not  raised  at  the 
trial,  and  should  not  be  entertained  on  appeal  for 
the  first  time.  The  evidence  which  established  that 
Dorflinger  was  acting  as  plaintiffs'  agent  in  the  mak- 
ing of  the  contract,  and  that  plaintiffs  were  the  prin- 
cipals, was  properly  admitted.  The  question  whether 
from  Nov.  13,  1882,  up  to  January  1,  1883,  the 
plaintiffs  had  and  kept  the  goods  on  hand  ready  to 
deliver  on  receiving  directions  from  the  defendant, 
was  fully  and  fairly  submitted  to  the  jury  as  a  ques- 
tion of  fact,  and  their  verdict  upon  this  point  should 
not  be  disturbed.  The  case  as  a  whole  discloses  no 
ground  for  reversal. 

The  judgment  and  order  should  be  aflSrmed,  with 
costs. 

Truax,  J.,  concurred.   • 


THE  OREGON  IMPROVEMENT  COMPANY,  Appel- 
lant, V.  JOHN  B.  ROACH,  et  al.,  as  Executobs, 
Ac,  Respondents. 

Contract  for  construction  qf  Mp, — Acceptance  qf  ship,  by  assignee  qf  con- 
tract*— Estoppel . 

In  February,  1888,  a  contract  was  made  between  John  B.  Boach,  the  de- 
fendants' testator,  and  the  Oregon  Ball  way  and  Navigation  Company  for 
the  construction  of  a  ship  by  said  Boach,  In  consideration  of  $465,000,  for 
said  company.  In  February,  1884,  the  ship  was  tendered  by  Boach  to  said 
company  in  performance  of  his  contract,  and  $65,000,  the  balance  remain- 
ing unpaid,  demanded.  In  the  meantime  the  said  company  liad  assigned  its 
interest  in  said  contract  to  the  plaintiff,  who  wanted  the  ship  and  was  ready 
to  take  her  and  to  pay  the  $65,000,  but  the  Navigation  Company  would 
not  surrender  its  rights  in  the  ship  until  it  was  paid  the  advances  it  bad 
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made  to  Roach  on  the  ship.     The  diflferences  between  the  companies 
raised  no  question  between  the  plaintiff  and  Roach,  and  these  differences 
were  finally  arranged;  and  it  was  agreed  between  the  companies  that  Roach 
should  accept  the  $65,000  from  the  plaintiff  and  that  lie  should  deliver  to 
Artemas  H,  Holmes  two  bills  of  sale  of  the  ship,  that  wereduplicates,  with 
the  exception  that  one  ran  to  the  plaintiff,  as  vendee,  and  the  other  to  the 
Navigation  Company,   as  vendee,  and  upon  such  delivery  said  Holmes 
should  give  Roach  a  receipt  which  had  been  agreed  upon,  and  read  as  fol- 
lows: **  The  final  payments  in  full  for  the  SS.  Santa  Rosa  having  been 
paid  to  John  Roach,  I  acknowledge  to  have  received  this  day  from  said 
John   Roach  two    separate  bills  of  sale  of  said  steamship,  one  to   tbo 
Oregon  Improvement  Co.,  and  the  other  to  the  Oregon  Railway  and  Navi- 
gation Company,  in  escrow,  one  to  be  delivered  to  whichever  company  shall 
be  entitled  to  receive  the  same,  and  the  other,  upon  the  cancellation  there- 
of, to  be  re-delivered  to  said  John  Roach;  the  bill  of  sale  to  said  Improve- 
ment Company  not  to  be  delivered  except  upon   the  acquittal  of  John 
Roach  (&  Son  by  the  Oregon    Railway  <&  Navigaticm  Company,  for  full 
performance  by  them  of  the  contract  with  the  last-nam«;d  Company  for  the 
building  of  said  ship,        (Signed.)    Artemas  H.  Holmes." 
This  arrangement  between  the  parties  was  effected  and  the  papers  executed  ; 
but  before  their  delivery  and  the  payment  of  the  $65,000,  plaintiff's  rep- 
resentative, in  the  presence  of  Mr.  Weed,  Roach's  representative,  said  that 
they  could  not  pronounce  upon  the  vessel  as  to  its  draught  and  speed  con- 
forming with  the  contract.     Mr.  Weed  then  said  that  **  as  to  the  particu- 
l.ira  of  speed  and  draught  she  did  conform  to  the  contract,"  and  thereupon 
the  bills  of  sale  were  delivered  to  Mr.  Holmes,  and  the  receipt  and  the 
$65,000  paid  to  Mr.  Weed ;  and  afterwards,  the  companies  having  arranged 
their  differences,  Mr.  Holmes  delivered  the  bill  of  sale  to  the  plaintiff,  as 
vendee,  and  returned  the  other  bill  of  sale  to  Mr.  Roach.  The  plaintiff  brings 
this  action  to  recover  damages  for  the  iionf ulfilment  of  the  original  con- 
tract, for  construction  of  the  ship,  on  the  part  of  Roach.     Held,  that  the 
receipt  was  in  the  nature  of  a  contract,  and  by  its  terms  the  bill  of  sale  to 
the  plaintiff  was  not  to  be  delivered  except  upou  the  acquittal  of  Roach  by 
tlie  Navigation  Company  for  full  performance  of  the  contract  for  the  con- 
struction of  the  ship.    These  terms  were  known  and  agreed  to  by  the 
plaintiff,  and  having  under  the  circumstances  accepted  the  bill  of  sale  from 
Mr.  Holmes,  the  plaintiff  is  estopped  by  its  conduct  and  action  in  the 
premises  from  claiming  in  this  action  that  Roach  has  not  fully  performed 
his  contract  for  construction  with  the  Navigation  Company. 


Before  Teuax  and  Dugro,  JJ. 

Decided  June  28,  1889. 

Appeal  from  judgment  dismissing  the  complaint. 
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Holmes  <fc  Adams,  attorneys,  and  George  H.  Adams, 
of  counsel  for  appellant. 

Edward  Gebhard,  and  Detoitt  C.  Brovm,  attorneys 
and  of  counsel  for  respondents. 

By  the  Court. — Dugro,  J. — This  is  an  appeal  from 
a  judgment  dismissing  the  complaint  in  this  action 
on  the  merits.  I  will  speak  of  the  plaintiff  as  the 
Improvement  Company  and  of  the  Oregon  Railway 
and  Navigation  Company  as  the  Navigation  Com- 
pany. 

The  complaint,  alleging  a  contract  between  plaint- 
iff and  defendants'  testator  John  B.  Roach,  who  was 
doing  business  under  the  name  of  John  B.  Roach  <& 
Son,  seeks  in  part  a  recovery  thereon  for  breach  of 
warranty ;  the  answer  contains  a  denial  that  John 
B.  Roach  ever  entered  into  any  contract  with  the 
plaintiff  as  set  forth  in  the  complaint.  As  there  was 
no  evidence  in  support  of  the  plaintiff's  contention 
on  this  issue,  there  was,  as  to  this  branch  of  the 
case,  no  error  in  dismissing  the  complaint. 

The  complaint  further  alleges,  substantially,  that 
Roach  failed  to  perform  on  his  part  a  certain  con- 
tract in  writing  for  the  building  of  a  ship,  duly  made 
and  executed  by  and  between  him  and  the  Naviga- 
tion Company ;  that  on  February  21, 1884,  the  plaint- 
iff duly  performed  the  Navigation  Company's  part  of 
the  contract ;  that  the  Navigation  Company  on  said 
day  assigned  to  the  plaintiff  all  rights  and  interests 
acquired  or  possessed  by  it  by  reason  of  this  con- 
tract, and  that  the  alleged  non-performance  on  the 
part  of  Roach  damaged  the  plaintiff  $100,000.  I  will 
assume  these  allegations  to  constitute  the  cause  of 
action  relied  upon  by  the  plaintiff.  The  defendants 
admit  the  contract  with  the  Navigation  Company, 
and,  among  other  things,  allege  that  it  has  been 
duly  performed. 
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It  seems  that  about  February,  1883,  a  contract  in 
writing  was  made  between  John  B.  Roach  and  the 
Navigation  Company,  for  the  building  of  a  ship  in 
consideration  of  $465,000.  About  February  21,1884, 
the  ship  was  tendered  by  Mr.  Weed,  the  representa- 
tive of  Roach,  in  performance  of  the  contract,  and 
$65,000,  the  balance  unpaid  on  the  contract,  was  de- 
manded. 

The  facts  which  occurred  at  the  time  of  the  tender 
of  the  vessel,  when  the  representatives  of  Roach  and 
both  companies  were  present,  seem  vital  to  the  case. 
It  appears  that  at  this  time  $65,000  was  due  as  a 
balance  on  the  purchase  money  of  the  ship  (the  Navi- 
gation Company  having  paid  $460,000  on  account); 
that  there  were  accounts  to  be  settled  and  difficulties 
between  the  two  companies  in  regard  to  the  ship  ; 
that  the  Improvement  Company  wanted  the  vessel 
and  was  ready  to  pay  the  $65,000  balance,  and  that 
the  Navigation  Company,  in  the  language  of  Mr. 
Holmes,  "  would  not  surrender  their  rights  to  the 
ship  unless  they  were  paid  by  the  Improvement 
Company  for  the  advances  which  the  Navigation 
Company  had  made  to  Roach  on  account  of  the  for- 
mer payments,  and  the  Improvement  Company  was 
not  able  to  pay  at  that  time,  until  they  finally  ac- 
commodated their  differences,  the  amounts  which 
the  Improvement  Company  so  owed  the  Navigation 
Company.  But  as  to  these  mutual  accounts  there 
was  no  question  between  Roach  and  the  Improve- 
ment Company.  The  delay  was  caused  solely  by 
the  difficulties  between  the  two  companies,  Mr. 
Roach  being  ready  and  waiting  to  receive  his  money. 
For  this  reason,  so  far  as  Roach  was  concerned,  there 
were  two  bills  of  sale  given  and  the  escrow  made,*' 

As  it  was  undeterminf^d  to  whom  the  bill  of  sale 
should  be  delivered  by  Roach,  in  order  to  arrange 
the  matter,  it  seems  that  it  was  agreed  that  Roach 
should  accept  the  $65,000  from  the  Improvement 
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Company,  and  that  he  should  deliver  to  Mr.  Holmes 
two  bills  of  sale,  duplicates,  with  the  exception  that 
one  ran  to  the  Navigation  Company  as  vendee,  and 
the  other  to  the  Improvement  Company  as  vendee, 
and  that  upon  such  delivery  Mr.  Holmes  should  give 
to  Roach  a  receipt,  "  the  substance  of  which  had 
been  agreed  upon,"  and  which  was  as  follows  :  *'  The 
final  payments,  in  full  for  the  SS.  Santa  Rosa  hav- 
ing been  paid  to  John  Roach,  I  acknowledge  to  have 
received  this  day  from  said  John  Roach  two  separate 
bills  of  sale  of  said  steamship,  one  to  the  Oregon 
Improvement  Company  and  the  other  to  the  Oregon 
Railway  and  Navigation  Company  in  escrow^  one  to 
be  delivered  to  whichever  company  shall  be  entitled 
to  receive  the  same  ;  and  the  other,  upon  the  cancel- 
lation'thereof,  to  be  re-delivered  to  said  John  Roach, 
the  bill  of  sale  to  said  Improvement  Company  not  to 
be  delivered  except  upon  the  acquittal  of  John  Roach 
&  Son  by  the  Oregon  Railway  and  Navigation  Com- 
pany for  full  performance  by  them  of  the  contract 
with  the  last-named  company  for  the  building  of 
the  said  ship. 

(Signed)  Artemas  H.  Holmes." 

Prior  to  the  delivery  of  the  papers  and  the  pay- 
ment of  the  $65,000,  the  plaintifis'  representatives 
stated  in  the  presence  of  Roach's  representative. 
Weed,  that  they  could  not  pronounce  upon  the 
vessel  as  to  its  draught  and  speed  conforming  with 
the  contract.  Mr.  Weed  then  said  that  '*  as  to  par- 
ticulars of  speed  and  draught  she  did  conform  to  the 
contract,"  and  thereupon  the  bills  of  sale  were  de- 
livered to  Mr.  Holmes  and  the  receipt  and  a  check 
for  the  $65,000  were  passed  to  Mr.  Weed.  Some 
few  months  later  the  two  companies  having  arranged 
their  difficulties,  Mr.  Holmes  delivered  the  bill  of 
sale  to  the  Improvement  Company  and  returned  to 
Roach  the  other  bill  of  sale. 

The  receipt  above  referred  to  seems  to  me  to  be 
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in  the  nature  of  a  contract.  From  its  terms  it  seems 
that  the  bill  of  sale  to  the  Improvement  Company- 
was  not  to  be  delivered  except  upon  the  acquittal  of 
Roach  by  the  Navigation  Company  for  full  perform- 
ance of  the  contract  for  the  building  of  the  ship. 
These  terms  were  known  to  the  plaintiff,  and  hav- 
ing under  the  circumstances  accepted  the  bill  of 
sale  from  Mr.  Holmes,  it  is  estopped  by  its  conduct 
from  claiming  in  this  action  that  Roach  has  not  fully 
performed  his  contract  with  the  Navigation  Com- 
pany. If  that  contract  be  fully  performed,  no  claim 
against  the  defendant  could  •  pass  by  the  alleged 
assignment  by  the  Navigation  Company  to  the  Im- 
provement Company. 

It  is  claimed  that  the  intention  of  the  parties  in 
making  the  provision  as  to  acquittal  in  the  receipt, 
was  that  Roach  should  only  be  acquitted  by  the 
Navigation  Company  of  his  duty  to  deliver  the  vessel 
to  it,  and  that  the  acquittal  was  an  acquittal  as  to 
delivery  only ;  this  may  have  been  the  intention,  but 
the  words  of  the  receipt  do  not  so  express  it,  and 
these  words  must  prevail  as  showing  the  intention 
of  the  parties. 

The  plaintiff  contends  that  Weed's  statement  as 
to  the  vessel's  draught  induced  the  acceptance,  that, 
as  the  statement  was  false,  a  warranty  survived  the 
delivery  of  the  vessel,  and  that  the  present  action 
is  brought  upon  this  warranty. 

I  agree  with  the  plaintiff  that  a  false  representa- 
tion at  delivery  under  an  executory  contract  of  sale 
may  cause  a  warranty  to  survive  an  acceptance,  but 
it  must  be  remembered  that  it  was  not  shown  that 
there  was  a  sale  of  the  vessel  by  Roach  to  the  plaint- 
iff. The  sale  of  the  vessel  was  to  the  Navigation 
Company.  Whatever  rights  the  Improvement  Com- 
pany had  in  the  vessel  were,  under  the  evidence  in 
the  case,  obtained  by  assignment  from  the  Naviga- 
tion Company.     Weed's  representation  that  the  ves- 
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sel  conformed  with  the  contract,  as  to  draught,  may 
have  been  such  a  false  representation  as  would  ren- 
der Roach  liable  in  an  action  for  damages  for  false 
representation,  but  this  action  is  not  for  the  tort. 

At  the  trial  the  defendant  moved  for  a  nonsuit, 
and.  his  motion  was  granted  ;  the  complaint  was  not 
dismissed  on  the  merits;  the  judgment  should,  there- 
fore, be  modified  by  striking  out  the  words  "  on  the 
merits  "  where  they  appear  therein,  and,  as  so  modi- 
fied, should  be  affirmed  with  costs. 

Tbuax,  J.,  concurred. 


JOSHUA  KUH,  Appellant,  1?.  CLARENCE  BAR- 
NETT,  SUED  AS  John  Baenett,  Impleaded,  Re- 
spondent. 

Verification  cf  cwnplaird  and  ({gidaitfit,  when  inmifleient  to  warrant  a  pny- 
visional  remedy— A  verification  b^ore  plaintiff's  attorney  not  good. 

Where  the  verification  by  the  plain  tiff*  s  attorney  to  a  complaint  containing 
many  material  allegations  wliich  it  is  apparent  must  have  been  made  on 
information  and  belief  (although  not  specifically  stated  in  the  complaint  to 
be  so  made),  sets  forth  as  the  only  ground  of  the  belief  and  the  only  source  of 
the  information  of  the  affiant,  **plalntifif's  statements  to  him  *'  will  not, 
without  further  proof  of  the  allegations  of  the  complaint,  furnish  ground 
for  granting  a  provisional  remedy. 

An  affidavit  sworn  to  before  the  plaintiff's  attorney  (he  being  a  notary  pub- 
lic) cannot  be  received  as  proof  of  the  matters  tlierein  contained. 

It,  therefore,  cannot  be  used  to  obtain  a  provisional  remedy,  and  will  not  con- 
stitute such  further  proof.  • 

Before  Freedman  and  Truax,  JJ. 

Decided  August  19, 1889. 

This  is  an  appeal  from  an  order  made  at  special 
term  vacating  a  preliminary  injunction  wliich  had 
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been  granted  at  special  term.     The  facts  suflSciently 
appear  in  the  opinion. 

Albert  Jaretzkiy  attorney  and  of  counsel,  for  appel- 
lant, argued  as  bearing  on  the  points  decided; 

This  appeal  raises  one  single  question  of  law — 
has  plaintiff  any  property  right  or  interest  in  the 
figures  596  ?  The  defendant  has  not  interposed  any 
answer  to  plaintiffs  affidavits,  so  that  there  is  no 
contention  as  to  the  facts. 

William  G.  Oppenheim,  attorney  and  of  counsel,  for 
respondent,  on  the  points  decided,  argued: — 

The.  moving  papers  are  not  sufficient  to  sustain 
an  injunction.  The  complaint  is  verified  by  the 
plaintiffs  attorney,  who  states  that  the  sources  of 
deponent's  information  are  plaintiffs  statements 
made  to  him,  and  is  therefore  only  on  information 
and  belief,  and  the  injunction,  if  sustained,  must  be 
on  this  statement,  which  is  not  even  as  strong  as 
the  ordinary  information  and  belief.  An  injunction 
is  not  allowed  on  statements  made  on  information 
and  belief.  An  unsupported  affidavit  resting  entire- 
ly on  information  and  belief,  is,  in  general,  insuffi- 
cient to  authorize  the  issuing  of  an  injunction. 
Woodruff  V.  Foster,  17  Barb.  224;  Roome  v.  Webb, 
1  Code  Rep.  114;  Campbell  v.  Morrison,  7  Paige, 
157;  Marvin  v.  Gross,  65  N.  Y.  581.  The  affidavit 
made  by  one  David  Kuh  is  verified  before  the  plaint- 
iff's attorney,  and  hence  cannot  be  read  either  on 
granting  or  contii\fiing  the  injunction  and  must  be 
struck  out  of  the  case.  Taylor  v.  Hatch,  12  Johns. 
540;  Bliss  v.  Molton,  58  Hun,  112;  Van  Vorst,  J. 

By  the  Cotjrt. — Truax,  J. — The  plaintiff  obtained 
a  preliminary  injunction  upon  the  complaint  and 
certain  affidavits. 

It  was  alleged  in  the  complaint  that  the  plaintiff 


236  K^H  «•  BARNETT.. 


Opinion  of  the  Court,  by  Tbuax,  J. 


was  engaged  in  the  business  of  selling  men's  and 
boys'  clothing  and  furnishings  at  596  Broadway,  in 
the  city  of  New  York  ;  that  he  had  hired  the  said 
premises  at  a  large  expense,  and  had  stocked  them 
with  a  large  stock  of  merchandise,  and  that  he  had 
advertised  at  a  considerable  cost  and  expense  his 
said  place  of  business  in  certain  of  the  daily  news-  • 
papers  of  the  city  of  New  York  ;  that  he  had  caused 
to  be  displayed  upon  said  premises  large  and  prom- 
inent signs  calling  the  attention  of  the  public  to  the 
character  of  the  business  conducted  by  him,  and  to 
the  number  of  plaintifTs  place*  of  business  ;  that  he 
had  used  no  name,  sign  or  designation  in  connec- 
tion with  said  business  or  place  of  business,  except 
the  number  of  the  premises,  to  wit :  the  number 
596  ;  that  said  number  had  become  generally  known 
to  the  public  as  designating  the  place  where  plaint- 
iflTs  merchandise  was  sold  ;  that  the  said  number 
had  become  a  valuable  property  and  trade-mark  ; 
that  the  defendants  are  engaged  in  and  are  conduct- 
ing a  business,  similar  to  that  of  the  plaintiflT,  at  No. 
532  Broadway,  in  said  city,  within  a  short  distance 
of  plaintiffs  above-mentioned  premises  ;  that  the 
defendants  have  no  name  upon  their  said  place  of 
business  ;  that  prior  to  the  time  that  plaintiff  com- 
menced business,  as  aforesaid,  the  defendants  had 
displayed  in  front  of  their  place  of  business  the 
number  532  ;  that  after  plaintiff  had  advertised  his 
business  as  aforesaid,  the  defendants,  with  the  in- 
tent to  take  advantage  of  plaintiff's  advertising,  and  , 
with  the  further  intent  of  deceiving  and  defrauding 
the  public,  removed  their  number  532  from  its  posi- 
tion, and  exhibited  and  displayed,  and  have  ever 
since  exhibited  and  displayed,  the  number  596 — the 
said  number  being  in  large,  white  letters — on  a  sign- 
board painted  red  in  exact  imitation,  design,  color- 
ing, and  size,  of  the  sign-board  displayed  in  front  of 
plaintiff's  said  premises. 
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The  complaint  was  verified  by  the  attorney  for  the 
plaintiflF. 

These  allegations  were,  in  substance,  repeated  in 
the  two  aflSdavits,  on  which,  with  the^complaint,  the 
preliminary  injunction  was  granted ;  one  of  these 
aflBdavits  was  made  by  the  attorney  for  the  plaintiff, 
the  other  was  made  by  "  the  agent  of  the  plaintiff,'* 
but  was  verified  before  the  attorney  for  the  plaintiff. 

It  was  stated  in  the  verification  of  the  complaint 
••  that  the  source  of  deponent's  information  is  plaint- 
iff's statements  to  him."  It  is  apparent  on  reading 
the  complaint  and  the  affidavit  of  plaintiffs  attorney 
that  many  of  the  allegations  contained  in  them  were 
made,  and,  from  the  nature  of  the  case,  must  have 
been  made,  on  information  and  belief.  The  grounds 
of  the  belief  and  the  source  of  the  information  are 
plaintiffs  statements."  This  court  has  held  that  a 
provisional  remedy  should  not  be  granted  on  affida- 
vits that  are  made  on  information  and  belief.  Mar- 
tin V.  Gross,  22  N.  Y.  State  Rep.  439  ;  also  see  19 
lb.  56,  879. 

It  may  be  that  we  can  infer  that  the  agent  of  the 
plaintiff  has  suflScient  knowledge  to  enable  him  to 
make  an  aflSdavit ;  but  his  affidavit  could  not  be  used 
to  sustain  the  preliminary  injunction,  because  it  was 
sworn  to  before  the  attorney  for  the  plaintiff.  The 
rule  not  to  allow  an  affidavit  taken  before  the  attor- 
ney in  the  action  to  be  read,  is  an  old  rule  of  the 
King's  Bench  (See  TidcTs  K.  B.  Pr.  451)  that  has 
often  been  followed  in  this  state.  Taylor  v.  Hatch, 
12  Johns.  340  ;  In  re  Cross,  2  Chan.  Suit.  3  ;  Anon, 
4  How.  290  ;  Bliss  t?.  Molter,  58  Haiv.  112  ;  Murray 
V.  Heffernan,  2  Law  Bull.  67. 

We  think  the  rule  a  good  one.  The  order  appealed 
from  is  affirmed,  with  costs. 


Fbeedman,  J.,  concurred. 
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AARON  B.  COBrtJ,  as  Execjutoe,  etc.,  Appellant,  v. 
JOSEPH  HUSSON,  Respondent. 

Payntentf  evidence  qf  when  inadmUMle— Exchange  notes  not  ctccwnmodaiion 

twtee. 

When  the  issue  is  as  to  whether  a  note  was  an  aooommodation  note,  made 
without  consideration  and  of  no  legal  inception,  evidence  of  payment  Is  in- 
admissible. 

Exchange  notes  are  not  accommodation  notes,  each  constitutes  a  considera- 
tion for  the  other,  and  each  has  a  legal  inception  for  a  valuable  consider- 
ation. 

Before  Sedgwick,  Ch.  J.,  and  Feeedman,  J. 

Decided  August  19,  1889. 

Appeal  by  plaintiff  from  judgment  dismissing  the 
complaint  upon  the  merits,  upon  a  direction  of  the 
court  at  trial  term,  that  the  jury  find  a  verdict  for 
defendant. 

This  action  is  brought  on  a  promissory  note  made 
by  Joseph  Husson,  the  defendant,  dated  December 
11,  1878,  for  $750,  and  payable  to  the  order  of 
Henry  S;  Cohu  five  months  after  date. 

By  transfers  made  subsequent  to  the  maturity  of 
the  note,  the  title  to  it  became  vested  in  Joseph  S. 
Cohu,  and  he  having  died,  Aaron  B.  Cohu,  as  execu- 
tor of  his  will,  was  substituted  as  plaintiff. 

The  answer  set  up,  by  way  of  counterclaim  and  set 
off,  a  promissory  note  made  by  Henry  S.  Cohu,  dated 
June  1,  1878,  for  $1,000,  payable  to  the  order  of 
Joseph  Husson  (the  defendant)  six  months  after 
date. 

The  reply  denied  that  the  note  set  forth  in  the 
counterclaim  had  any  legal  inception,  and  alleged 
that  it  was  one  of  a  series  of  notes  given  to  the 
d6fendant  without  consideration  and  purely  for  the 
purpose  of  accommodating  defendant. 
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Plaintiff  read  in  evidence  the  note  sued  on,  proved 
his  title  thereto  and  rested.  Defendant  then  read 
in  evidence  the  note  set  forth  in  the  counterclaim, 
also  a  note  made  by  defendant  to  Henry  S.  Cohu, 
bearing  even  date  with  the  note  set  forth  in  the 
counterclaim,  for  a  like  sum  and  payable  at  the  ex- 
piration of  a  like  period,  and  proved  that  defendant 
had  paid  it,  and  rested. 

The  plaintiff  then  read  in  evidence  a  note  made 
by  Henry  S*  Cohu,  dated  December  11,  1878,  for 
$750,  payable  to  the  order  of  defendant  four  months 
after  date,  and  offered  in  evidence  three  notes  made 
by  defendant  to  Henry  S.  Cohu,  one  dated  November 
12,  1877,  for  $1,000  at  three  months,  one  dated  June 
17,  1878,  for  $400,  at  four  months,  and  one  dated 
November  14,  1878,  for  $1,000,  at  six  months,  all  of 
which  were  excluded.  He  then  offered  to  prove  that 
defendant  had  promised  to  pay  the  last  above  three 
notes,  and  that  he  had  subsequently  settled  with 
regard  to  them  ;  also,  that  he  never  claimed  any  in- 
debtedness in  his  favor  from  Henry  S.  Cohu  or  his 
estate  ;  also,  that  he  never  proved  any  claim  against 
the  estate  of  Henry  S.  Cohu ;  all  of  which  was  ex- 
cluded. Plaintiff  also  offered  in  evidence  two  notes 
made  by  Henry  S.  Cohu  to  the  defendant,  and  dated 
December  11,  1878,  for  $750,  at  five  months,  the 
other  dated  February  21,  1879,  for  $700,  at  four 
months,  also  a  note  by  defendant  to  Henry  S.  Cohu, 
dated  February  15, 1878,  for  $500,  at  four  months,  all 
of  which  were  excluded.  Plaintiff  then  offered  to 
show  that  defendant  had  acknowledged  his  indebted- 
ness upon  the  notes  sued  on,  and  promised  to  pay 
it,  which  was  excluded.  Plaintiff  then  offered  in 
evidence  two  judgment  rolls,  one  of  a  judgment 
recovered  in  the  city  court  by  Joseph  Cohu  and 
others,  as  administrators,  against  this  defendant, 
upon  a  note  for  $700,  dated  February  21 ,  1879,  made  by 
this  defendant  to  Henry  S.  Cohu;  the  other  of  a  judg- 
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ment  recovered  in  the  court  of  common  pleas  by 
Joseph  S.  Cohu  and  others,  as  admin strators,  against 
this  defendant,  upon  a  note  made  by  this  defendant  to 
Henry  S.  Cohu,  for  $750,  dated  December  11,  1878, 
payable  five  months  after  date,  both  of  which  were 
excluded.  Exceptions  to  these  various  exclusions 
were  duly  taken.  Plaintiff  proved  that  Henry  S. 
Cohu  and  the  defendant  were  in  the  habit  of  ex- 
changing notes. 

Plaintiff^  moved  that  he  be  allowed  to  go  to  the  jury 
on  the  question  as  to  whether  the  notes  set  forth  in 
the  answer  was  given  for  the  accommodation  of 
defendant  or  otherwise.  The  motion  was  denied 
and  an  exception  taken. 

The  court  directed  a  verdict  for  defendant,  and 
plaintiff  excepted. 

Judgment  was  entered  on  this  direction  whereby 
it  was  "  ordered,  adjudged  and  determined,  that 
plaintiff  take  nothing  by  his  claim,  but  that  his  com- 
plaint be,  and  the  same  is,  hereby  dismissed  on  the 
merits  thereof ;  and  further  ordered  and  adjudged,  that 
the  defendant,  Joseph  Husson,  do  recover  from  the 
plaintiff,  as  executor  of  the  last  will  and  testament 
of  Joseph  S.  Cohu,  deceased,  the  sum  of  $111.85, 
costs  of  this  action,  and  have  execution  therefor.' 

From  this  judgment  plaintiff  appeals. 


f9 


Abram  Kling,  attorney  and  of  counsel,  for  appel- 
lant, argued. 

I.  It  has  been  determined  that  a  party  is  entitled 
to  show  a  state  of  facts  inconsistent  with  the  indebt- 
edness claimed  by  the  defendant,  and  the  improba- 
bility that  the  note  represented  an  actual  bona  fide 
claim  against  the  plaintiff.  Cohu  v.  Husson,  13 
Daly,  334  ;  Sawyer  x>.  Warner,  15  Barh.  285  ; 
NichoUs  V.  Von  Valkenberg,  15  Hun.  230  ;  Bean  v. 
Tonnelle,  94  N.  F.,  381.  Under  these  authorities 
the  fact  that  Joseph  Husson  continued  to  remain  the 
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debtor  of  Henry  S;  Cohu  for  large  sums  of  money, 
both  before  and  after  the  giving  of  the  note  set  forth 
in  the  answer  as  a  counterclaim,  coupled  with  the 
exchange  of  notes,  which  was  shown  by  the  proof, 
made  it  a  question  of  fact  for  the  jury  as  to  whether 
from  these  circumstances  there  was  a  bona  fide  in- 
debtedness against  the  estate  of  Henry  S.  Cohu ; 
and  which  the  court  should  have  allowed  the  jury 
to  determine. 

II.  The  plaintiff  established  that  Joseph  Husson 
was  the  debtor  of  Henry  S.  Cohu  at  the  time  the 
alleged  note  set  forth  in  the  counterclaim  was  given 
and  subsequent  thereto,  and  which  is  a  state  of  facts 
inconsistent  with  a  valid  obligation  against  the 
plaintiffs  intestate  ;  and  the  execution  of  the  note 
dated  Nov.  J4,  1878,  for  $1,000,  made  after  the  note 
set  forth  in  the  couuterclaim  was  delivered,  was  evi- 
dence that  Husson  was  the  debtor  of  Henry  S.  Cohu 
at  the  time  he  sought  to  recover  on  said  note  set 
forth  in  his  answer.  Lake  v.  Tyson,  6  N.  Y.  461  ; 
Duchess  V.  Porter,  63  Barh.  15  ;  DeFreest  v.  Bloom- 
ingdale,  5  Den.  304;  Sherman  v.  Mclntyre,  7  Huriy 
592;  Treadwell  v.  Abrams,  15  How.  219;  Fairchild 
V.  Dennison,  4  Watts,  258.  As  the  note  which  the 
court  refused  to  allow  in  evidence  was  dated  Novem- 
ber 14,  1878,  for  $1,000,  which  was  after  the  note 
set  forth  in  the  answer  as  a  counterclaim,  it  was 
presumptive  evidence  that  Henry  S.  Cohu  was  not, 
on  the  14th  day  of  November,  1878,  the  debtor  of 
Joseph  Husson. 

III.  The  court  erred  in  its  rulings  in  the  exclusion 
of  evidence  as  follows  : 

The  plaintiff  sought  to  show  that  the  only  indebt- 
edness existing  between  the  plaintiff  and  the  defend- 
ant was  upon  the  note  set  forth  in  the  complaint, 
and  that  Joseph  Husson  never  at  any  time  made 
any  claim  of  any  indebtedness  upon  the  note   set 

forth  in  his   answer  as  a  counterclaim.     Plaintiff 

16 
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further  offered  to  show  that  the  defendant  admitted 
his  indebtedness  upon  the  note  mentioned  in  the 
complaint ;  and  all  of  which  the  court  excluded.  In 
Stimson  v.  Vroman,  99  N.  Y.  75,  the  court  held  that 
the  silence  of  a  party  as  to  whether  he  had  a  claim 
when  a  demand  was  made  upon  him  was  admissible 
as  a  circumstance  for  the  consideration  of  the  jury. 
In  Bean  v.  Tonnelle,  94  N.  Y.  381,  the  court  held 
that  the  fact  that  a  party  makes  no  claim  for  an  in- 
debtedness which  he  seeks  to  recover  during  any 
period  of  time  in  which  he  claims  to  be  the  holder 
thereof,  is  a  circumstance  showing  that  the  demand 
has  been  satisfied.  Under  these  circumstances,  if 
Mr.  Husson  made  no  claim  against  the  estate  of 
Henry  S.  Cohu  upon  the  note  on  which  he  now 
seeks  to  recover,  and  never  claimed  a  set-off  when 
the  indebtedness  which  ho  admits  to  be  due  was  be- 
ing pressed,  it  was  properly  admissible  in  connection 
with  the  other  evidence  for  the  consideration  of  the 
jury,  and  its  exclusion  was  error. 

Edward  P.  Wilder,  attorney  and  of  counsel,  for 
respondent. 

By  the  Coubt. — Sedgwick,  Ch.  J. — The  principal 
question  of  the  appeal  relates  to  a  defence  by  way 
of  counterclaim,  and  whether,  on  the  whole  evidence, 
it  was  incontrovertibly  sustained. 

The  defence  was,  what  in  its  nature  is  set-off,  and 
this  under  the  Code  is  pleaded  as  a  counter-claim. 
The  set-off  as  claimed  by  the  answer,  was  that  one 
Henry  S.  Cohu  had  delivered  to  defendant,  for  valua- 
ble consideration,  his  promissory  note  for  $1,000, 
but  had  neglected  to  pay  it.  This  defence  was  to 
be  sustained  if  it  was  proved,  and  unless  the  defence 
of  the  reply  was  sustained  on  the  part  of  the  plaint- 
iff. The  reply  was  that  the  note  in  the  answer  did 
not  have  a  legal  inception,  and  that  the  note  was 
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one  of  a  series  of  notes  given  to  the  defendant  with- 
out consideration  and  purely  for  the  purpose  of  ac- 
commodating defendant. 

The  defendant  produced  the  note  specified  in  his 
answer,  and  proved  it  was  made  by  Henry  S.  Cohu. 

The  law  attached  to  this  a  presumption  that  it  had 
been  given  for  valuable  consideration,  and  the  de- 
fendant unnecessarily  made  specific  the  considera- 
tion on  which  he  relied  to  sustain  the  note,  by  prov- 
ing that  the  defendant  had  made  his  note  to  Henry 
S.  Cohu  of  the  same  date  and  amount  as  the  note  of 
the  answer. 

On  the  pleadings,  the  only  defence  open  to  the 
plaintiff^  was  want  of  consideration.  There  was  no 
defence  of  payment  or  of  anything  equivalent.  He 
produced,  and  offered  to  give  as  testimony,  earlier 
notes  made  by  Henry  S.  Cohu  to  the  order  of  the 
defendant;  which,  after  being  delivered  to  the  de- 
fendant had  matured  and  been  paid  by  Henry  S. 
Cohu.  These  were  properly  rejected,  because, 
without  other  evidence  the  presumption  would  be, 
that  they  represented  debts  due  by  Cohu,  the  maker, 
to  Husson,  the  defendant.  There  was  offered  by  the 
plaintiff  no  other  evidence  on  this  subject,  excepting 
it  was  proved  by  one  of  their  witnesses  that  Cohu 
and  Husson,  the  defendant,  were  in  the  habit  of  ex- 
changing notes.  These  notes,  and  among  them 
those  that  the  court  did  not  permit  to  go  in  evi- 
dence, if  they  were  a  part,  were  not  accommodation 
notes,  and  they  had  an  inception  for  valuable  con- 
sideration, that  is,  the  notes  given  in  exchange  were 
reciprocal  considerations,  as  a  promise  for  a  promise 
is  a  mutual  consideration.  At  the  most  the  various 
notes,  on  the  one  part,  would  furnish  grounds  of 
actions  against  those  who  made  them,  but  would 
not  tend  to  show  that  a  subsequently  exchanged 
note  was  without  consideration. 

There  was  no  evidence  offered  on  the  trial  which, 
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if  believed  by  the  jury,  would  justifying  it  in  be- 
lieving that  there  was  no  consideration  for  the  note 
set  up  in  the  answer. 
The  judgment  must  be  affirmed,  with  costs. 

Fbeedman  Jm  concurred. 


WILLIAM  T.  MORTIMER,  et  al.,  as  Executors, 
ETC.,  Respondents,  v.  THE  NEW  YORK  ELEVA- 
TED RAILROAD  COMPANY,  et.  al.  Appellants. 

Dutch  streets.— Rights  of  abutting  owners  on  streets  laid  out  in  the  city  of 
New  York  while  the  Dutch  were  in  ocevpation^—Sigjis  on  abutting  builds 
ing,  right  to  unobstructed  view  qf. — Etidencey  exception  to  admission  of 
improper^  not  sustained  when  no  harm  done,  d  fortiori^  when  exhibits 
bearing  on  the  point  involved  are  not  in  tfie  appeal-book. — Evidence,  error  in 
admission  cured  by  charge. 

The  fee  of  the  streets  laid  out  in  the  city  of  New  York  while  the  Dutch  were 
in  occupation,  never  was  in  the  Dutch  government.  Neither  the  Dutch 
nor  the  Roman  law  ever  prevailed  in  the  state  of  New  York  dejure.  There- 
fore, the  foundations  of  the  rights  of  owners  of  land  abutting  on  a  street 
laid  out  while  the  Dutch  were  in  occupation,  as  against  the  city  and  state 
of  New  York,  rest  upon  the  English  common  law.     * 

Even  if  the  fee  of  the  streets  laid  out  while  the  Dutch  were  in  occupation 
was  in  the  Dutch  government,  and  the  Dutch  law  governed,  yet  the  au- 
thorities of  New  NetUerland  recognized  the  private  rights  of  -abutting 
owners. 

Even  if  the  fee  of  the  streets  laid  out  while  the  Dutch  were  in  occupation, 
was  in  the  Dutch  government,  and  that  government  had  a  title  thereto  as 
absolute  as  under  the  Roman  law  the  title  of  the  government  to  a  military 
highway  was,  and  such  title  was  acquired  by  the  English  government 
upon  the  surrender  to  them  by  the  Dutch,  yet  the  English  government 
could  do  with  it  what  they  pleased  ;  and  as  a  matter  of  fact  they  there- 
after so  dealt  with  such  streets  as  to  admit  of  no  other  conclusion  but  that 
/  they  took  the  title  and  streets  to  be  held  by  them  accoiding  to  their  own 
laws. 

By  the  English  common  law  an  abutting  owner  on  a  street,  there  being  no 
escheat,  and  nothing  in  the  deed  to  him  or  the  deeds  under  which  he  de- 
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riires  title  requiring  a  different  conclusion,  owns  tlie  fee  of  the  soil  to  the 
centre  of  the  Street,  subject  to  the  right  of  the  public  in  and  to  the  street 
for  its  use  as  a  highway,  which  riglit  is  a  mere  easement;  while  if  there  is 
anything  in  the  deed  to  him,  or  in  those  under  which  he  derives  title,  re- 
quiring a  different  conclusion,  such  as  a  boundary  which  carries  the  gran  tor 
to  the  street  only,  still,  although  he  does  not  take  the  fee  of  the  soil  to  the 
centre  of  the  street,  yet,  he  has  an  easement  in  the  street  as  regards  light, 
air  and  access,  and  an  unobstructed  view  of  signs  or  of  notices  of  any  kind 
affixed  to  the  buildings  giving  notice  at  a  distance  that  wares  therein  were 
to  be  sold. 

Such  right  to  light,  air,  access  and  unobstructed  view  Is  private  property, 
which  cannot  be  taken  or  impaired  even  for  a  public  purpose  without  com- 
pensation, and  for  the  taking  or  impairment  of  which,  without  such  com- 
pensation, damages  are  recoverable. 

In  an  action  by  an  abutting  owner  for  damages  by  reason  of  the  total  de- 
privation or  partial  impairment  of  light,  air,  access  and  view  of  signs  and 
notices  affixed  to  his  building,  it  is  immaterial  whether  he  owns  the  fee 
to  the  centre  of  the  street,  subject  to  the  use  of  the  public,  or  whether  the 
fee  to  the  bed  of  the  street  is  in  the  city  of  New  York,  in  trust  for  the  pur- 
poses of  a  sti'eet,  and  the  owner  has  only  an  easement  in  the  street  as  re- 
gards light,  air,  access,  and  rlew,  since  in  either  case  the  measure  of  dam- 
ages is  the  same. 

Where  evidence  bearing  on  a  certain  question  of  fact  is  admitted  under  ex- 
ception, yet,  if  the  excepting  party  is  not  injured,  the  exception  cannot  be 
susUined  on  appeal,  even  if  the  evidence  was  improperly  admitted,  it  for- 
tiori  not,  when  certain  exhibits  which  were  put  in  evidence  and  which 
might  of  themselves  have  been  a  sufficient  ground  for  the  ruling,  are  not 
contained  in  the  appeal  book. 

A  charge  to  the  jury  to  disregard  certain  evidence  will  cure  an  error  in  its 
admission,  if  there  was  error. 


Before  Freedman  and  Truax,  JJ. 

Decided  August  10, 1880. 

This  is  an  appeal  from  a  judgment,  entered  on  the 
verdict  of  a  jury,  and  from  an  order  denying  a  mo- 
tion *'  to  set  aside  the  verdict  and  grant  a  new  trial 
on  the  exceptions  taken,  because  the  verdict  was  for 
excessive  damages,  because  the  verdict  was  contrary 
to  the  evidence,  and  because  the  verdict  was  con- 
trary to  law." 

The  action  was  brought  to  recover  damages  for  in- 
juries which  the  plaintiflfe  allege  they  have  sustained 
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by  reason  of  the  construction  and  operation  of  the 
defendant's  road. 

The  property  is  situated  at  the  corner  of  the  Bowery 
and  Division  street  in  the  city  of  New  York. 

On  the  trial  evidence  was  given  to  the  effect  that, 
prior  to  the  erection  of  the  elevated  railroad  struct- 
ure, the  building  on  the  premises  was  very  prominent 
in  approaching  it  from  different  quarters,  as  much 
so  as  any  in  the  city  ;  that  the  structure  had  cut  it 
off  entirely  from  sight,  from  any  point  of  view  ;  that 
the  building  could  not  be  seen  at  all ;  that  the  build- 
ing can  be  reached  from  the  Bowery  or  Division 
street  or  Chatham  square  or  Catherine  street  or  the 
New  Bowery  and  from  other  smaller  streets ;  that  it 
was  a  prominent  object  from  all  those  streets  ;  that 
after  the  structure  it  could  not  be  seen  ;  that,  previ- 
ous to  the  elevated  railroad,  the  carpet  business  car- 
ried on  in  the  building  was  advertised  by  hanging 
out  carpets  from  the  windows  like  banners,  so  that 
they  could  be  seen  at  a  long  distance  in  almost  every 
direction  and  attract  people  ;  that  the  building  was 
on  a  corner  and  could  be  seen  a  long  distance  in 
almost  every  direction ;  that  the  opportunity  of  hang^ 
ing  of  carpets  out  of  the  windows  was  of  great  value 
to  the  building,  and  made  an  actual  difference  in  the 
value  of  the  building,  because  it  attracted  attention 
from  afar ;  that  previous  to  the  obstruction  of  the 
elevated  railroad,  people  could  see  these  carpets 
from  a  long  distance,  and  if  they  were  in  need  of 
anything  of  the  sort  they  would  go  to  the  building  ; 
that  brought  trade  to  the  building  ;  that  opportunity 
to  tenants  in  the  building  has  been  taken  away  from 
the  building  by  this  road  ;  that  they  can  still  hang 
their  goods  out,  but  they  are  not  seen;  that  advan- 
tage has  been  destroyed  by  the  road  in  a  great 
measure;  that  is  one  of  the  things  that  has  made  a 
difference  in  the  rental  value  of  the  building. 

The  trial  judge  charged  the  jury,  among  other 
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things:  •'  So  that,  in  substance,  you  have  to  recom- 
pense this  plaintiff  for  the  loss  of  the  light,  the  air, 
the  means  of  access,  and  the  means  of  the  exhibition 
of  the  building,  in  its  use  for  signs  or  for  the  giving 
notice  of  any  kind  in  any  way  that  the  wares  there- 
in were  to  be  sold,  of  giving  notice  of  that  at  a  dis- 
tance. For  the  evidence  in  this  case  is  that  the 
structure  of  this  road,  as  it  goes  up,  hides  the  build- 
ing to  an  extent.  Now,  for  all  those  things,  accord- 
ing to  the  testimony,  •*  you  must  give  a  compensa- 
tion so  far  as  those  things  have  lessened  the  rental 
value."     To  which  defendants'  counsel  excepted. 

Defendants*  counsel  requested  the  trial  judge  to 
charge,  among  other  things  :  *•  The  defendants  are  not 
liable  to  plaintiffs  for  damages  occasioned  to  the 
premises  by  interference  with  or  destruction  of  the 
facility  to  exhibit  goods,  wares,  Ac,  from  this  build- 
ing in  such  manner  that  they  could  be  seen  from  a 
distance,  and  from  other  streets."  The  judge  refused 
so  to  charge,  and  defendants'  counsel  excepted. 

The  other  facts  suflBciently  appear  in  the  opinion. 

John  W.  Pirsson,  attorney,  sad  John  E.  Parsons  and 
Jno.  Alex.  Beall^  of  counsel,  for  respondents,  on  the 
questions  considered  in  the  opinions,  argued : 

I.  The  plaintiffs  have  a  good  cause  of  action,  (a.) 
In  the  Story  case  it  was  held  that  an  elevated  rail- 
road is  inconsistent  with  the  ordinary  and  general 
use  of  a  street  as  a  public  street,  and  that  an  abut- 
ting property  owner  may  maintain  an  action  for  dam- 
ages by  reason  of  the  construction  and  operation  of 
such  railroad,  although  he  has  no  other  estate  or  in- 
terest therein  than  an  easement  for  light,  air  and 
access.  90  N.  F.  122  ;  Re-aflSrmed  Lahr  v.  Met.  E. 
R.  Co.,  104  iV:  Y.  268.  The  public  streets  or  high- 
ways of  a  city  are  held  by  it  in  trust  for  the  use  of 
a  street,  and  such  an  easement  or  right  is  property 
which  may  not  be  taken  without  compensation.     90 
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N.  Y.  156  to  161,  170  to  177  ;  Glover  v.  New  York 
Elevated  Railroad  Company,  66  How.  77  ;  Ireland  v. 
The  Metropolitan  Elevated  Railway  Company,  52  N. 
Y.  Super.  Ct.  455  ;  Abendroth  v.  M.  R'way  Co., 
54  lb.  47  ;  Lahr  v.  M.  E.  R'way  Co.,  supra,  (b.) 
Under  the  decisions  of  the  courts  of  this  state,  the 
Elevated  Railroad  Company  is  liable  for  all  the  dam- 
ages allowed  here,  even  when  the  fee  title  is  not  in 
the  abutter.  He  has  an  easement  in  the  use  of  the 
city  street,  and  this  cannot  be  taken  without  com- 
pensation. Story  V.  R.  R.  Co.,  supra  ;  Lahr  v.  Same, 
supra ;  Drucker  v.  M.  E.  R'way  Co.,  106  N.  Y.  157  ; 
Mortimer  v.  Same. 

II.  The  plaintiffs'  rights  to  the  use  and  enjoyment 
of  the  Bowery  as  a  public  street  is  in  no  way  affected 
by  the  question  whether  that  street  was  originally 
laid  out  by  the  Dutch  or  English.  The  right  of  dis- 
covery was  in  the  English,  and  the  civil  law  never 
prevailed  in  this  state  de  jure^  but  only  for  a  time, 
de  facto.  Martin  v.  Waddell,  16  Peters,  367  ;  Com- 
missioners V.  People,  5  Wend.  445  ;  Appraisers  v. 
People,  17  /fe.  571.  Even  if  the  Bowery,  as  at  present 
existing,  was  a  Dutch  road — ^the  right  of  the  abutting 
owners  to  their  lands  so  used  and  taken  was  not 
divested;  the  Dutch  law  never  obtained  dejure  but 
only  de  facto  during  their  occupation — and  the  com- 
mon law  of  England  evicted  for  a  time  by  force,  re- 
entered with  the  English  arms,  and  controlled  the 
rights  and  estates  of  the  people,  and,  except  as  modi- 
fied by  statute,  continues  to  do  so  to  this  day.  Again, 
if  we  concede  all  that  is  claimed  for  the  effect  of  the 
laying  out  of  a  Dutch  road  by  the  appellants,  we 
have  established  our  right  as  abutting  owners  to  the 
unimpaired  enjoyment  of  the  street  for  all  the  pur- 
poses of  a  street.  In  1838  the  property  was  assessed 
for  paving  the  Bowery,  and  such  assessment  was 
paid  (see  Appendix,  pp.  99  to  102,  andfols.  250  and 
251).     Abendroth  v.  R.  R.  Co.,  supra.     The  case  of 
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Lahr  104,  N.  Y.  supra,  seems,  however,  to  render 
much  of  this  argument  unnecessary,  and  disposes  of 
the  question. 

III.  The  construction  and  operation  of  the  rail- 
road upon  the  Bowery  in  front  of  and  adjacent  to 
the  property,  without  the  consent  of  the  testator, 
or  making  compensation  therefor,  was  a  trespass, 
and  the  defendants  are  liable  for  all  the  damages 
sustained  by  a  testator  by  reason  thereof,  and  are  not 
protected  by  legislative  or  municipal  license.  Uline 
V.  N.  Y.  C.  &  H.  R.  R.  Co.,  101  N.  Y.  98;  Wager  v. 
Troy  Union  R.  R.  Co.,  25  lb.  526;  Henderson  v. 
N.  Y.  Cent.  R.  R.  Co.,  78  lb.  423;  Craig  v.  Rochester 
&  B.  R.  R.  Co.,  39  lb.  404;  Mahady  v.  B'klyn  R.  R. 
Co.,  91  lb.  148;  Cogswell  v.  N.  Y.  Cent.  R.  R.  Co., 
103  lb.  10;  Mortimer  v.  Met.  E.  R.  Co.  The  dam- 
ages may  embrace  all  of  the  natural  and  proximate 
effects  which  ensue.  3  Sutherland  on  Damages,  364 ; 
Damron  v.  Roach,  4  Hump.  194;  Sherman  v.  M.  L. 
S.  &  W.  R.  R.  Co.,  40  Wise.  645;  Balto.,  &c.,  R.  R.  v. 
Baptist  Ch.,  108  U.  S.  317  ;  Lahr  v.  Manhattan 
R'way  Co.,  supra.  As  already  shown,  the  damages 
allowed  are  strictly  within  the  rule  as  declared  by 
the  courts  of  this  state. 

IV.  The  rule  as  to  the  measure  of  damages  was 
correctly  laid  down  by  the  trial  judge.  Drucker  v. 
The  Manhattan  Railway  Co.,  106  N.  Y.  157;  Morti- 
mer V.  Metropolitan  Elevated  Railway  Co.  That  the 
proper  measure  of  damages  is  loss  of  rental  value  is 
held  by  the  cases  just  cited;  and  to  the  same  effect 
are  Jutte  v.  Hughes,  67  N.  Y.  267;  Francis  v. 
Schulhoff,  53  lb.  152  ;  3  Sutherland  on  Damages,  369; 
Blesch  V.  Chicago,  &c.,  R.  R.  Co.,  43  Wise.  183. 
There  would  seem  to  be  no  longer  any  question  that 
deprivation  of  or  interference  with  light,  and  the 
construction  and  mainteance  of  the  structure  in 
the  near  proximity  of  the  premises,  were  proper 
elements  of  damage  to  be  considered.     Lahr.  v.  M. 
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R.  Co.,  supra;  Dnicker  v.  M.  R.  Co.,  supra;  Morti- 
mer V.  Met.  Elevated  Railway  Co.,  supra. 

V.  The  defendants*  exceptions  to  the  admission 
of  evidence  were  not  well  taken.  The  decision  of 
this  court  in  Mortimer  v.  Metropolitan  Railway  Co., 
recently  affirmed  by  the  court  of  appeals,  directly 
disposes  of  many  of  them.  The  evidence  of  the  as- 
sessment for  paving  and  its  payment  were  properly 
admitted.  Abendroth  v.  M.  Railway  Co.,  54  N.  Y. 
Sup.  Ct.  47.  The  remaining  objections  are  all  to 
the  testimony  as  to  the  history,  location  and  dimen- 
sions of  the  Bowery.  The  defendants  attempted  to 
show  from  maps,  histories  and  documents  that  the 
present  Bowery  is  identical  with  a  road  which  is 
claimed  to  have  existed  during  the  Dutch  occupa- 
tion. The  testimony  objected  to  was  in  rebuttal  of 
that  olBfered  by  the  defendants  and  of  historical  facts 
relating  to  boundaries,  as  to  which  reputation  or 
tradition  is,  from  necessity,  admissible,  and  the  tra- 
dition testified  to  existed  ante  litem  motem.  Wood's 
Trial  Evidence,  262  and  3.  There  can  be  no  question 
that  the  witness  was  in  a  situation  to  acquire  and 
possess  the  information.  lb.  pp.  310  and  311 ;  Board- 
man  V.  Reed,  6  Peters,  328.  It  is  submitted  that  the 
evidence  was  properly  admitted. 

Davies  &  Rapallo,  attorneys,  and  Edward  S.  Rap- 
alio  and  Brainard  Tolles,  of  counsel  for  appellants, 
on  the  questions  considered  in  the  opinions,  argued: 

I. — Prior  to  1664  the  land  included  in  the  Bowery 
was  owned  absolutely  in  fee  by  the  Dutch  govern- 
ment of  tliis  island.  All  the  title  of  the  Dutch 
government  to  the  said  land  subsequently  became 
vested  in  the  king  of  England,  and  was  by  him 
granted  to  the  Duke  of  York.  By  the  Dongan  char- 
ter of  1686  the  said  land  was  granted  to  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York 
in  trust  for  the  public  use.     No  power  has  ever  been 
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granted  to  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York  to  encumber  the  said  land  by 
subjecting  the  same  to  private  servitudes  inconsist- 
ent with  and  hostile  to  the  devotion  of  the  said  land 
to  the  public  use.  Ground  brief  from  the  Dutch  Gov- 
ernor Kieft  to  Cornelius  Classen,  dated  the  13th  day 
of  December,  1645;  HoffmarCs  Estate  and  Rights  of  the 
Corporation^  Vol.  II.*  Valentine' s  History  of  New  York ; 
Hoffman's  Treatise ;  United  States  v.  Perot,  8  Otto,  428; 
Documents  Relating  to  the  Colonial  History  of  the 
state  of  New  York,  Holland  Documents,  Vol.  I.  pages 
140,  259,  262,  258,  329;  Holland  Documents,  Vol.  I. 
pages  101, 102,  103,104,  124,  214,  372,  384,387,  399; 
470,  471;  Valentine's  Manual  for  1860,  page  599;  Mrs. 
Lamb's  History  of  New  York.  Vol.  I.  pages  144  and  146, 
Mass.  Hist.  Col.  Vol.  IX.  page  277;  Valentine's  Manual 
for  1850,  pages  489,  499,  541  to  547,  558,  559  and 
603;  Valentine's  Manual  for  1854,  pages  559  and 
569 ;  Mrs.  Lamb's  History  of  New  York,  Vol.  I.  pages 
64  and  126;  Holland  Documents,  Vol.  I.  pages  350, 
58,  71,  83,  91,  349,  250,  351,  613,  528;  Collection,  of 
N.  Y.  Historical  Society,  Vol.  I.  pages  339  and  473; 
Hoffman's  Treatise,  Vol.  I.  pages  97,  92,  93,  94,  305, 
330  to  333,  311,. 19,  20;  Historical  Views  of  the  Con- 
stitution  of  New  York,  by  B.  F.  Butler,  page  31;  and 
the  usual  form  of  confirmation  of  a  Dutch  Ground 
Brief,  illustrated  by  Defendants'  Exhibit  No.  4;  John- 
son V.  Mcintosh,  8  Wheaton,  595;  Martin  v.  Waddel, 
IQ  Peters,  367;  Ogd^n  v.  Lee,  6  Hill,  546;  Wadsworth 
V.  The  Buffalo  Hydraulic  Co.,  16  Barb.  83;  Brodhead's 
History  of  New  York,  Vol.  I.  pages  215  and  216;  Coll. 
of  N.  Y.  Hist.  Soc.  (N.  S.),  Vol.  II.  page  373;  Dun- 
ham V.  Williams,  37  N.  Y.  251;  Brief  of  Mr.  O'Con- 
nor  in  Westmore  v.  Story,  22  Barb.  439;  Digest, 
Lib.  43,  Tit.  8,  Law  2,  Sec.  21;  Institute's  (Saunder's 
ed.  of  1876),  p.  36;  Tompkins  and  Jenkins'  Roman 
Laws  (ed.  of  1870),  p.  5;  Ames'  Civil  Law  of  Home 
(ed.  of  1883),  pages  124-5;  McKende's  Roman  Law 
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(ed.  of  1880),  p.  156;  Hunter's  Introduction  to  Roman 
Law  (ed.  of  1885),  p.  58;  Taylor's  Elements  of  Civil 
Law^  p.  463;  Van  Lewen's  Roman  Dutch  Law  (Chief 
Justice  Kotze's  Edition  of  1881),  Book  I.  chap.  1, 
sec.  12  ;  Grotius'  Dutch  Jurisprudence  (Maasdorfs' 
edition  of  1878),  p.  226;  DomeVs  Civil  Law  (Cush- 
ing's  edition  of  1850).  Vol.  I.  p.  150,  Art.  116;  Kenfs 
Commentaries,  Vol.  III.  p.  433';  Savigny  on  Possession 
(Perry's  edition),  p.  85;  Frederician  Code,  Vol.  I.  p. 
401,  sec.  405;  Campbell's  Roman  Civil  Law  (edition  of 
1878),  p.  33;  Mitchell  v.  Bass,  33  Tex.  265;  Renthorp 
V.  Borg,  4  Martin,  97;  Xiques  v.  Bujac,  7  La.  Ann. 
505;  De  Armas  v.  Mayor,  &c.,  of  New  Orleans,  5  La. 
85;  Hatch  v.  Arnault,  3  La.  Ann.  482;  Documents  re- 
lating  to  the  Colonial  History  of  the  state  of  New  York, 
Vol.  II.  pp.  250, 548;  Dumonfs  Corps  Diplomatique,  Vol, 
7,  pp.  44,  253;  Special  and  Local  Laws  affecting  N.  Y. 
City ;  Bliss,  Olney  and  Whitney's  Compendium;  Carter 
V.  N.  Y.  Elevated  R.  R.  Co.,  14  N.  Y.  St.  Rep.  859, 
(perTRUAx,  J.);  Stevens  t?.  N.  Y.  Elevated  R.  R.  Co., 
(January,  1889,  per  Preedman,  J.);  Havemeyer  v. 
N.  Y.  Elevated  R.  R.  Co.,  (March.  1889,  per  Sedgwick, 
Ch.  J.);  Abendroth  v.  N.  Y.  Elevated  R.  R.  Co.,  52 
N.  Y.  Super.  Ct.  274  (per  Ingraham,  J.) ;  Van 
Schaack's  Laws  of  New  York,  Vol.  I.  pp.  2,  3;  The 
Montgomerie  Charter  of  1730  (Special  and  Local 
Laws  affecting  New  York  City,  Bliss,  Olney  and  Whit- 
ney's Compendium,  pp.  50,  51;  The  Colonial  Statute 
of  1732,  ratifying  the  Dongan  and  Montgomerie 
charters  {Van  Schaaxik's  Laws  of  Neio  York,  pp.  169, 
170);  Tfie  Constitution  of  1777;  The  Act  of  March  7th, 
1793  (3  Greenleafs  Laws  of  New  York,  p.  54;  Wil- 
1  liams  V.  N.  Y.  Central  R.  R.  Co.,  16  N.  Y.  107, 

'  II.  The  trust  upon  which  the  Bowery  is  held  for- 

bids its  subjection  to  any  private  servitude.  It  has 
always  been  conceded  that  the  elevated  railroad 
was  a  public  use.  The  acts  authorizing  the  con- 
demnation of  private  property  by  an  Elevated  R.  R, 
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Co.  would  be  unconstitutional  were  it  not  a  public 
use.  The  owner  of  private  easements  was  allowed 
a  recovery  in  the  Story  and  other  cases  because  the 
railroad,  although  a  public  use,  was  not  a  street  use. 
As  the  property  owner  had  a  private  individual  right 
to  have  the  street  used  as  streets  ought  to  be  used, 
he  had  a  right  to  recover  for  interference  with  light, 
air  and  access  due  to  the  non- street  use  by  the  rail- 
road. But,  here,  under  the  Dongan  charter,  the 
trust  is  fulfilled,  not  broken,  by  the  use  of  the  land 
for  an  elevated  road,  i.e.,  a  public  use.  This  neces- 
sarily implies  that  the  city  has  no  power  to  devote 
these  lands  to  private  purposes.  The  city  cannot 
convey  to  a  private  person  its  title  in  lands  held  in 
trust  for  the  public  use.  Dillon  on  Municipal  Cor- 
porations, §  675;  Still  v.  Lansingburgh,  16  Barb.  107; 
Brooklyn  Park  Com'rs  v.  Armstrong,  45  N.  Y.  234; 
Kings  Co.  Fire  Ins.  Co.  v.  Stevens,  101  lb.  416.  It 
follows  that,  as  the  city  cannot  convey  an  estate  in 
fee  simple,  neither  can  it  convey  any  lesser  estate 
or  interest.  It  has  no  power  to  encumber  the  land 
with  a  private  servitude,  except  by  express  legis- 
lative authority.  Burbank  v.  Fay,  65  N.  Y.  65; 
Wheeler  v.  Clark,  58  lb.  270. 

III.  The  general  laws  as  to  assessments  for  street 
improvements  did  not  empower  the  city  to  encum- 
ber the  Bowery  with  private  servitudes.  It  may  be 
conceded  that  the  Legislature  has  the  absolute 
power  to  control  any  purely  public  trust.  It  has 
the  power  to  extinguish  it  altogether,  and  it  may  un- 
questionably so  far  discharge  the  trust  as  is  necessary 
for  the  imposition  of  a  private  incumbrance  of  any 
kind.  Brooklyn  Park  Com'rs  v.  Armstrong,  45  N. 
Y.  234.  It  may  very  well  be  that  the  payment  of 
assessments  for  the  improvement  of  certain  classes 
of  streets  to  the  city  gives  rise  to  a  corresponding 
easement,  where  the  city  has  power  to  create  such 
an  easement.     It  was  so  decided  by  this  court  in 
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Abendroth  v.  The  N.  Y.  Elevated  R.  R.  Co.,  54  N. 
Y.  Super  Ct.,  ill,  where  it  appeared  that  the  city 
was  the  owner  of  the  land  in  the  street,  and  it  did 
not  appear  that  the  city  was  under  any  disability 
to  create  an  easement.  This  court  held  that  the 
grant  of  an  easement  would  be  implied.  But 
would  that  effect  of  the  act  extend  to  a  distinct 
and  separate  class  of  streets,  the  subjection  of  which 
to  private  servitudes  is  forbidden  by  the  city's 
charter  ?  The  principle  generatia  specialibus  non  der- 
ogant  would  seem  to  apply;  and  as  instances  of  the 
application  of  that  rule  to  cases  somewhat  similar 
to  this,  we  cite  :  Williams  v.  .Pritchard,  4  T.  R.  2; 
Cumru  Township  v.  Poor  Directors,  112  Pa.  St.  264; 
Matter  of  Egypt  Street,  2  Grant,  455;  Blaine  v. 
Bailey,  25  Ind.  165;  Rounds  v.  Wymart,  81  Pa,  St. 
395.  There  being  no  express  provision  in  the  act 
that  lands  exclusively  devoted  to  the  public  use 
might  be  burdened  with  private  servitudes  the  pre- 
sumption is  against  giving  the  act  that  effect.  Water 
Commissioners  v.  Hudson,  13  N.  J.  Eq.  420;  Acad- 
emy of  Pine  Arts  v.  Philadelphia,  22  Pa.  St.  493; 
Jones  V.  Tatham,  20  lb.  398;  Bennett  t?.  McWhorter, 
2  W.  Va.  441;  Erie  Ry.  Co.  v.  Commonwealth,  66 
Pa.  St.  84;  State  v.  R.  R.  Co.,  35  N.  J.  L.  328.  It 
is  no  answer  to  say  that,  if  the  city  does  not  own 
the  land,  the  abutting  owner  does,  and  that  as  the 
improvements  are  on  his  own  land,  the  benefit  is 
already  secured  to  him.  It  does  not  follow  that  he 
owns  the  land.  Generally,  he  does,  but  sometimes 
he  does  not.  Fearing  v.  Irwin,  4  Daly,  385;  55  N. 
Y.  486.  The  escape  from  difficulties  lies  in  the  rec- 
ognition of  the  principle  laid  down  by  his  Honor 
Judge  Freedman  in  Astor  v.  The  Mayor,  37  N.  Y. 
Super.  Ct.  539,  that  local  assessments  are  an  exer- 
cise of  the  taxing  power  of  the  state,  and  that  no 
obligation  to  make  compensation  therefor  exists, 
except  in  the  proper  application  of  the  tax.     See 
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also  People  v.  Mayor  of  Brooklyn,  4  N.  Y.  423; 
Matter  of  Trustees,  &c.,  31  N.  Y.  574;  Howell  v. 
Buffalo,  37  lb.  267;  Litchfield  v.  Vernon,  41  lb.  123; 
Allen  V.  Drew,  44  Vt.  187;  R.  R.  Co.  v.  Connelly, 
10  Ohio  N.  S.  159;  White  v.  People,  Mill.  64;  War- 
ren V.  Henly,  31  lb.  40.  A  consideration,  therefore, 
both  of  the  decision  in  the  Abendroth  case  and  of 
the  authorities  there  referred  to  leads  to  the  con- 
clusion that  no  constitutional  necessity  exists  for  so 
interpreting  the  acts  relative  to  local  assessments 
as  to  authorize  the  city  to  subject  the  Bowery  to 
other  than  public  uses.  The  ordinary  principles  of 
statutory  interpretation  exclude  such  a  construc- 
tion, and  the  conclusion  is  inevitable  that  plaintiffs' 
testator  had  no  private  right  or  property  in  the 
Bowery. 

IV.  No  easement  of  light  or  air  over  a  public 
street  arises  from  the  payment  of  an  assessment  for 
paving.  The  payment  of  an  assessment  for  the  im- 
provement of  a  street  gives  rise  to  no  other  ease- 
ment than  a  right  to  the  use  and  enjoyment  of  the 
improvement  to  the  creation  of  which  the  abutting 
owner  has  specially  contributed.  A  pavement  has 
nothing  to  do  with  light  and  air.  It  is  laid  for  the 
purpose  of  passage  and  for  no  other  purpose.  A 
right  to  use  and  enjoy  the  pavement  necessarily  in- 
volves a  right  to  pass  over  the  land  on  which  the 
pavement  is  laid,  because  that  is  essential  to  the 
enjoyment  of  the  pavement.  It  does  not  include  a 
right  to  light  and  air  because  those  things  are  abso- 
lutely disconnected  from  and  independent  of  the 
enjoyment  of  the  pavement.  The  learned  trial 
judge,  however,  charged  that  plaintiffs'  testator  had 
easements  of  light  and  air.  As  no  other  evidence 
tending  to  show  such  easements  was  produced  by 
the  plaintiffs  than  this  assessment,  it  is  to  be  pre- 
sumed that  the  learned  judge  based  his  charge  upon 
that  ground.     Implied  contracts  usually  flow  from 
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and  are  measured  by  some  consideration  passing 
between  the  parties.  The  law  sees  the  considera- 
tion and  implies  the  appropriate  promise.  The  con- 
tracts which  the  law  implies  are  such  as  in  sound 
reason  and  good  conscience  the  parties  could  not 
fail  to  make.  That  the  law  should  imply  an  arbi- 
trary, capricious  and  inequitable  contract  is  impos- 
sible. Gary  v.  Curtis,  3  Hotc.  251,  255;  Curtis  v. 
Fiedler,  2  Black,  478.  Some  light  is  shed  on  the 
subject  by  the  decisions  in  those  states  where,  owing 
to  constitutional  requirements,  local  assessments 
assume  a  quasi -contractual  character,  and  are  not, 
as  they  are  in  this  state,  pure  taxes.  In  those 
states  it  is  held  that  the  maximum  amount  of  such 
an  assessment  is  measured  by  the  advantage  to  be 
darived  from  the  particular  improvement.  Tide 
Water  Co.  v.  Costar,  IS  N.  J.  Eq.  519;  Bridgeport 
V.  R.  R.  Co.  36  Conn.  255;  St.  John  v.  East  St. 
Louis.  50  ///.  92;  Yeatman  v.  Crandall,  11  La  Am. 
229;  Hanscom  t?.  Omaha,  11  Neh.  37.  Another  con- 
sideration arises  from  the  fact  that  abutting  owners 
are  not  the  only  persons  who  can  be  assessed  for 
street  improvements.  Property  on  side  streets  may 
be  assessed.     Consolidation  Act,  §  878. 

V.  The  plaintiffs  are  not  entitled  to  recover  dam- 
ages for  any  interference  with  the  advantages  for- 
merly possessed  by  their  testator's  building  with  ref- 
erence to  the  exhibition  of  goods,  wares,  etc.,  in  such 
a  manner  that  they  could  be  seen  from  a  distance, 
and  from  other  streets,  (a).  No  such  element  of 
damage  was  pleaded.  As  the  evidence  was  rele- 
vant to  the  issues  raised  by  the  pleadings,  no  pre- 
sumption of  the  introduction  of  any  irrelevant  issue 
arises-  from  defendants'  failure  to  object  to  it. 
Williams  v.  Mechanics'  and  Traders'  Fire  Ins.  Co., 
54  N.  Y.  577  ;  Arnold  v.  Angell,  62  lb.  512.  (6) 
plaintiffs'  testator  had  no  easement  in  the  Bowery 
for    advertising  purposes.      The  easements  of  an 
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abutting  owner,  whether  arising  from  express  coven- 
ant or  from  the  opening  of  a  street  under  the  Act  of 
1813,  have  always  been  held  to  be  limited  to  ease- 
ments of  light,  air  and  access.  Those  words  seem 
to  sum  up  the  normal  relations  between  a  street 
and  abutting  property.  Story  v.  N.  Y.  Elevated  R. 
R.  Co.,  90  N.  Y.  146  ;  Lahr  v.  Met.  Elevated  Ry.  Co. 
104  N.  Y.  291  ;  Pond  v.  Met.  Elevated  Ry.  Co.  {MSS. 
opinion ;)  Greene  v.  N.  Y.  C.  &  H.  R.  R.  Co.  65  Hotc, 
166  ;  Taylor  v.  The  Met.  Elevated  Ry.  Co.,  50  N.  Y. 
Super.  Ct.  316.  From  these  cases  and  from  countless 
others  in  which  the  rights  of  abutting  owners  have 
been  described  as  easements  of  light,  air  and  access, 
it  is  fair  to  infer  that  those  rights  are  the  only  ones 
naturally  appropriate  to  the  relationship  existing 
between  a  street  and  abutting  property.  The  case 
of  Brown  v.  The  N.  Y.  Elevated  R.  R.  Co.,  tried 
before  his  Honor  Judge  Ingraham,  at  a  special  term 
of  this  court  in  May,  1885,  is  a  direct  authority 
against  any  such  easement.  Another  objection  to  this 
novel  easement  is  that  it  is  not  limited  to  the  por- 
tion of  the  street  immediately  in  front  of  and  adja- 
cent to  the  plaintiffs  premises,  but  that,  on  the  con- 
trary, it  extends  to  a  great  distance  in  all  directions. 
It  was  held  in  Kings  Co.,  Fire  Ins,  Co.  101  N.  Y.  417, 
that  the  easements  of  an  abutting  owner  in  a  street 
for  the  opening  of  which  he  has  been  assessed  are 
confined  to  the  particular  portion  of  the  street  in 
front  of  the  abutting  property.  The  portions  of 
the  street  on  either  side  of  him  may  be  closed,  and 
he  has  no  cause  of  complaint.  Hanging  carpets 
from  the  windows  *'  like  banners "  may  not  have 
been  in  violation  of  any  city  ordinance,  but  it  was 
certainly  neither  a  street  use  nor  a  public  use,  and 
it  is  difficult  to  see  how  the  long  continuance  of  such 
a  custom  could  give  rise  to  vested  rights  deserving 
the  protection  of  the  law.  The  advertising  advan- 
tages of  the  property  consisted  principally  in  the 

17 


258    MORTIMEK  V,  THE  NEW  YORK  ELEVATED  R.  R.  CO. 

Appellants'  points. 

opportunity  to  do  this,  and  it  is  to  this  that  the 
learned  judge  expressly  referred  in  the  portion  of 
the  charge  excepted  to  when  he  said  "  in  its  use  for 
signs  or  the  giving  notice  of  any  kind  in  any  way  that 
the  wares  therein  were  to  be  sold.'*  Another  reason 
why  damage  ought  not  to  be  recovered  for  the  loss 
of  advertising  advantages  is,  that  the  damage  com- 
plained of  does  not  consist  in  a  direct  physical  effect 
upon  the  property  itself,  but  in  a  remote  effect  upon 
the  minds  of  possible  customers.  It  is  like  the  ob- 
jection to  the  unsightliness  of  the  structure,  the 
invasion  of  privacy  or  the  effect  upon  the  general 
character  of  the  neighborhood.  It  rests  too  much 
upon  a  metaphysical  or  sentimental  basis  to  be  made 
a  ground  for  recovery.  Greene  i?.  N.  Y.  Central  R. 
R.  Co.  65  How.  169  top.  (c.)  Plaintiff's  testator  had 
no  easement  for  advertising  purposes  in  distant 
streets  upon  which  his  building  did  not  abut.  If 
plaintiff  can  claim  an  easement  in  all  these  other 
streets,  there  is  nothing  to  prevent  his  extending 
his  claims  all  over  the  city  and  claiming  damages 
for  the  erection  of  every  building  and  for  every 
movement  in  the  growth  of  the  city  which  tends  in 
the  slightest  degree  to  divert  trade  from  the  corner 
of  Division  street  and  the  Bowery. 

VI.  The  learned  judge  erred  in  admitting  evidence 
of  the  abatement  of  rent  under  the  lease  made  prior 
to  the  construction  of  the  elevated  railroad,  (a.) 
The  testimony  was  incompetent  and  irrelevant.  It 
is  plain,  as  a  matter  of  law,  that  this  abatement  of 
rent  was  purely  gratuitous.  The  decrease  in  the 
value  of  the  use  of  the  premises  was  Mr.  Gregg's 
loss,  and  Mr.  Gregg  had  a  right  of  action  for  it.  No 
necessity  and  no  legal  or  moral  duty  upon  Mr. 
Mortimer  to  make  such  an  abatement  was  shown  by 
the  evidence.  It  has  been  expressly  decided  by  the 
Court  of  Appeals  that  such  an  abatement  made 
during  the  continuance  of  the  term,  though  neces- 
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sary  to  prevent  the  tenant  from  leaving,  gives  no 
cause  of  action  to  the  landlord.  Tobias  v.  Cohn,  36 
N.  Y.  363.  The  immediate  and  natural  effect  of 
this  testimony  upon  the  jury,  however,  was  to  give 
them  an  idea  of  loss  and  wrong  to  plaintiffs'  testa- 
tor. (6.)  The  error  in  the  admission  of  evidence  was 
not  cured  by  the  subsequent  instruction  to  the  jury 
to  disregard  it.  The  evidence  tended  directly  to 
arouse  the  prejudices  and  enlist  the  sympathies  of 
the  jury  upon  a  matter  outside  the  issues.  No 
amount  of  correct  instruction  upon  the  law  appli- 
cable to  the  issues  of  the  case  could  undo  the  harm- 
Erben  v.  Lorillard,  Id  N.  Y.  299  302  ;  Traver  v. 
Eighth  Avenue  R.  R.  Co.  3  Keyes,  496  ;  Anderson  v.  R. 
W.  &  0.  R.  R.  Co.,  54  N.  Y.  334  ;  Arthur  v.  Griswold, 
55  lb.  408 ;  Tabor  v.  Van  Tassel,  86  lb.  642  ;  Neu- 
mann V.  Goddard,  48  How.  '363  ;  O'SuUivan  v. 
Roberts,  7  J.  &  8.  360  ;  Nash  v.  Kneeland,  4  N.  Y. 
St.  Rep.  135  ;  Garofalo  v.  Errico,  7  lb.  423  ;  Lindsay 
V.  The  People,  63  N.  Y.  154  ;  Furst  v.  Second  Ave. 
R.  R.  Co.,  72  lb.  546  ;  People  v.  Smith,  104  lb.  491  ; 
Macher  v.  Lamiar  Ins.  Co.  2  Civ.  Pro.  Rep.  {Browne)^ 
28  ;  Clark  v.  Crandall,.  3  Barb.  612  ;  Green  v. 
Hudson  R.  R.  R.  Co.  32  lb.  34  ;  Allen  v.  James,  7 
Daly,  13  ;  Clark  v.  Brooks,  2  i&.  162  ;  Wright  v. 
Equitable  L.  A.  Ass'n,  9  J.  &  S.  1  ;  People  v. 
Dimick,  41  Hun,  617. 

By  the  Court. — Teuax,  J.— The  learned  counsel 
for  the  appellants  contend  in  this  case,  as  they  have 
often  contended  in  other  cases  of  a  like  nature,  that 
prior  to  1664  the  land  included  in  the  Bowery  was 
owned  absolutely  in  fee  by  the  Dutch  government  of 
this  island  ;  and  that,  for  that  reason,  abutting  prop- 
erty owners  had  and  have  no  right  or  interest  in  the 
land  embraced  within  the  limits  of  the  street  on 
which  their  premises  abut. 

I  shall  show  that  the  Dutch  never  owned  the  fee 
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in  the  street,  and  that  it  never  was  admitted  by 
the  English  government  that  they  did  own  the  fee 
in  the  street. 

The  civilized  powers  of  Europe  claim  America  by 
the  right  of  discovery,  and  it  was  the  international 
law  of  the  time  that  the  absolute  rights  of  property 
and  dominion  to  the  soil  of  this  country  belonged 
to  the  European  nation  by  which  that  particular 
portion  of  the  country  was  first  discovered.  Martin 
V,  Waddell,  16  Peters  U.  S.  Repts.  367;  Story  on  the 
Constitution,  §  1  and  2. 

The  English  always  claimed  this  portion  of  North 
.  America  by  right  of  the  prior  discovery  of  this  coun- 
try by  John  and  Sebastian  Cabot.  The  elder  Cabot, 
who,  at  that  time,  was  in  the  employ  of  Henry  VII. 
of  England,  reached  the  main  land  before  Columbus 
himself.  The  English  claimed,  and  began  to  claim 
shortly  after  this  time,  that  the  Cabots  had  visited 
the  whole  coast  from  Florida  up  to  Labrador,^d 
had  thus  acquired  for  England  a  title  which  super- 
ceded that  of  Spain. 

It  is  stated  in  the  account  of  Gilbert's  voyage, 
which  is  contained  in  Hakluyt's  collection  of  ^^'o^- 
ages,  which  account  was  written  by  Mr.  Edward 
Hayes  about  the  year  1583,  that  "the  first  discovery 
of  these  coasts  (never  heard  of  before)  was  well 
begun  by  John  Cabot,  the  father,  and  Sebastian  his 
son,  an  Englishman  born,  who  were  the  first  finders 
out  of  all  that  great  tract  of  land  stretching  from 
the  Cape  of  Florida  unto  those  islands  which  we 
now  call  the  new-found-land,  all  which  they  brought 
and  annexed  unto  the  crown  of  England.*'  *  *  * 
It  is  also  stated,  that,  "  not  long  after  Christopher 
Columbus  had  discovered  the  island  and  continent 
of  the  West  Indies  for  Spain,  John  and  Sebastian 
Cabot  made  discovery  also  of  the  rest  from  Florida 
northwards  to  the  behoof  of  England.  Then,  seeing 
the  English  nation  only  hath  right  unto  these  coim- 
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tries  of  America  from  the  Cape  of  Florida  north- 
wards by  the  privilege  of  first  discovery,  unto  which 
Cabot  was  authorized  by  regal  authority,  and  set 
forth  by  the  expense  of  our  late  famous  King,  Henry 
VII.,  which  right  also  seemeth  strongly  defended 
on  our  behalf  by  the  powerful  hand  of  Almighty  God, 
notwithstanding  the  enterprises  of  other  nations,  it 
may  greatly  encourage  us  upon  so  just  ground,  as 
is  our  right,  and  upon  so  sacred  an  intent,  as  to 
plant  religion  (our  right  and  intent  being  meet 
foundations  for  the  same)  to  prosecute  efiectually 
the  full  possession  of  those  so  ample  and  pleasant 
countries  appertaining  unto  the  crown  of  England." 

The  extract  from  Hakluyt  that  I  have  given  may 
be  found  in  Voyages  of  the  Elizabethan  Seamen  to 
America,  edited  by  E.  J.  Payne,  printed  in  London 
in  1880. 

In  1496,  on  the  5th  of  March,  a  patent  was  issued 
by  Henry  VIL,  licensing  John  Cabot  and  his  three 
sons,  or  either  of  them,  their  heirs  or  assigns,  to 
search  for  islands,  provinces  or  regions  in  the  east- 
ern, western  or  northern  seas,  and  as  vassals  of 
the  King,  to  occupy  the  territories  that  might  be 
found,  with  an  exclusive  right  to  their  commerce  on 
paying  the  King  a  fifth  part  of  all  profits.  It  was 
while  acting  under  this  license  that  Cabot  is  said 
to  have  discovered  the  continent  of  North  America. 

In  1498  Sebastian  Cabot  sailed  westward  until  he 
came  to  what  is  now  Newfoundland.  From  there 
he  proceeded  to  the  main  land,  made  several  land- 
ings, dealt  with  the  natives,  and  followed  the  coast 
southward,  probably  as  far  as  the  Chesapeake  Bay. 

Things  remained  in  this  state  until  the  latter  part 
of  the  sixteenth  century,  when  certain  concessions 
were  made  to  Walter  Raleigh  and  others. 

In  1606  James  I.  granted  a  charter,  the  first 
colonial  charter,  under  which  the  English  were 
planted  in  America,     By  that  charter  the  territory 
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from  Cape  Fear  to  Halifax,  excepting,  perhaps,  a 
little  spot  in  Acadia  then  actually  possessed  by  the 
French,  was  set  apart  to  be  colonized  by  two  rival 
companies. 

At  this  time  the  Dutch  had  made  no  voyage  to 
America,  except  that,  in  1597,  they  traflScked  with 
the  West  Indies.  In  fact,  it  is  stated  in  Wassenan*s 
Historic  van  Europa,  Amsterdam,  1621,  that "  numer- 
ous voyages  realized  so  much  profit  for  the  adven- 
turers that  they  discovered  other  countries  which 
they  afterwards  settle  and  plant.  Virginia,  a  coun- 
try lying  in  42i  degrees,  is  one  of  these.  It  was 
first  peopled  by  the  French,  afterwards  by  the 
English,  and  is  to-day  (1624)  a  flourishing  colony. 
The  Lord's  States  General  observing  the  great  abund- 
ance of  their  people  as  well  as  their  desire  to  plant 
other  lands,  allowed  the  West  India  company  to 
settle  that  same  country." 

Between  1609  and  1622  the  Dutch  traded  with  the 
Indians  in  this  country,  and  had  a  trading  post  on 
Manhattan  Island. 

In  the  year  1620  James  I.  issued  a  new  patent  con- 
ferring on  the  patentees  in  absolute  property  with 
unlimited  jurisdiction,  the  territory  from  the  fortieth 
to  the  forty-eighth  degree  of  north  latitude,  and  in 
length  from  the  Atlantic  to  the  Pacific.  **  Without 
the  leave  of  the  Counsel  of  Plymouth  not  a  ship 
might  sail  into  a  harbor  from  Newfoundland  to  the 
latitude  of  Philadelphia  ;  not  a  skin  might  be  pur- 
chased in  the  interior  ;  not  a  fish  might  be  caught 
on  the  coast ;  not  an  emigrant  might  tread  the  soil." 
{Bancroft's  History  of  America,  Chapter  8.) 

In  1622  the  Dutch  took  measures  looking  towards 
planting  a  colony  here,  and  in  that  year  the  English 
minister  at  the  Hague  demanded  that  the  enterprise 
of  planting  a  Dutch  colony  upon  the  Hudson  should 
be  abandoned.  This  demand  or  request  of  the  Eng- 
lish Minister  was  disregarded,  but  in  1627  Governor 
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Bradford  of  Plymouth  gave  notice  to  Peter  Minuet, 
the  then  Governor  of  New  Netherlands,  that  the 
patent  of  New  England  extended  to  latitude  40,  and 
that  the  Dutch  had  no  right  to  plant  and  trade  north 
of  that  line.  At  the  very  time  that  the  Dutch 
settled  on  Manhattan  Island,  the  English  had  flourish- 
ing colonies,  one  southwards  on  the  James  River,  the 
other  northwards  at  Plymouth.  *•  Colonization  on 
the  Hudson,"  says  Bancroft,  in  his  History  of  the 
United  States ^  chapter  15, — **  was  neither  the  motive 
nor  the  main  object  of  the  establishment  of  the 
Dutch  West  India  countries.  The  territory  was  not 
described  either  in  the  charter  or  at  that  time  in  any 
public  Acts  of  the  States  General  which  neither 
made  formal,  specific  grant  nor  offered  to  guarantee 
the  possession  of  a  single  foot  of  land." 

In  1632  the  ship  in  which  Governor  Minuet  em- 
barked for  Holland  was  driven  into  Plymouth  by  the 
weather,  and  was  there  detained  for  a  time  on  the 
allegation  that  it  had  traded  without  license  in  a  part 
of  the  dominions  of  the  king  of  England  interlop- 
ing between  the  plantations  of  Virginia  and  New 
England.     {Valentine's  History,  p.  152.) 

In  1663  Governor  Stuyvesant  went  to  Boston  to 
complain  of  the  encroachments  made  by  the  people 
of  Massachusetts  and  Connecticut,  to  remonstrate 
against  such  encroachments.  In  the  words  of  Ban- 
croft from  the  chapter  above  cited,  '*  an  embassy  to 
Hartford  renewed  the  language  of  remonstrance  with 
no  better  success.  Did  the  Dutch  assert  their  orig- 
inal grant  from  the  States  General,  it  was  interpreted 
as  conveying  no  more  than  a  commercial  privilege. 
Did  they  plead  discovery,  purchase  from  the  natives 
and  long  possession,  it  was  replied  that  Connecticut 
by  its  charter  extended  to  the  Pacific.  Where,  then, 
demanded  the  Dutch  negotiators,  where  is  the  New 
Netherland  ?  and  the  agents  of  Connecticut  with 
provoking  indifference  replied,  *  we  don't  know/  " 
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On  the  12th  of  March,  1664,  certain  letters  patent 
duly  executed  were  granted  by  Charles  II,,  king  of 
England  to  James,  Duke  of  York.  These  letters 
patent  stated  **  for  divers  good  causes  and  consider- 
ations us  moving  thereunto,  and  having  of  our  special 
grace,  *  *  ♦  given  and  granted,  and 
by  these  presents,  for  us,  our  heirs  and  successors, 
do  give  and  grant  unto  our  dearest  brother,  James, 
Duke  of  York,  his  heirs  and  assigns,  all  that  part  of 
the  main  land  of  New  England,  beginning  at  a  cer- 
tain place  called  or  known  by  the  name  of  St.  Croix, 
next  adjoining  to  New  Scotland  in  America,         * 

*  *  *  And  also,  all  that  island  or  islands 
commonly  called  by  the  several  name  or  names  of 
Matowacks  or  Long  Island,  situate,  lying  and  being 
towards  the  west  of  Cape  Cod,  and  the  Narrow  Hi- 
gansetts,  and  abutting  upon  the  mainland,  between 
the  two  rivers  there,  called  or  known  by  the  several 
names  of  Connecticut  or  Hudson  rivers.  Together 
also  with  the  said  river  called  Hudson  river,  and 
the  lands  from  the  west  side  of  Connecticut  to  the 
east  side  of  Delaware  Bay,  *  ♦  *  * 
together  with  all  the  lands,  islands,        *         *         * 

*  to  have  and  to  hold,  all  and  singular  the  said 
lands,  islands,  hereditaments  and  premises,  with 
their,  and  every  of  their  appurtenances,  he;-eby 
given  and  granted,  or  herein  before  mentioned,  to  be 
given  and  granted,  unto  our  dearest  brother,  James, 
Duke  of  York,  his  heirs  and  assigns  forever  ;  to  be 
holden  of  us,  our  heirs  and  successors,  as  of  our 
manor  of  East  Greenwich,  in  our  county  of  Kent." 

This  grant  was  confirmed  to  the  Duke  of  York  by 
a  subsequent  grant  from  King  Charles  II.,  dated  the 
29th  day  of  June,  1674,  which  was  made  for  the  pur- 
pose of  removing  doubts  which  had  then  arisen  as 
to  the  validity  of  the  first.  It  was  provided  in  these 
grants  that  the  statutes,  ordinances,  etc.,  established 
by  the  Duke  of  York,  should  not  be  contrary  to,  but 
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as  nearly  as  might  be  agreeable  to  the  laws,  statutes 
and  government  of  the  realm  of  England. 

Such  was  the  condition  of  affairs,  and  such  the 
claims  made  by  the  English  up  to  and  at  the  time 
they  took  possession  of  what  was  then  known  as 
New  Netherland,  The  English  commissioners  in 
their  letter  to  Governor  Stuyvesant  demanding  pos- 
session of  Manhattan  Island  say,  that  the  right  of  the 
king  of  England  to  the  land  occupied  by  the  Dutch 
was  unquestionable.  In  other  words  they  demanded 
the  country  because  it  belonged  to  the  English  and 
not  to  the  Dutch. 

It  is  stated  in  chapter  3,  section  6,  of  Harris's  voy- 
ages, published  at  London  in  1705,  that  the  colony 
of  New  York  was  English  by  a  double  right,  namely, 
the  right  of  discovery  and  of  conquest.  It  was, 
says  the  writer,  undoubtedly  part  of  the  country, 
the  coasts  of  which  were  first  viewed  by  Sebastian 
Cabot,  and  as  such  made  a  part  of  the  original  prov- 
vince  of  Virginia,  and  was  afterwards  within  the 
limits  of  the  country  granted  by  King  James  to  the 
Western  Company,  but  before  it  could  be  settled 
the  famous  navigator,  Hudson,  discovered  that  river 
which  has  since  borne  his  name,  and  the  country 
adjacent,  which  he  afterwards  sold  to  the  Dutch 
who  planted  there ;  but  this  was  looked  upon  as 
illegal  because  they  had  not  King  James'  license, 
which,  it  seems,  they  afterwards  obtained. 

And  Burke  states  in  his  account  of  the  European 
settlement  in  America,  (London  1760)  that  we,  that 
is,  the  English,  derive  our  rights  in  America  from  the 
discovery  of  Sebastian  Cabot  who  first  made  the 
northern  continent  in  1497.  The  fact  is  suflSciently 
certain  to  establish  our  rights  to  our  settlements  in 
North  America.  And  so  it  has  been  stated  by 
Lossing  in  his  EncyclopaBdia  of  United  States 
History, — ^by  Roberts  in  his  volume  on  New  York  in 
the   •*  American  Commonwealth "   series  ;  by  Mr. 
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Fernow,  the  ci^todian  of  the  Dutch  records  in  the 
State  Library  in  his  article  on  New  Netherland  in 
the  Narrative  and  Critical  History  of  America ;  also 
by  Mr.  Gerard  in  his  titles  to  real  estate,  and  by 
the  supreme  court  of  the  United  States  in  the 
case  of  Martin  v.  Waddell,  16  Peters,  408,  where 
it  is  said :  the  right  of  the  king  to  make  this  grant 
with  all  of  its  prerogatives  and  powers  of  govern- 
ment, cannot,  at  this  day,  be  questioned.  But  in 
order  to  enable  us  to  determine  the  nature  and  ex- 
tent of  the  interest  which  it  conveyed  to  the  duke, 
it  is  proper  to  inquire  into  the  character  of  the  right 
claimed  by  the  British  crown  in  the  country  discov- 
ered by  its  subjects  on  this  continent  and  the  prin- 
ciples upon  which  it  was  parcelled  out  and  granted. 

The  English  possessions  in  America  were  not 
claimed  by  the  right  of  conquest,  but  by  the  right 
of  discovery,  for  according  to  the  principles  of  in- 
ternational law  as  understood  by  the  then  civilized 
powers  of  Europe,  the  Indian  tribes  in  the  new 
world  were  regarded  as  mere  temporary  occupants 
of  the  soil,  and  the  absolute  rights  of  property  and 
dominion  were  held  to  belong  to  the  European 
nation  by  which  any  particular  portion  of  the 
country  was  first  discovered 

Whatever  forbearance  may  have  been  sometimes 
practiced  towards  the  unfortunate  aborigines  either 
from  humanity  or  policy,  yet  the  territory  they 
occupied  was  disposed  of  by  the  governments  of 
Europe  at  their  pleasure  as  if  it  had  been  found 
without  inhabitants. 

The  grant  to  the  Duke  of  York,  therefore,  was  not 
of  lands  won  by  the  sword,  nor  were  the  govern- 
ment or  laws  he  was  authorized  to  establish  intended 
for  a  conquered  people. 

It  is  true  that  this  was  said  in  reference  to  lands 
situated  within  the  limits  of  the  state  of  New  Jersey, 
but  it  must  be  remembered  that  the  Dutch  not  oiily 
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claimed  what  is  now  known  as  New  JTork,  but  they 
also  claimed  the  territory  embraced  within  the  present 
limits  of  the  states  of  Delaware  and  New  Jersey. 
Their  outposts  in  fact  ran  from  the  Connecticut 
river  to  the  Delaware  river.  And  for  the  reason  that 
the  Dutch  claimed  the  territory  which  now  makes 
part  of  New  Jersey,  the  remarks  of  the  suprenxe 
court  of  the  United  States  in  Martin  v.  Waddell, 
are  as  well  applicable  to  land  within  New  York  as 
within  New  Jersey. 

It  was  also  stated  in  the  case  of  Martin  v.  Wad- 
dell, that  *'the  country  mentioned  in  the  letters 
patent  was  held  by  the  king  in  his  public  and  regal 
character  as  the  representative  of  the  nation  and  in 
trust  for  them.  The  discoveries  made  by  persons 
acting  under  the  authority  of  the  government  were 
for  the  benefit  of  the  nation,  and  the  crown,  accord- 
ing to  the  principles  of  the  British  constitution, 
was  the  proper  organ  to  dispose  of  the  public  do- 
mains,— and  upon  these  principles  rest  the  various 
charters  and  grants  of  territory  made  on  this  conti- 
nent." 

It  is  true  that  the  Dutch,  in  1629,  bought  or 
claimed  to  buy  from  the  Indians,  Manhattan  Island, 
but  this  alleged  purchase  gave  them  no  title ;  for  it 
has  been  held  that  a  purchase  from  the  Indians 
could  not  give  a  title, — and  such  a  purchase  cannot 
be  recognized  in  the  courts  of  the  United  States. 
Johnson  v.  Mcintosh,  8  Wheaton,  543;  United 
States  V.  Rillieux's  heirs,  14  Howard,  U.  S,  189. 

The  rule,  however,  is  diflFerent  in  Florida  to  which 
country  the  English  never  claimed  title  by  right  of 
discovery.  They  simply  acquired  their  title  to  that 
land  by  treaty.     9  Peters,  712. 

I  am  of  the  opinion  that  the  fee  of  the  Bowery  and 
of  the  other  streets  in  the  city  of  New  York  that  are 
known  as  Dutch  streets,  never  was  in  the  Dutch  gov- 
ernment, and  that  it  was  prior  to  the  Revolution, 
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bound  by  the  rules  of  the  common  law,  and  not  by  the 
rules  of  the  Dutch  civil  law.  While  the  Dutch  were 
in  actual  possession  the  execution  of  the  common 
law  was  suspended,  just  as  during  the  late  rebellion 
the  execution  of  the  laws  of  the  United  States  could 
not  be  enforced  in  some  of  the  Southern  States. 
But,  said  the  supreme  court  of  the  United  States 
in  Ketchum  v.  Buckley,  99  U.  S.  Rep.  188,  **the  same 
general  form  of  government,  the  same  general  law 
for  the  administration  of  justice  and  the  protection 
of  private  rights  which  had  existed  in  the  states 
prior  to  the  rebellion,  remained  during  its  continuance 
and  afterwards." 

The  learned  counsel  for  the  defendants  contend 
that  by  the  Dutch  civil  law,  streets  and  highways 
were  owned  absolutely  by  the  State,  and  abutting 
owners  had  no  private  right  or  property  in  them 
whatever.  Wha-tever  may  have  been  the  terms  of 
the  Dutch  civil  law  in  that  respect,  I  wish  to  call 
attention  to  an  order  made  at  a  meeting  of  the 
Lord  Director-General  and  Lord  Councillors  of  New 
Netherland  held  on  the  25th  day  of  February,  1656. 
This  order  is  the  first  order  in  point  of  time  relating 
to  the  streets  of  New  Netherland  and  presumptively 
was  made  in  accordance  with  the  laws  that  were 
then  in  force  in  New  Netherland.  This  order  is  to 
be  found  in  Vol.  II.  of  the  Records  of  the  Burgo- 
masters  and  Schepens,  p.  362.  This  order  recites 
that  "  Having  this  day  resumed  the  survey  of  the 
streets  of  the  city  as  they  heretofore,  in  the  assem- 
bly of  the  Director-General  and  Councillors  of  New^ 
Netherlands,  were  designed  in  the  map  or  plan,  and 
laid  out  or  set  off  into  streets  with  palisades  accord- 
ing to  the  same,  the  Director-General  and  Council 
confirmed  forever  the  survey  aforesaid,  without 
changing  the  same.  Therefore,  the  advancement  of 
the  same  was  referred  to  the  Burgomasters  of  the  city. 
They  were  directed  to  affix  a  notice  and  determine 
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a  time  at  which,  all  and  any  who  might  be  abridged 
or  injured  by  the  aforesaid  survey,  should  inform 
the  Burgomasters  of  the  extent  of  their  damage,  and 
to  agree  for  the  advantage  of  the  city  on  the  lowest 
price.  If  they  could  not  agree,  then  to  refer  the 
same  to  two  or  three  honest  persons  not  interested." 
The  order  also  provided  that  the  owners  should  re- 
main in  possession  of  the  *'  lots  falling  without  the 
lines  of  the  streets  until  they  are  paid  therefor  ac- 
cording to  valuation."  This  is  very  much  like  the 
modern  method  of  taking  property  for  street  pur- 
poses. *'  This,"  says  Gerard  in  his  Treatise  on 
the  title  of  the  Corporation  to  the  streets,  p.  129, 
*'  raises  the  presumption,  at  least,  that  where  land 
was  taken  for  a  street,  satisfaction  to  the  owners 
had  been  made  for  the  roadway  taken,  or  at  any 
rate  for  the  public  easement  established."  So  it 
seems  to  have  been  considered  at  that  time,  for 
damages  were  awarded  in  1656  and  1657  to  various 
persons  "for  w^hat  has  formerly  been  cut  off." 
From  this  order  and  from  these  proceedings  it  seems 
clear  that  the  authorities  of  New  Netherland  in 
1656  and  1657  did  recognize  the  private  rights  of 
abutting  owners.  And,  therefore,  if  the  Bowery  was 
a  street  or  road  in  1656  or  prior  to  1664  the  rights 
of  an  owner  of  property  abutting  on  the  Bowery 
were  recognized  by  t^iis  order.  I  have  said  "  if  the 
Bowery  was  a  street  or  road  in  1656"  because  thel 
evidence  in  the  case  on  that  point  is  not  very  con-\ 
elusive.  In  fact  no  evidence  on  that  point  has  been 
presented  to  this  general  term.  We  have  before 
us  only  two  of  defendant's  exhibits,  the  one  the 
ground  brief  of  Gov.  Kieft  in  1645,  and  the  other 
the  confirmation  thereof  by  Gov.  Nicols  in  1667. . 
It  is  true  that  in  the  grant  by  Gov.  Kieft  the 
"  Bouwery"  is  mentioned,  but  that  word  did  not 
then  mean  what  we  know  as  the  Bowery,  but  meant 
a  farm.     Mention  is  made  in  the  grant  of  Panne- 
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backer's  Bouwery  and  of  Jacobsen's  Bouwery.  The 
obligation  of  showing  that  the  trial  judge  erred  rests 
with  the  appellants.  The  alleged  errors  of  the  trial 
judge  are  presented  to  this  court  by  exceptions "  to 
the  admission  of  testimony,  and  by  exceptions  to 
the  charge  of  the  trial  judge  and  to  the  refusal  to 
charge  as  requested  by  defendants. 

Following  the  decision  of  this  court  in  Abendroth 
V.  Manhattan  Railway  Co.,  54  N.  Y.  Super.  Ct.  417, 
and  for  the  further  reasons  assigned  in  this  opinion, 
we  are  of  the  opinion  that  the  trial  judge  did  not  err 
in  charging  that  the  plaintiffs  had  an  easement  of 
light,  air  and  access.  Of  the  same  general  nature 
is  the  right  to  put  signs  on  a  building,  and  the 
owner  of  property  is  injured  in  his  property  rights 
to  a  greater  or  lesser  extent  when  such  a  right  is 
taken  from  him. 

The  questions  presented  by  the  refusals  to  charge 
have  been  so  frequently  decided  by  this  court  ad- 
versely to  the  claim  of  the  defendants,  that  it  is  not 
worth  while  to  call  the  attention  of  counsel  to  the 
decisions;  and  so  it  is  with  regard  to  the  questions 
presented  by  the  exception  to  the  testimony,  show- 
ing that  the  owners  of  property  mentioned  in  the 
complaint  herein  had  paid  assessments  for  paving 
the  Bowery. 

Certain  questions  were  asked  one  of  plaintiffs' 
witnesses  to  which  the  defendants  objected,  and 
their  objection,  being  overruled,  excepted.  These 
questions  tended  to  show  that  the  Bowery  as  now 
laid  out  was  not  a  Dutch  street  or  road.  We  are 
of  the  opinion  that  defendants  were  not  hurt  by  this 
ruling.  We  said  in  Mortimer  v.  Metropolitan,  Ele- 
vated, 54  N.  Y.  Super.  Ct.  322,  that  the  appellants  were 
bound  to  show  affirmatively  that  an  error  had  been 
committed.  In  that  case,  as  in  this,  exhibits  were 
offered  at  the  trial  which  were  not  produced  on  the 
argument  before    the  general  term,  and  we   then 


KORTIMER  V.  THE  NEW  YORK  EI^VATED  R.  R.  CO.   271 

*-■  —  » 

Concurring  opinion  by  Freedman,  J. 

said  in  effect,  that  these  exhibits  "may  have  of 
themselves  been  a  suflScient  ground  for  the  ruling." 
This  case  has  lately  been  affirmed  by  the  Court  of 
Appeals, 

The  trial  judge  allowed,  the  defendants  excepting, 
one  of  the  witnesses  called  by  plaintiffs  to  testify 
that  a  former  tenant  demanded,  on  the  construction 
of  the  elevated  railroad,  a  decrease  in  the  rental  that 
he  was  paying.  The  amount  of  the  decrease  was 
not  shown  and  the  trial  judge  told  the  jury  at  the 
request  of  the  defendants,  that  they  were  "  not  to 
consider  for  any  purpose  that  abatement "  of  rent, 
and  that  they  "  must  decide  the  question  irrespec- 
tive of  that."  This  we  think  caused  the  error  in 
the  ruling  if  there  was  any  error. 

The  judgment  and  order  appealed  from  are  affirmed 
with  costs. 

Freedman,  J.  (concurring). — The  claim  made  in 
this  case  by  and  on  behalf  of  the  elevated  railway 
companies  is  that  the  absolute  fee  of  the  street 
known  as  the  Bowery  was,  prior  to  the  surrender  of 
the  Dutch  forces  to  the  English,  in  1664,  in  the 
Dutch  government;  that  such  fee  thereafter  went 
to  the  state  or  to  the  city  of  New  York  so  absolutely 
that  abutting  owners  never  had,  and  do  not  now 
have,  any  easement  of  any  kind  in  said  street;  and 
that  the  elevated  railway  running  through  the  Bowery 
havino:  been  constructed  with  the  consent  of  both 
the  city  and  the  state,  neither  its  owners  nor  its 
lessees  are  liable  for  any  injury  inflicted  upon  abut- 
ting property  by  reason  of  the  construction  and 
operation  of  the  railway. 

The  claim  of  the  English  that  they  were  the 
owners,  by  right  of  discovery  under  governmental 
authority,  of  the  land  of  which  the  present  city  of 
New  York  forms  a  part,  and  that  this  gave  them 
such  exclusive  ownership  that  the  Dutch  government 
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acquired  no  title  to  the  land  which  can  be  recog- 
nized, has  been  fully  set  forth  in  the  opinion  of 
Judge  Truax.  I  concur  in  his  remarks  as  far  as 
they  go,  but  wish  to  add  the  following,  viz: 

The  claim  of  the  English,  it  is  true,  has  occasion- 
ally been  criticised  on  the  ground  that  neither  of  the 
Cabots  landed  in  or  near  New  York,  or  saw  the  coast 
of  New  York.  The  right  of  discovery  is  not  recog- 
nized in  the  Roman  law  unless  followed  by  occu- 
pation or  unless  the  intention  of  the  sovereign  or 
state  to  take  possession  be  declared  or  made  known 
to  the  world.  And  it  must  be  conceded  that  modern 
diplomatists  and  publicists  incline  to  the  opinion 
that  mere  transient  discovery  amounts  to  nothing, 
unless  followed  in  a  reasonable  time  by  occupation 
and  settlement,  more  or  less  permanent,  under  the 
sanction  of  the  state. 

But  the  question  in  the  case  at  bar  is  not  to  be 
decided  according  to  the  rules  of  the  international 
law  of  the  present  time.  It  is  a  question  purely 
between  the  public  authorities  of  the  state  of  New 
York  and  citizens  of  the  same  state,  and  as  such  it 
is  controlled  by  the  decisions  referred  to  by  Judge 
Truax  to  the  effect  that  w^hat  the  English  did  do 
was  sufficient  to  give  them  title  by  discovery,  and 
that  such  title  is  superior  to  the  Indian  title.  These 
decisions  proceeded  upon  the  theory  that  the  claim 
of  the  Dutch  was  contested  by  the  English  from  the 
very  start,  not  because  they  questioned  the  ti.tle 
given  by  discovery,  but  because  they  insisted  on 
being  themselves  the  rightful  claimants  under  that 
title,  and  that  the  claim  of  the  English  was  finally 
decided  in  their  favor  by  the  sword. 

That  being  so,  it  follows,  that  in  contemplation  of 
present  law,  neither  the  Dutch  nor  the  Roman  law 
ever  prevailed  in  the  state  of  New  York,  dejure^  and 
that  the  common  law  of  England  must  be  deemed 
to  be  the  oj^ginal  source  of  all  our  law.     And  it 
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further  follows  that  the  foundations  of  the  rights  of 
owners  of  land  abutting  on  a  street  laid  out  while 
the  Dutch  were  in  possession,  as  against  the  city  or 
the  state  of  New  York,  rest  upon  the  English  com- 
mon law,  and  that  they  are  not  to  be  affected  by  the 
Dutch  or  Roman  law. 

Reported  cases  ■  in  which  the  validity  of  Dutch 
grants  was  upheld  between  individuals,  have  no  ap- 
plication to  the  present  controversy. 

Now  under  the  English  common  law  the  presump- 
tion is  that  the  owners  of  lands  lying  on  a  highway 
are  the  owners  of  the  fee  of  the  highway;  that  the 
owners  on  each  side  of  the  highway  own  the  soil  of 
the  highway  in  fee  to  the  centre  of  the  highway, 
and  that  the  rights  of  the  public  in  and  to  the  high- 
way are  no  higher  or  other  than  those  of  a  mere 
easement.  Wager  v.  Troy  Union  !r.  R.,  25  N.  Y. 
529.  This  presumption  applies  as  well  to  the  streets 
of  a  city  as  to  a  country  highway.  Bissell  v.  N.  Y. 
Central  R.  R.  Co.,  23  N.  Y.  61.  This  presumption 
of  law  is  founded  on  the  supposition  that  the  way 
was  originally  granted  by  the  adjoining  owners  in 
equal  proportions.  V^atrous  v.  Southworth,  5  Conn. 
305.  But  the  presumption  may  be  rebutted  by 
proof  to  the  contrary,  and  it  is  rebutted  by  the  pro- 
duction of  a  deed  under  which  the  owner  derives 
title,  granting  the  land  to  the  side  of  the  street 
only. 

Under  the  operation  of  this  rule,  and  there  being 
no  proof  of  alienation  or  escheat  requiring  a  different 
conclusion,  it  must  be  assumed  in  this  case  that  the 
original  grantors  from  whom  plaintiffs'  title  has  been 
derived,  owned  the  soil  of  the  Bowery  in  front  of 
the  premises  in  suit  to  the  centre  of  the  street. 

But  even  if  the  title  of  the  English  rested  not  in 

discovery,  but  in  conquest,  and  the  English,  upon 

the  surrender  by  the  Dutch  in  1664,  acquired  from 

the  Dutch  a  title  to  the  then  existing  streets  as  ab- 

18 


^ 
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solute  as  under  the  Roman  law  the  title  of  the 
government  to  a  military  highway  was,  the  fact 
would  not  improve  the  position  of  the  defendants. 
Upon  receiving  such  title  the  English  could  do  with 
it  what  they  pleased.  They  were  not  bound  to  en- 
force it  against  abutting  owners  as  the  Dutch  govern- 
ment might  have  enforced  it.  The  presumption  is 
that  they  took  the  title  and  the  streets  to  be  held 
by  them  according  to  their  own  laws,  and  as  matter 
of  fact,  they  thereafter  so  dealt  with  said  streets  as 
to  admit  of  no  other  conclusion. 

The  province  having  been  granted  by  Charles  11. 
to  his  brother,  the  Duke  of  York,  by  the  charter  of 
1664,  several  months  before  the  surrender  to  Sir 
Richard  Nichols,  the  grant,  in  order  to  remove  all 
doubt  as  to  its  validity,  was  afterwards  confirmed  by 
the  charter  of  1674,  also  granted  to  the  Duke  of 
York.  The  object  of  both  charters  was  to  enable 
the  Duke  of  York  to  plant  a  colony  on  this  conti- 
nent. The  charter  of  1664,  issued  under  the  great 
seal  of  England,  contained  a  provision  that  the  stat- 
utes, ordinances,  &c.,  to  be  established  by  the  Duke 
in  the  new  country  should  '*not  be  contrary  to,  but 
as  nearly  as  might  be  agreeable  to  the  laws,  statutes 
and  government  of  the  realm  of  England."  This 
charter  was,  therefore,  in  itself  an  explicit  declara- 
tion of  the  King's  will  that  the  laws  of  England 
should  be  established  in  the  colony  and  that  the 
laws  of  the  Dutch  settlers  should  not  be  retained. 
The  consequence  was  that,  having  obtained  the  lands, 
the  English  held  them,  not  under  the  Dutch  or  the 
civil  law,  but  under  the  common  law  of  their  own 
country.  English  law  governed  English  land,  so 
that,  even  if  an  absolute  title  to  a  street  was  ob- 
tained, the  street  was  ever  thereafter  treated  as  an 
English  street  under  the  common  law.  If,  therefore, 
the  crown,  or,  subsequently,  the  state  or  the  city  of 
New  York  at  any  time  owned  both  the  land  in  the 
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street  and  the  land  adjoining,  and  thereupon  granted 
a  piece  of  land  bounded  on  the  street  as  a  street,  by 
a  proper  description,  such  a  grant,  under  the  princi- 
ples of  the  common  law,  carried  title  to  the  centre 
of  the  street.  And  if  the  piece  of  land  was  bounded 
not  on  the  street  generally,  but  by  the  side  of  the 
street,  the  grantee  acquired  an  easement  in  the  street 
as  regards  light,  air  and  access,  and  no  express  grant 
or  covenant  for  that  purpose  was  necessary. 

As  matter  of  fact  the  Duke  of  York  ascended  the 
throne  of  Great  Britain  as  James  II.,  in  1685,  and 
the  fee  to  the  streets  now  in  question  remained  in 
the  British  crown  until  1686,  when  it  passed  from 
the  crown  by  the  Dongan  charter.  By  that  charter 
there  was  granted  to  the  city  of  New  York,  "  all  and 
every  the  streets,  lanes,  highways,  and  alleys  with- 
in the  city  of  New  York  and  Manhattan  Island  afore- 
said for  the  public  use  and  service  of  the  mayor, 
aldermen  and  commonalty  of  the  said  city  and  of 
the  inhabitants  of  Manhattan's  Island  aforesaid  and 
travellers  there." 

This  grant  was  confirmed  by  the  Montgomerie 
charter  of  1730  and  by  various  colonial  laws. 

Upon  the  organization  of  the  state  of  New  York, 
the  said  state,  in  its  corporate  and  sovereign  capa- 
city, succeeded  to  all  the  rights  of  the  crown  in  and 
to  all  the  land  within  its  territorial  limits. 

By  the  act  of  October  22, 1779  (1  Greenleaf,  p.  31, 
§  14),  all  the  property  in  all  lands  and  all  the  rights, 
titles,  privileges  and  royalties,  which  belonged  to 
the  British  crown  on  or  before  July  9th,  1776,  were 
declared  to  be  vested  in  the  people  of  the  state. 
And,  by  the  Act  of  March  7,  1793,  §§  3  and  111, 
re-enacted  on  April  9,  1813  (Laws  1813,  ch.  86,  § 
192),  the  state  transferred  to  the  city  all  its  estate, 
right,  title,  interest,  claim  and  demand  in  and  to  all 
lands  "theretofore  left  for  streets  or  highways  "  in 
the  city  of  New  York  *•  for  the  use  of  streets  and 
highways." 
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Thus  it  will  be  seen  that,  although  the  city  ac- 
quired a  double  title,  from  the  crown  and  the  state, 
to  these  old  streets,  the  title  is  not  absolute,  but 
*•  for  the  public  use  and  service  of  the  mayor,  alder- 
men and  commonalty  of  the  said  city  and  of  the  in- 
habitants of  Manhattan's  Island  aforesaid  and  trav- 
ellers there,'*  and  *'  for  the  use  of  streets  and  high- 
ways." 

The  words  **  for  the  public  use  *  *  * 
of  the  inhabitants  of  Manhattan's  Island  and  of 
travellers  there,"  are  quite  significant.  They  con- 
template use  by  two  different  classes  of  persons. 
The  right  of  use  by  a  traveller  consists  in  the  right 
to  pass  over  and  through  the  streets.  The  right  of 
use  to  be  enjoyed  by  the  inhabitants  consists  in  the 
right  to  use  a  street  for  all  purposes  for  which  a 
public  street  can  properly  be  used,  and  one  of  those 
rights  is  the  right  to  build  upon  and  along  side  of 
the  street  and  to  have  light  and  air  and  access  from 
the  street.  These  different  uses  can  be  harmonized 
and  they  have  always  been  recognized  by  the  legis- 
lature of  the  state  and  by  the  corporation  of  the  city 
of  New  York.  As  matter  of  fact,  all  the  streets  in 
the  city  of  New  York  always  existed  as  much  for 
the  benefit  of  the  occupants  of  the  houses  built  along 
the  sides  of  the  streets  as  for  the  benefit  of  the 
general  public,  and  new  streets  were  opened  and 
constructed  from  time  to  time  according  to  the  de- 
mands of  building  necessities.  Building  always  pre- 
ceded travel.  If  the  upper  parts  of  the  city  had  not 
been  built  up  so  rapidly  that  the  means  of  communi- 
cation with  the  lower  parts  became  insuflScient,  there 
would  have  been  no  demand  for  rapid  transit  and  the 
elevated  railways  would  not  have  come  into  exist- 
ence. But  there  never  was  at  any  time  any  neces- 
sity in  the  city  of  New  York  for  a  military  road  or 
highway  as  known  to  the  Roman  law.  The  streets 
of  the  city  grew  as  commercial  requirements  dic- 
tated. 
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On  each  side  of  every  street  now  existing  there  is 
a  sidewalk  for  the  passage  of  pedestrians,  and  be- 
tween the  sidewalks  there  is  a  carriage  way  for  the 
passage  of  vehicles.  The  width  of  each  street  is  fixed 
by  law,  and  the  common  council  of  the  city  always  had 
the  power,  subject  to  certain  limitations,  to  regulate 
by  ordinance  the  use  of  the  streets  and  of  the  side- 
walks. In  the  exercise  of  this  power  the  common 
council,  by  ordinances  which  have  repeatedly  been 
recognized  by  the  Legislature,  allowed  on  each  side- 
walk a  so-called  stoop  line,  and  within  such  stoop- 
line,  stoops,  areas  and  steps  descending  into  the  cellar 
or  basement  were  constructed  by  the  owners  of  the 
adjacent  houses.  Under  another  ordinance  many 
abutting  owners  purchased  from  the  city  the  right 
to  build  vaults  under  the  sidewalks  of  their  respec- 
tive premises  and  built  vaults  upon  the  faith  of 
such  purchases,  and  many  of  these  vaults  have 
become  very  valuable.  Sewers  were  constructed 
through  the  streets  and  all  houses  along  the  lines  of 
the  street  were  connected  with  such  sewers,  and  the 
owners  of  the  houses  were  assessed  for  the  cost  of 
the  sewers,  on  the  theory  that  their  property  had 
been  benefited  by  the  construction.  So,  when  the 
streets  were  paved,  the  expense  was  in  like  manner 
assessed  upon  the  abutting  property.  Moreover, 
water,  gas,  steam  and  electric  light  are  now  supplied 
to  houses  through  pipes  running  through  the  streets. 
These  matters  sufficiently  show  the  uniform  and 
settled  policy  of  the  city  and  the  state  with  re- 
spect to  houses  built  upon  and  along  the  lines  of 
the  streets.  No  discrimination  was  ever  made  by 
reason  of  the  fact  that  a  certain  street  was  an  old 
Dutch  street. 

How,  then,  can  it  be  successfully  claimed  at  the 
present  time  that  in  any  street  which  once  was  a 
Dutch  street,  the  city  of  New  York  or  the  state,  or 
both  together,  may  rightfully,  and  without  making 
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any  compensation  whatever,  cut  off  all, projections 
from  the  house  lines  into  the  street,  deprive  the 
houses  built  upon  and  along  both  sides  of  the  street 
of  all  benefits  derived  from  the  street,  and  then,  if 
they  see  fit,  build  a  solid  wall  against  the  houseline 
on  each  side  of  the  street  sufficient  to  shut  up  the 
occupants  completely  in  their  respective  houses. 
This  is  precisely  what  the  claim  of  the  elevated  rail- 
way companies  amounts  to,  although  milder  lan- 
guage has  been  used  in  its  presentation.  The  bare 
statement  of  the  claim  demonstrates  its  absurdity. 

It  should  also  be  observed  that  the  defendants 
have  failed  to  show  that  the  dimensions  and  the 
location  of  the  road  known  as  the  Bowery  during  the 
Dutch  occupation,  were  identical  with  the  dimen- 
sions and  the  location  of  the  Bowery  of  the  present 
time.  According  to  the  proof  the  width  of  the  Dutch 
roads  in  New  York  was  about  three  Dutch  rods, 
whereas  the  present  Bowery  is  much  wider.  For  all 
that  appears  the  latter  may  have  been  laid  out  under 
English  law. 

From  what  has  already  been  said  it  sufficiently 
appears  that  the  rights  of  the  plaintiffs  to  the  use 
and  enjoyment  of  the  Bowery  are  in  no  way  or  man- 
ner affected  by  the  question  whether  that  street  was 
laid  out  by  the  Dutch  or  the  English.  That  being 
so  is  just  as  immaterial  in  this  case  as  it  was  held 
to  be  in  the  Story  case,  whether  the  present  plain- 
tiffs own  the  fee  to  the  centre  of  the  street,  subject 
to  the  use  of  the  public,  or  whether  the  fee  of  the 
bed  of  the  street  is  in  the  city  of  New  York  in  trust 
for  the  purposes  of  a  street,  and  the  plaintiffs  have 
only  an  easement  in  the  street  as  regards  light,  air 
and  access,  for  in  either  case  the  measure  of  dam- 
ages is  the  same.  If,  therefore,  the  plaintiffs  are 
considered  as  having  only  an  easement,  the  case  is 
still  controlled  by  the  adjudications  already  had  to 
the  effect  that  such  an  easement  is  private  property, 
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and  that  such  property  can  not  be  taken  or  impaired, 
even  for  a  public  purpose  without  compensation. 

The  exceptions  relating  to  questions  of  evidence, 
the  charge  and  the  refusals  to  charge,  have  all  been 
duly  considered,  and  I  concur  with  Judge  Truax 
that  none  of  them  discloses  any  ground  for  reversal. 

The  judgment  and  order  should  be  aflSrmed  with 
costs. 


OLIVER  S.  CARTER,  et  al..  Respondents  v.  THE 
NEW  YORK  ELEVATED  RAILROAD  COMPANY. 
et,  al.  Appellants. 

Evidence^  admhston  of  improper^  wheii  not  cause  for  reversal. — Expert  opin^ 
ions,  admissibility  cf  evidence  bearing  on  their  value  as  testimony- 

Although  in  an  action  brought  to  obtain  a  judgment  for  a  permanent  in- 
junction testimony  upon  that  issue  adduced  by  the  plaintiffs  is  improperly 
admitted,  yet  if  enough  other  testimony  appears  which,  as  matter  of  lav, 
supports  the  judgment  for  an  injunction,  that  judgment  will  not  be  re- 
versed. 

Where  experts  have  given  evidence  as  to  their  opinions  of  the  value  of  cer- 
tain real  estate,  the  testimony  of  owners  of  adjoining  real  estate,  although 
not  experts,  as  it  is  called,  as  to  the  value  placed  by  them  on  their  respec- 
tive parceis,  is  competent. 

Where  the  judgment  below  adjudges  that  the  defendants  be  perpetually  en- 
joined from  maintaining  and  operating  their  railroad  in  front  of  plaintiffs* 
premises,  and  adjudges  that  the  structure  be  removed,  and  then  adjudges 
that  the  judgment,  in  so  far  as  it  enjoins  and  restrains  the  defendants, 
shall  not  be  operative  until  the  expiration  of  ninety  days  from  service,  and 
then  adjudges  that  if  defendants  shall,  within  eighty  days  from  service,  pay 
to  plaintiffs  a  certain  sum  for  damages  to  plaintiffs'  premises,  then  the 
judgment,  in  so  far  as  it  enjoins  and  restrains  the  defendants,  shall  not  be 
operative  and  take  effect;  the  whole  judgment  should  not  be  set  aside  be- 
cause  the  judge  below,  in  ascertaining  the  amount  so  to  be  paid  by 
defendants,  received  evidence  as  to  what  values  owners  of  premises  on  the 
same  street  attached  to  their  own  property,  or  that  of  others,  even  if  such 
reception  were  erroneous. 
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Before  Sedgwick,  Ch.  J.,  and  Freedmak,  J. 

Decided  November  21, 1880* 

Appeal  by  defendants  from  judgment  entered  upon 
findings  made  by  a  judge  at  special  term.  The  facts 
sufficiently  appear  in  the  head  notes  and  the 
opinion. 

Davies  &  Rapallo,  attorneys,  and  Edward  C.  James 
of  coimsel,  for  appellants. 

Evarts,  Southmayd  &  Choate,  attorneys,  and  Joseph 
H.  Choate,  Thomas  T.  Sherman  and  William  V.  Rowe 
of  counsel,  for  respondents. 

By  THE  Court. — Sedgwick,  Ch.  J. — The  judgment 
for  the  injunction  in  this  case  should  be  affirmed 
under  the  decisions  that  have  been  made  in  like 
cases.  If  it  be  assumed  that  testimony  on  this  issue 
was  improperly  admitted,  enough  other  testimony 
appeared  that,  as  matter  of  law,  supported  the  in- 
junction under  these  decisions. 

The  court  below  proceeded  to  ascertain  the  terms, 
upon  the  performance  of  which  by  the  defendants 
the  injunction  might  be  dissolved,  and  made  rulings 
as  to  the  evidence  on  this  point,  which  the  appel- 
lants now  argues  were  erroneous.  These  rulings 
concerned  opinions  of  the  owners  of  adjoining  prop- 
erty of  the  value  of  such  property,  they  not  being 
experts,  as  it  is  called,  in  estimating  the  values  of 
real  property.  But  the  opinions  of  experts  had  been 
given  in  evidence,  and  it  was  important  to  ascertain 
the  value  as  testimony  of  these  opinions.     The  court 

The  points  of  counsel  are  voluminous  and  exhaustive.  They  are  too 
lengthy  to  be  reported  iti  full;  and  cannot  well  be  condensed  with  justice  to 
counsel  and  benefit  to  the  bar.  They  can  be  referred  to  in  the  library  of 
the  court.    Reporters. 


PAPPENHEIM  V.  THE  METROPOLITAN  EL.  RY.  CO.        281' 

Statement  of  the  Case. 

was  at  liberty  to  examine  the  grounds  of  such  opin- 
ions. These  grounds  were  not  matter  of  fact  legally 
proved,  and  were,  in  part,  at  least,  the  values  that 
the  adjoining  owners  placed  upon  t)ieir  property,  for 
the  market  value  would  be  the  resultant  of  the  op- 
position between  buyers  and  sellers. 

The  rulings  were  not  erroneous.  But,  if  they 
were,  they  did  not  affect  the  absolute  right  to  an  in- 
junction that  the  defendants  stay  their  invasion  of 
plaintiffs*  property.  The  ascertainment  of  the  con- 
dition was  not  due  to  any  equity  the  defendants  had 
as  against  the  plaintiffs,  or  because,  equitably,  the 
plaintiffs'  right  to  a  permanent  injunction  was  a 
modified  one  and  not  absolute.  Substantially  the 
condition  was  gratuitously  made  as  to  the  defend- 
ants and  was  allowed  for  the  sake  of  third  parties. 
The  whole  judgment  should  not  be  set  aside  because 
the  judge  below  ascertained  what  values  owners  on 
the  street  attached  to  their  own  property  or  that  be- 
longing to  others. 

In  my  opinion  the  judgment  should  be  affirmed, 
with  costs. 

Freedman,  J.,  concurred. 


LENA  PAPPENHEIM,  Respondent,  v.  THE  MET- 
ROPOLITAN  ELEVATED  RAILWAY  COMPANY, 
et  al..  Appellants. 

Finding  of  fact,  inconsistent  with  conclusions  qf  law  and  judgment^   effect 
qfon  appeal, — Example  of  inconsistent  finding, 

Wliere  a  finding  of  fact  is  In  irreconcilable  conflict  with  the  conclusions  of 
law  and  the  judgment  based  thereon,  the  judgment  must  be  reversed  on 
appeal;  this  although  there  are  other  findings  which  fully  sustain  the  con- 
clusions of  law  and  the  judgment. 

So  held  where  the  whole  theory  of  the  action  was  that  a  certain  use  of  a 
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certain  street  was  an  excessive  and  inconsistent  street  use,  and  tliat  the 
street  had  not  been  kept  open  in  like  manner  as  the  other  public  streets  in 
the  city  of  New  York  are  and  of  right  ought  to  l>e;  and  the  trial  judge, 
among  other  findings,  found,  that  the  street,  from  the  time  of  its  ojien- 
ing,  continuously  had  been  and  then  was  appropriated  and  kept  open  for 
a  public  avenue,  highway  and  thoroughfare  in  the  city  of  New  York,  in 
like  manner  as  the  other  public  streets  in  the  said  city  are  and  of  right 
ought  to  be;  but,  nevertheless,  rendered  judgment  for  the  plain tifif. 

Before  Freedman,  Tbuax  and  Ingbaham,  JJ. 

Decided  November  21,  18S9. 

Appeal  from  judgment  rendered  at  equity  term. 
The  facts  sufficiently  appear  in  the  opinion. 

Davies  &  Rapallo,  attorneys,  and  Edward  S.  Bap- 
alio  and  Brainard  Tolles,  of  counsel,  for  appellants, 
on  the  point  considered  and  decided,  argued: 

The  finding  of  the  trial  judge,  **  That  the  said 
avenue  from  henceforth  [its  opening]  continuously 
has  been  and  now  is  appropriated  and  kept  open  for 
a  public  avenue,  highway  and  thoroughfare  in  the 
city  of  New  York  in  like  manner  as  the  other  public 
streets  and  avenues  in  the  said  city  are  and  of  right 
ought  to  be,'*  is  in  irreconcilable  conflict  with  the 
conclusions  of  law  of  the  learned  trial  judge  and  with 
the  judgment  herein. 

If  it  be  considered  by  this  court  that  the  finding 
of  fact  just  quoted  is  inconsistent  with  any  other 
finding,  the  appellants  desire  to  call  attention  to  the 
following  decisions  of  the  court  of  appeals,  in  each 
of  which  it  is  held  that  when  two  findings  of  fact 
are  inconsistent  the  appellant  is  entitled,  in  support 
of  his  exceptions  to  the  conclusions  of  law,  to  have 
that  taken  as  true  which  is  the  more  favorable  to 
himself.  Bonnell  v.  Griswold,  89  N.  Y.  122;  Schwin- 
ger  V.  Raymond,  83  lb.  192;  Conselyea  v.  Blan chard, 
103  lb.  222,  231;  Redfield  v.  Redfield,  110  lb.  671; 
Green  v.  Roworth,  113  lb.  462.     The  question  passed 
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upon  by  the  learned  trial  judge  in  this  finding  has 
been  recognized  in  all  the  elevated  railway  cases,  as 
a  question  of  fact  to  be  determined  from  a  considera- 
tion of  the  facts  and  circumstances  of  each  parti- 
cular case,  and  upon  examination  of  the  nature  and 
character  of  the  particular  structure  under  considera- 
tion. Story  case,  90 iV:  Y.  122;  Lahr  case,  104  lb.  291 ; 
Fifth  National  Bank  v.  N.  Y.  Elevated  R.  R.  Co.,  24 
Fed.  Rep.  114;  Greene  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
65  How.  165. 

Sackett  &  Bennett^  attorneys,  and  Charles  Gibson 
Bennett,  of  counsel,  for  respondent,  submitted  no 
points  on  the  question  considered  and  decided. 

By  the  Court. — Feeedman,  J. — This  is  an  appeal 
from  a  judgment  rendered  at  an  equity  term  of  this 
court  after  a  trial  of  the  issues.  The  plaintiff  sued 
as  the  owner  of  certain  easements  appurtenant  to 
certain  premises  situate  on  Second  avenue  in  the 
city  of  New  York,  which  were  alleged  to  have 
been  taken  or  at  least  seriously  impaired  by  rea- 
son of  the  construction,  maintenance  and  opera- 
tion of  the  elevated  railway  of  the  defendants  in 
front  of  plaintiff's  premises.  The  judgment  awarded 
damages  to  the  plaintiff  for  the  injuries  inflictecj 
in  the  past,  and  also  gave  an  injunction  to  prevent 
the  continued  maintenance  and  operation  of  the 
railway  unless  a  certain  compensation  was  made. 
The  whole  theory  of  the  action  is  that  the  construc- 
tion, maintenance  and  operation  of  the  elevated  rail- 
way constitute  an  excessive  and  inconsistent  street 
use,  and  that  by  reason  of  such  construction,  main- 
tenance and  operation  Second  avenue  had  not  been 
kept  open  in  like  manner  as  the  other  public  streets 
and  avenues  in  the  city  of  New  York  are  and  of  right 
ought  to  be.  But  the  learned  trial  judge,  after  find- 
ing that  Second  avenue,  past  and  in  front  of  plaintiffs 
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premises,  had  been  laid  out  and  opened  as  a  public 
avenue  under  the  Act  of  1813,  further  found,  as 
matter  of  fact,  that  the  said  avenue  from  henceforth 
(viz.  its  opening)  continuously  has  been  and  now  is 
appropriated  and  kept  open  for  a  public  avenue, 
highway,  and  thoroughfare  in  the  city  of  New  York, 
in  like  manner  as  the  other  public  streets  and 
avenues  in  the  said  city  are  and  of  right  ought  to 
be.  This  finding  is  in  irreconcilable  conflict  with 
the  conclusions  of  law  of  the  learned  trial  judge  and 
with  the  judgment  herein.  From  the  fact  that  there 
are  other  findings  which  fully  sustain  the  conclu- 
sions of  law  and  the  judgment,  the  fair  inference  is 
that,  the  finding  referred  to  was  made  by  inadvert- 
ence. It  was  made  on  the  application  of  the  plaint- 
iflT,  and  probably  was  not  intended  to  be  an  unqualified 
finding.  But  in  form  it  is  unqualified,  and  it  was 
made  as  a  separate  and  distinct  finding.  This  being 
so,  and  the  Court  of  Appeals  having  repeatedly  held, 
that  whenever  two  findings  of  fact  are  inconsistent, 
the  appellant  is  entitled,  in  support  of  his  exceptions 
to  the  conclusions  of  law,  to  have  that  taken  as  true 
which  is  the  more  favorable  to  himself  (Bonnell  v. 
Griswold,  89  N.  Y.  122;  Schwinger  v.  Raymond,  83 
lb.  192;  Conselyeav.  Blanchard,  103  lb.  231;  Redfield 
V.  Redfield,  110  lb.  671;  Green  v.  Roworth,  113  lb. 
462),  a  new  trial  must  be  ordered. 

Another  serious  question  is  presented  by  the  fact 
that  the  plaintiff*  acquired  title  to  the  premises  to 
which  the  easements  are  claimed  to  be  appurtenant, 
three  or  four  years  after  the  construction  and  the 
commencement  of  the  operation  of  the  elevated  rail- 
way, and  that  she  failed  to  connect  herself  with  the 
street  opening  proceeding  in  which  the  easements 
originated,  or  with  the  title  of  some  one  who,  as 
owner  of  the  premises,  had  a  right  to  the  easements 
prior  to  the  construction  of  the  elevated  railway. 
The  defect,  if  it  be  any,  may  be  obviated  on  a  new 
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trial  which,  as  already  shown,  must  be  had,  and  con- 
sequently it  is  not  deemed  necessary  to  decide  the 
question  now,  nor  to  express  any  opinion  on  the  re- 
maining questions  which  have  been  argued. 

Judgment  reversed   and  new  trial   ordered,  with 
costs  to  appellants  to  abide  the  event. 

Tbuax  and  Ingbaham,  JJ.,  concurred. 


ORIGEN  VANDENBURGH,  Plaintiff  and  Appel- 
lant, V.  THE  NEW  YORK  CITY  CENTRAL  UN- 
DERGROUND RAILWAY  COMPANY,  Defendant 
and  Appellant  ;  THE  MAYOR,  Ac,  OF  THE  CITY 
OP  NEW  YORK,  Impleaded  with  others.  Defend- 
ant AND  Respondent.— THE  NEW  YORK  UNDER- 
GROUND RAILWAY  COMPANY  was  also  Appel- 
lant. 

Judgment  in  excess  of  reUrf demanded,  effect  cf. — A<JDudicationSf  when  In  ex- 
cess qf  relitf  demanded. — Foreclosure,  ad{}udicaiion  in  as  to  prior  rights  or 
rights  in  hostility,  when  without  Jurisdiction. — Power  qf  court  over  its  ovm 
Judgments. — Laches^  when  no  answer  to  a  tnotion. 

A  judgment  against  a  defendant  who  does  not  answer  in  excess  of  the  relief 
prayed  for  by  the  complaint  is,  as  to  such  excess,  at  least  irregular. 

An  adjudication  as  to  matters  not  necessarily  involved  in,  or  requisite  or  nec- 
essarily incidental  to  the  granting  of  the  relief  prayed  for,  and  a  judgment 
as  to  such  matters,  is  in  excess  of  such  relief;  this  although  the  complaint 
contains  averments  as  to  them,  a  fortiori  when  it  does  not.  An  adjudica- 
tion as  to  such  matters  could  only  be  effectual  to  create  an  estoppel,  and  if 
such  effect  could  be  given  to  it^  it  would  be  of  itself  relief  in  addition  to 
that  demanded  by  the  complaint. 

The  plaintiff  in  a  foreclosure  action  cannot  bring  in  a  party  claiming  rights 
in  priority  or  in  hostility  to  the  mortgagor  as  a  defendant,  and  have  such 
rights  adjudicated  upon  adversely  to  him  when  he  does  not  answer  the 
complaint,  at  least  not  when  the  complaint  does  not  set  forth  such  claimed 
rights,  contains  no  averments  attacking  the  claims,  and  demands  no  speci- 
fic relief  as  to  them.  An  adjudication  upon  such  rights  under  such  cir- 
cumstances is  without  jurisdiction. 
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A  court  in  which  a  judgment  is  rendered  has  full  power  to  set  it  aside  or 

modify  it  at  any  time. 
A  delay  of  eighteen  years  should  not,  imder  the  circumstances  of  this  cases 

be  held  to  be  lachea^  no  rights  of  third  parties  requiring  that  it  should  be  so 

held. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

JJecided  November  21,  18S9. 

Appeal  from  order  granting  a  motion  to  amend  a 
judgment  of  foreclosure  and  sale  made '  by  the  de- 
fendant, the  Mayor,  &c. 

This  action  is  brought  to  foreclose  a  mortgage, 
dated  July  1,  1873,  made  by  the  defendant  railway 
company.  The  complaint,  among  other  things,  al- 
leged, that  the  property  mortgaged  and,  on  the  first  of 
July,  \9>?>Z,  possessed  by  the  railway  company,  was 
the  franchises  of  the  company  and  the  right  of  way 
for  a  railway  branch  to  the  Central  Park  and  con- 
necting with  other  railroads  given  and  granted  by 
the  people  of  the  state  of  New  York  to  the  defendant 
railroad  company  in,  and  under  and  through  certaia 
streets,  avenues,  squares,  parks  and  public  places 
in  the  city  of  New  York  as  located  by  certain  maps 
filed  by  the  company,  with  the  right  to  enter  upon, 
use  and  occupy  the  same  as  granted  and  authorized 
by  said  people ;  and  as  such  right  of  way,  route  and 
location  for  such  railway  branch  to  the  Central  Park 
and  connections  wuth  other  railroads  might  be  there- 
after lawfully  altered,  located,  re-located,  defined, 
enlarged  or  extended,  together  with  all  other  rights 
of  way  belonging  to  said  company,  and  the  railway, 
tunnels  and  constructions  for  which  then  made  and 
commenced  on  said  routes  and  locations,  and  all  other 
structures  then  made  or  thereafter  to  be  made  by 
said  company  ;  it  further  set  forth  the  provisions  of 
an  instrument  made  between  the  company  and  the 
plaintiff,  dated  March  13, 1875,  and  a  mortgage  made 
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by  the  company,  dated  April  19,  1872,  alleging  that 
such  mortgage  was  excessive  in  amount,  otherwise 
imperfect,  and  should,  within  three  months  there- 
after, have  been  cancelled  and  discharged  of  record ; 
it  further  alleged  that  **  The  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  is  made  defend- 
ant in  this  action,  because  the  plaintiff  was  informed 
that  it  might  have  or  claim  an  interest  in  the  property 
covered  and  conveyed  in  the  mortgage  mentioned, 
and  in  the  relief  demanded  in  the  complaint.  No 
claim  or  demand  »is  made  against  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York."  It 
prayed  for  a  money  judgment  against  the  defendant, 
the  railway  company,  that  said  mortgage  be  fore- 
closed and  the  company,  and  all  persons  claiming 
under  it,  be  foreclosed  of  the  right  to  perform  any  of 
the  agreements  contained  in  the  instrument  dated 
March  13,  1875  ;  that  the  aforesaid  mortgaged  fran- 
chise and  property  be  sold  and  the  proceeds  of  sale 
be  applied  to  satisfy  the  indebtedness  due  to  the 
plaintiff;  that  the  mortgage  of  April  19,  1872,  be 
cancelled  and  discharged  of  record,  and  for  an  in- 
junction against  the  company,  its  officers,  agents 
and  trustees,  restraining  them  from  issuing  bonds 
under  the  mortgage  and  from  incumbering  or  inter- 
fering with  its  property  ;  and  also  prayed  for  such 
other  and  further  relief  as  might  be  equitable  and 
just  in  the  premises. 

The  mayor,  etc.,  appeared  in  the  action,  but  did 
not  answer. 

An  order  of  reference  was  made  to  a  referee  to 
take  proof  of  the  allegations  of  the  complaint,  to 
ascertain  the  amount  due  the  plaintiff  and  report  the 
facts  found  by  him,  and  also  to  take  evidence  and 
report  upon  the  matters  referred  to  in  an  affidavit 
made  by  plaintiff. 

The  referee  reported  to  the  court,  and  judgment 
was  entered  on  his  report.     The  judgment  in  the  first 
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paragraph  adjudged,  'Hhat  the  report  and  all  state- 
ments and  findings  of  the  referee  therein,  be  and  the 
same  are  hereby  in  all  things  confirmed." 

The  referee,  among  other  things,  reported  that 
**  the  company  had  the  ^  franchises,  rights,  powers, 
privileges,  properties  and  rights  of  property  granted 
by  said  acts  at  the  time  of  the  transactions  herein- 
after mentioned,"  and  the  judgment  in  the  second 
paragraph  so  specifically  adjudged. 

The  referee  further  reported  that  the  indebtedness 
to  the  plaintiflF  **  was  contracted  and  incurred  dur- 
ing the  year  eighteen  hundred  and  sixty  nine, 
eighteen  hundred  and  seventy,  and  in  the  early 
part  of  the  year  eighteen  hundred  and  seventy-one, 
and  that  the  consideration  therefor  was  given  and 
granted  by  the  plaintiflF  to  said  railway  company  on 
the  faith,  credit  and  value  of  the  said  franchises  and 
property  and  the  security  agreed  within  that  period 
by  said  railway  company  to  be  given  upon  them  to 
the  plaintiff  therefor,"  and  the  judgment  in  the  fifth 
paragraph  so  specifically  adjudged. 

The  referee  further  reported,  that  on  the  16th  of 
August,  1875,  this  court,  in  an  action  pending  there- 
in, wherein  the  plaintiff  herein  was  plaintiff  and  the 
railway  company,  defendant  herein,  was  defendant, 
made  an  order,  whereby  it  was  ordered  and  adjudged 
that  the  defendant  therein,  "  was  organized  as  a  cor- 
poration, located  its  railway,  branch  and  connections, 
commenced  the  construction  of  its  tunnel  and  rail- 
way and  owns  the  following  property,  property 
rights,  and  rights  of  property,  that  is  to  say,  the  right 
of  occupancy,  seizure  and  possession  of  the  lands, 
premises  and  grounds  hereinafter  described,  for  the 
use  and  purpose  of  constructing,  maintaining  and 
operating  a  double-track  railway  ;  for  the  use  and 
purpose  of  constructing,  maintaining  and  operating 
a  branch  railway  to  the  Central  Park,  and  railway 
connections  with  steam  and  horse  railroads  ;  to 
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make  and  maintain  double  or  single  tunnel  or  tun- 
nels or  subways  for  the  same  ;  to  light,  ventilate 
and  drain  such  tunnels  or  subways  ;  to  make,  con- 
struct and  maintain  openings  for  ventilation  or  light 
extending  from  such  tunnel,  tunnels  or  subways  to 
the  outer  edges  of  the  sidewalks  of  the  streets  or 
avenues  or  to  the  surface  of  the  squares  under  which 
the  same  shall  be  constructed ;  to  construct,  main- 
tain and  operate  an  elevated  railway  from  Ninety- 
ninth  street  to  and  along  the  Harlem  river  on  said 
lands  and  premises  ;  to  construct  and  maintain  the 
proper  platforms,  stations  and  buildings  thereon 
and  therein  ;  to  make  and  maintain  the  necessary 
connections,  turnouts,  sidings,  switches  and  other 
conveniences  for  the  proper  working  and  accommo- 
dation of  said  railways,  in,  under,  over,  through  and 
upon  the  aforesaid  lands,  premises  and  grounds  ;  to 
convey,  for  compensation,  passengers,  freight  and 
property,  in  cars  propelled  by  steam  or  other  power 
therein  or  thereon  during  the  progress  of  such  con- 
structions ;  to  make  such  excavations  in  said  streets, 
avenues  and  squares  and  grounds  under  which  said 
railways,  tunnels  or  subways  shall  be  constructed 
or  over  which  such  railway  tracks  shall  be  laid,  as 
may  be  necessary  from  time  to  time  ;  to  construct 
and  maintain  the  proper  platforms,  stations  and 
buildings  on  said  lands,  premises  and  grounds  at 
such  points  along  the  route  as  may  be  most  conven- 
ient for  the  ingress  and  egress  of  passengers  and 
freight  and  necessary  for  the  operations  of  the  afore- 
said railways  and  for  proper  communication  between 
said  tunnels,  subways,  platforms,  stations  and 
buildings  ;  to  take  possession,  hold,  use  and  occupy 
the  before  mentioned  and  hereinafter- described 
lands',  premises  and  grounds,  for  all  and  singular 
the  aforesaid  uses  and  purposes,  free  and  without 
any  compensation  therefor,  for  and  during  the 
period  of  time  continuing  from  the  present  to  and 
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until  the  seventeenth  day  of  April,  in  the  year  one 
thousand  nine  hundred  and  sixty  eight. 

*•  And  whenever  necessary  in,  on  or  upon  the  said 
lands,  premises  and  grounds  during  the  period  of 
time  aforesaid,  and  whenever  necessary  or  conve- 
nient for  such  railway  or  railways,  toumouts,  plat- 
forms or  stations,  to  take  and  use  for  the  purpose 
of  operating  the  same  such  public  grounds,  parks 
and  places  without  compensation  therefor,  and  to 
enter  into  and  upon  the  soil  of  the  same,  to  con- 
struct and  maintain  all  and  singular  the  aforesaid 
freely  and  without  molestation,  during  the  period  last 
aforesaid,  as  given  and  granted,  authorized  and  em- 
powered by  chapter  230  of  the  Laws  of  1868  and  chap- 
ter 824  of  the  Laws  of  1809  of  the  state  of  New  York, 
and  as  the  said  lands,  premises  and  grounds  and  the 
said  railways,  routes  and  their  locations  are  herein- 
after indicated,  described,  located  and  referred  to, 
the  same  being  in  the  city  and  county  of  New  York. 
The  lands,  premises  and  grounds  for  the  main  line 
of  the  railway,  with  the  right  to  use,  possess  and 
occupy  the  same  as  aforesaid,  and  the  route  and 
location  of  such  main  line,  is  located  and  situated 
as  nearly  as  is  possible  within  the  lines  of  the  parks, 
squares,  streets,  avenues  and  places  named,  to  wit  : 
Commencing  in  the  City  Hall  park  on  the  easterly 
line  of  Broadway;  thence  .easterly  passing  in 
front  and  in  rear  of  the  old  City  Hall  to  Centre 
street ;  thence  under  and  across  Centre  street  to 
City  Hall  place  ;  thence  through  City  Hall  place  to 
Pearl  street  ;  thence  across  Pearl  street,  north- 
easterly in  a  curved  line  to  or  near  Mulberry  street, 
at  a  point  between  Bayard  and  Park  streets  ;  thence 
northerly  under  Mulberry  street  to  Bleecker  street, 
and  continuing  northerly  to  and  under  Lafayette 
place  to  Astor  place  ;  thence  northerly  and  easterly 
under  Astor  place.  Eighth  street,  and  across  the 
southeast  comer  of  the  block  between  Eighth  and 
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Ninth  streets  and  easterly  of  St.  Ann's  church,  to 
and  under  Fourth  avenue  ;  thence  northerly  under 
Fourth  avenue  and  Fourteenth  street  and  Fourth 
avenue  to  and  under  Union  square  ;  thence  northerly 
in,  under  and  through  Union  square  to  and  under 
Seventeenth  street  and  Broadway,  and  under  the 
latter  to,  near  and  northerly  of  Nineteenth. street ; 
thence  northerly,  bearing  easterly  in  a  straight  line 
to  and  under  and  across  Twenty-third  street  to  and 
in,  under  and  through  Madison  square,  and  continu- 
ing northerly  in,  under,  on,  over  and  upon  Madison 
avenue  to  and  along  the  Harlem  River  as  the  said 
lands,  premises  and  grounds  and  the  said  railway, 
its  route,  line  and  location  are  more  accurately 
located,  defined  and  described  in  certain  maps  or 
sets  of  maps,  plans,  proiSles,  certificates  and  de- 
scriptions which  said  maps  or  sets  of  maps,  plans, 
profiles  and  descriptions  are  deposited,  filed  and  de- 
scribed as  follows,  viz. : 

**  First. — A  set  of  maps,  plans  and  profiles  con- 
sisting of  four  attached  sheets,  caused  to  be  de- 
posited and  filed  by  the  directors  of  said  corporation 
as  required  by  law,  on  the  fifth  day  of  March,  one 
thousand  eight  hundred  and  seventy,  in  the  clerk's 
office  of  the  city  and  county  of  New  York,  the  samq 
being  maps,  plans  and  profiles  of  the  route,  line  and 
location  of  said  railways  and  of  the  lands,  premises, 
grounds  and  locations  taken  and  to  be  taken  and 
used  therefor. 

"  Second. — A  map  caused  to  be  deposited  and  filed 
in  the  register's  office  of  the  city  and  county  of  New 
York  by  the  same  agencies  and  for  like  objects,  on 
the  tenth  day  of  May,  one  thousand  eight  hundred 
and  seventy-two,  and  being  map  number  733,  of  the 
maps  now  on  file  in  said  register's  office. 

"  Third. — A  map  deposited  and  filed  in  like  man- 
ner and  for  like  objects  in  said  register's  office,  on 
the  fifteenth  day  of  May,  in  the  year  last  named. 
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and  being  map  numbered  734,  now  on  file  in  said 
register's  office. 

'*  Fourth. — A  map  and  profiles  consisting  of  two 
sheets  attached,  deposited  and  filed  in  like  manner 
and  for  like  objects,  in  said  register's  office,  on  the 
ninth  day  of  August,  one  thousand  eight  hundred 
and  seventy-three,  and  being  map  numbered  746, 
now  on  file  in  said  register's  office.  There  was  filed 
and  deposited  at  the  same  time  written  descriptions 
accompanying  and  explaining  this  map. 

**  The  lands,  premises  and  grounds  for  the  said 
branch  line  of  railway  to  the  Central  Park,  with  the 
right  to  use,  possess  and  occupy  the  same,  as  afore- 
said, and  the  route  and  location  of  said  branch  line, 
is  located  and  situated  as  follows  :  Commencing 
under  Broadway  at  the  northerly  line  of  Eighteenth 
street  and  continuing  northerly  under  Broadway  to 
and  under  Twenty-third  street,  to  and  under  Fifth 
avenue,  and  in,  under  and  upon  Madison  square,  and 
thence  northerly  under  Fifth  avenue,  under  and  across 
Twenty-fourth  street  and  the  public  place  adjacent 
thereto,and  thence  northerly  under  Broadway  to,  in, 
under  and  through  the  Grand  Circle  at  the  southwest- 
erly corner  of  the  Central  Park,  as  the  same  is  more 
particularly  located,  defined  and  described  in  the  first 
and  fourth  sets  of  maps,  profiles  and  descriptions  be- 
fore referred  to.  The  land,  premises  and  grounds  for 
the  lines  connecting  with  steam  and  horse  railroads 
as  aforesaid,  and  the  right  to  use,  possess  and  occupy 
the  same  as  aforesaid,  and  the  routes  and  locations 
of  such  connecting  lines  are  also  fully  located,  de- 
fined and  described  in  the  first  and  fourth  sets  of 
maps,  profiles  and  descriptions  hereinbefore  referred 
to.  Together  with  all  and  singular  the  aforesaid 
property,  easements,  grants  and  endowments  of  the 
said  corporation,  with  such  rights,  privileges  and 
power  to  alter  or  change  the  lines,  routes  and  loca- 
tions of  the  said  railway,  branch  railway  and  con- 
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nections,  in,  under,  over  and  upon  the  said  streets, 
avenues,  parks,  squares,  public  places  and  grounds, 
and  to  perpetuate  the  same  that  attach  thereto,  and 
also  the  constructions  for  said  railway  and  tunnels, 
which  have  been  commenced  and  are  located  on  the 
routes  and  locations  indicated  and  defined  by  said 
maps  and  profiles,"  none  of  which  matters  were 
alleged  in  the  complaint ;  and  the  judgment  in  the 
tenth  paragraph  so  specifically  adjudged. 

The  referee  further  reported,  **  that  the  right  of 
occupancy,  seizure  and  possession,  with  the  specific 
uses,  rights  and  powers  granted  to  the  said  railway 
company  by  the  aforesaid  statutes,  as  set  forth  and 
described  in  said  order,  dated  August  16,  1875,  as 
.hereinbefore  recited,  are  property  and  property 
rights,  granted  and  conveyed  in  and  by  said  indent- 
ure of  mortgage,  dated  July  1,  1873,  in  connection 
with  such  right  of  way  and  other  property  therein 
and  thereby  conveyed  and  mortgaged,  as  such  de- 
scription relates,  to  land  in  the  lines  or  boundaries 
of  the  streets,  avenues  and  public  places  ;  "  and  the 
judgment  in  the  eleventh  paragraph  so  specifically 
adjudged. 

The  referee  further  reported,  '•  that  all  the  allega- 
tions contained  in  the  complaint  of  the  plaintiff"  in 
this  action  are  true ; "  and  the  judgment  in  the  sixth 
paragraph  so  specifically  adjudged. 

The  referee  further  reported,  •'  that  the  said  rail- 
road company,  prior  to  May  tenth,  eighteen  hundred 
and  seventy-one,  commenced  the  construction  of  the 
tunnel  and  railway,  which,  by  the  statutes  aforesaid, 
the  said  railway  company  was  authorized  to  con- 
struct and  operate  ;  that  the  workmen  of  said  rail- 
way company  were  thence  employed  for  several 
weeks  at  the  excavation  and  masonry  for  the  timnel 
wall  made  and  built  on  the  adopted  line  for  said  rail- 
way between  Bond  and  Great  Jones  streets  in  the 
city  of  New  York ;  that  the  masonry  at  this  point 
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was  commenced  on  a  solid  foundation  at  a  depth 
about  thirty  feet  below  the  surface  of  the  street,  and 
was  carried  up  to  the  springing  line  for  the  tunnel 
arch.  That  the  said  railway  company  also  com- 
menced work  on  the  adopted  line  of  said  railway  be- 
fore the  tenth  of  May,  1871,  on  Madison  avenue,  in 
the  city  of  New  York,  near  ninety-sixth  street,  on 
the  adopted  line  of  said  railway,  and  thence  there 
continued  the  said  work  until  several  hundred  feet 
of  grading  and  tunnel  heading  excavation  were  made 
at  that  locality,  when  work  was  suspended,  as  the 
city  authorities  were  then  desirous  of  *  proceeding 
with  the  work  of  grading  Madison  avenue  at  that 
point"  (none  of  which  matters  were  alleged  in  the 
complaint)  ;  and  the  judgment  in  the  thirteenth  par- 
agraph so  specifically  adjudged. 

The  judgment  further,  by  the  twelfth  paragraph, 
specifically  adjudged,  **  that  the  purchaser  or  pur- 
chasers under  the  sale  herein  ordered,  his  and  their 
successors  and  assigns,  shall  hold  the  said  mortgaged 
premises,  franchises  and  property,  with  the  right  of 
occupancy,  seizure  and  possession,  and  with  and  for 
the  specific  uses,  rights  and  powers  *  * 

♦  *  and  as  is  herein  ordered,  adjudged  and 

decreed." 

The  judgment  further,  by  the  fifteenth  paragraph, 
specifically  adjudged,  that  the  mortgaged  premises, 
franchises  and  property  theretofore  described  be  sold 
*'  together  with,  as  part  thereof  and  appurtenant  thereto^ 
the  aforesaid  right  of  occupancy,  seizure  and  possession^ 
with  the  specific  uses,  rights  and  powers  as  hereinbefore 
ordered,  adjudged  and  decreed^ 

And  further,  by  the  sixteenth  paragraph,  specific- 
ally adjudged,  *'  that  said  corporations,  defendants,  their 
officers  and  servants,  will  respect  the  aforesaid  orders, 
judgments  and  decrees  herein,  and  the  due  legal  proceed- 
ings to  he  had  pursuant  thereto J*^ 

A  sale  was  had  under  this  judgment,  by  the  referee 
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appointed  to  make  the  sale,  and  the  plaintiflF  herein, 
with  one  Hervey  Sheldon,  became  purchasers,  and 
the  referee  executed  a  deed  to  them.  They  after- 
wards conveyed  to  a  corporation  formed  and  organ- 
ized under  the  name  of  **  The  New  York  Under- 
ground Railway  Company."  Thereafter  the  said 
**  The  New  York  Underground  Railway  Company  " 
applied  to  this  court  for,  and  obtained,  an  alterna- 
tive mandamus  directed  to  the  commissioner  and 
deputy  commissioner  of  public  works,  commanding 
them  to  *'  issue  to  the  said  company  a  permit  to 
make  at  as  early  a  day  as  in  your  judgment  may  be 
favorable  for  street  excavations,  as  regards  the  sea- 
son, such  openings  in  the  surface  of  the  streets  in 
the  city  of  New  York,  between  the  City  Hall  and 
Forty-fifth  street,  as  shall  be  necessary  from  time 
to  time  for  the  purpose  of  constructing  the  com- 
pany's railway,  in  accordance  with  the  provisions 
of  chapter  824  of  the  Laws  of  1869,  along  the  line 
of  the  projected  railway,  as  follows,  namely:  Com- 
mencing in  the  City  Hall  park  on  the  easterly  line 
of  Broadway;  thence  easterly,  passing  in  front  and 
rear  of  the  old  City  Hall,  to  Centre  street;  thence 
under  and  across  Centre  street  to  City  Hall  place; 
thence  through  City  Hall  place  to  Pearl  street; 
thence  across  Pearl  street  northeasterly  in  a  curved 
line  to  or  near  Mulberry  street,  at  a  point  between 
Bayard  and  Park  streets;  thence  northerly  under 
Mulberry  street  to  Bleecker  street,  and  continuing 
northerly  to  and  under  Lafayette  place  to  Astor 
place;  thence  northerly  and  easterly  under  Astor 
place.  Eighth  street  and  across  the  southeast  corner 
of  the  block  between  Eighth  and  Ninth  streets;  and 
easterly  of  St.  Ann's  church  to  and  under  Fourth 
avenue;  thence  northerly  under  Fourth  avenue  and 
Fourteenth  street,  and  Fourth  avenve  to  and  under 
Union  square;  thence  northerly  in,  under  and  through 
Union  square  to  and  under  Seventeenth  street  and 
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Broadway,  and  under  the  latter,  near  and  northerly 
of  Nineteenth  street;  thence  northerly  and  bearing 
easterly  in  a  straight  line  to,  under  and  across 
Twenty-third  street,  to,  in  and  through  Madison 
square,  and  continuing  northerly  in  and  under  Madi- 
son avenue  to  and  along  Harlem  river  and  beyond 
Forty-fifth  street,  and  make  return  hereto  according 
to  law  twenty  days  after  the  service  hereof."  Or 
that  you  show  cause  to  the  contrary  thereof,  etc. 

Thereupon  the  Mayor,  etc.,  moved  at  a  special 
term  of  this  court,  upon  notice  to  all  the  parties  to 
the  action  and  to  the  underground  railway  company, 
to  amend  the  aforesaid  judgment  of  foreclosure  by 
striking  out  therefrom  "  each  and  every  order,  dec- 
laration, adjudication  or  decree  contained  therein, 
which  is  in  excess  of  the  prayer  for  relief  specifically 
asked  by  the  complaint  in  the  above  entitled  action, 
and  especially  the  following  portions  of  said  judg- 
ment," specifying  them.  The  Inotion  was  granted, 
and  an  order  made  striking  out  the  specific  adjudi- 
cations above  referred  to,  and  amending  the  adjudi- 
cation **  that  the  report  and  all  the  statements  and 
findings  of  the  referee  therein,  be  and  the  same  are 
hereby  in  all  things  confirmed,"  by  adding  thereto 
as  follows:  *•  as  to  all  the  defendants  except  the 
city  of  New  York,  and  that  it  be  confirmed  as  to  the 
city  so  far  as  the  same  may  be  in  conformity  to  the 
provisions  of  this  judgment." 

Upon  granting  the  motion  the  following  opinion 
was  delivered: 

"  Truax,  J. — The  judgment  that  the  defendant, 
the  mayor,  &c.,  seeks  to  open,  was  entered  herein  on 
the  11th  day  of  January,  1876.  Two  questions  are 
presented  to  the  court  by  this  motion:  the  first  one 
is,  has  the  court  power  to  vacate  or  amend  its  judg- 
ment thirteen  years  after  the  entry  thereof  ;  and  the 
second  one  is,  is  this  a  case  in  which  the  court 
should  exercise  such  power  if  it  has  it  ? 
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**  In  Hogan  v.  Hoyt,  37  N.  Y.  300,  the  court  of 
appeals  held,  that  a  judgment  of  foreclosure  and  sale 
which  had  been  entered  in  January,  1855,  was  prop- 
erly amended  nunc  pro  tunc  in  1864.  The  question, 
said  the  court,  was  one  addressed  to  the  discretion 
of  the  court  below.  In  Hatch  v.  Central  National 
Bank,  78  N.  Y.  487,  the  court  of  appeals  held,  that 
it  is  within  the  discretion  of  the  court  in  which  a 
judgment  is  entered  to  vacate  the  judgment  at  the 
request  of  the  plaintiflF,  although  the  order  to  vacate 
the  judgment  was  not  made  until  more  than  a  year 
after  the  judgment  had  been  satisfied.  The  judg- 
ment was  satisfied  August  7,  1876,  the  order  grant- 
ing the  motion  to  vacate  the  judgment  was  made 
February  5,  1879.  *  The  power  to  amend,'  said  the 
court  of  appeals,  '  is  an  inherent  power,  and  not 
limited  in  matters  of  substance  by  the  sections  of 
the  Code— §  174  of  old  Code,  §  724  of  new  Code — 
while  §  723  seems  to  authorize  its  exercise  in  the 
furtherance  of  justice.'  In  Farrish  v.  Austin,  25 
Hun,  430,  the  supreme  court  in  the  first  department 
set  aside  a  judgment  sixteen  years  after  its  entry. 
These  cases  show  that  a  court  has  power  to  set  aside 
a  judgment  although  more  than  one  year  has  passed 
since  the  entry  of  the  judgment. 

**  Is  this  case  one  in  which  the  court  should  exer- 
cise such  power  ?  The  action  was  brought  to  fore- 
close a  certain  mortgage  made  by  the  New  York 
City  Central  Underground  Railway  Company.  The 
city  of  New  York  was  made  party  to  that  action,  but 
it  was  alleged  in  the  complaint  that  it  was  made  a 
party,  '  because  the  plaintiff  was  informed  that  the 
city  might  have  or  claim  an  interest  in  the  property 
covered  and  conveyed  in  the  two  mortgages  men- 
tioned and  in  the  relief  demanded  in  the  complaint.' 
No  claim  or  demand  is  made  against  the  said  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York. 

**  The  relief  demanded  was  that  the  plaintiff  have 
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judgment  for  a  certain  sum  of  money  and  the  costs 
of  the  action ;  that  it  be  adjudged  that  the  mortgage 
dated  July  1,  1873,  be  foreclosed,  and  also  that  said 
company  and  all  claiming  under  it  be  foreclosed  of 
the  right  to  perform  any  of  the  agreements  in  the 
instrument  dated  March  13»  1875 ;  that  the  mort- 
gaged franchises  and  property  be  sold  and  the  pro- 
ceeds applied  to  satisfy  the  indebtedness  due  plaint- 
iff; that  a  certain  mortgage  be  cancelled ;  that  the 
said  company,  its  oflScers  and  agents,  be  enjoined 
and  restrained  from  issuing  bonds  under  said  mort- 
gages and  from  encumbering  or  interfering  with  its 
property,  and  that  the  court  grant  such  other  and 
further  relief  as  may  be  equitable  and  just  in  the 
premises. 

•*  There  is  nothing  in  this  demand  for  relief  that 
in  any  way  affects  the  city.  The  only  parties  who 
could  be  '  foreclosed '  are  those  who  claimed  under 
the  company.  There  is  no  allegation  in  the  com- 
plaint that  affects  in  any  way  the  city,  except  the 
allegation  that  it  might  have  or  claim  an  interest  in 
the  property  conveyed  in  the  mortgages  mentioned 
in  the  complaint  and  in  the  relief  demanded  in  the 
complaint— and  this  allegation  was  joined  to  the 
statement  that  no  claim  or  demand  was  made,  and 
no  relief  was  demanded  against  the  city — because 
there  is  nothing  to  show  that  the  city  claimed  under 
the  New  York  City  Central  Underground  Railway 
Company.  But  the  judgment  that  was  entered  did 
very  materially  affect  the  city.  It  was  adjudged, 
among  other  things,  that  all  the  allegations  con- 
tained in  the  complaint  were  true  in  manner,  form 
and  substance  ;  that  the  said  New  York  City  Central 
Underground  Railway  Company  owned  the  right  and 
occupancy,  seizure  and  possession  of  the  land,  prem- 
ises and  grounds  afterwards  described  in  the  judg- 
ment for  the  use  and  purpose  of  constructing,  main- 
taining and  operating  a  double  track  railway ;  for 
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the  use  and  purpose  of  constructing,  maintaining 
and  operating  a  branch  railway  to  the  Central  park, 
and  railway  connections  with  steam  and  horse  rail- 
roads ;  to  make  and  maintain  double  or  single  tunnel 
or  tunnels  or  subways  for  the  same ;  to  light,  ven- 
tilate and  drain  such  tunnels  or  subways  ;  to  make, 
construct  and  maintain  openings  for  ventilation  or 
light  extending  from  such  tunnel,  tunnels  or  subways 
to  the  outer  edges  of  the  sidewalks  of  the  streets  or 
avenues  or  to  the  surface  of  the  squares  under  which 
the  same  shall  be  constructed;  to  construct,  main- 
tain and  operate  an  elevated  railway  from  Ninety - 
ninth  street  to  and  along  the  Harlem  river  on  said 
lands  and  premises  ;  to  construct  and  maintain  the 
proper  platforms,  stations  and  buildings  thereon  and 
therein;  to  make  and  maintain  the  necessary  con- 
nections, turnouts,  sidings,  switches  and  othetr  con- 
veniences for  the  proper  working  and  accommodation 
of  said  railways.  The  judgment  then  proceeded  to 
lay  out  the  route  of  the  road. 

•*  It  was  also  adjudged  that  the  said  Railway 
Company,  prior  to  the  10th  day  of  May,  1871,  com- 
menced the  construction  of  the  tunnel  and  railway 
which  by  statutes  the  said  railway  company  was 
authorized  to  construct  and  operate;  that  the  work- 
men of  said  railway  company  were  employed  for 
several  weeks  thereafter  at  the  excavation  and 
masonry  for  the  tunnel  wall  of  said  railway,  and 
that  •  said  corporations  defendants,  their  oflScers  and 
servants,  will  respect  the  aforesaid  orders,  judg- 
ments and  decrees  herein.' 

"  This  judgment  as  far  as  it  affects  the  defendant, 
the  mayor,  aldermen,  Ac,  of  the  city  of  New  York, 
was  erroneous.  There  was  no  allegation  in  the 
complaint  that  the  judgment  was  prior,  superior  or 
hostile  to  the  interest  of  the  defendant,  the  mayor, 
aldermen,  &c.,  of  the  city  of  New  York,  and  the 
only  effect  that  such  judgment  could  rightly  have 
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against  the  city  would  be  to  cut  off  any  rights  that 
it  had  which  were  subsequent  to  the  mortgage. 

"  It  has  been  held  that  a  foreclosure  action  is  not 
the  proper  mode  to  litigate  rights  claimed  in  priority 
or  in  hostility  to  the  mortgage.  Merchants'  Bank 
V.  Thomson,  55  N.  Y.  7.  Under  the  authority  of 
this  case,  the  adjudications  against  the  defendant 
(determining  the  route  of  the  road  and  that  the  New 
York  City  Central  Underground  Railway  had  com- 
menced operations  in  building  the  road  as  required 
by  the  statutes  creating  the  company)  were  unau- 
thorized and  voidable,  because  there  was  no  allega- 
tion in  the  complaint  that  warranted  such  a  relief, 
and  no  such  relief  was  demanded  in  the  complaint. 
It  may  be  that  the  defendant  the  mayor,  &c.,  of- the 
city  of  New  York,  is  not  bound  by  this  judgment, 
and  that  they  could  attack  the  judgment  at  any  time 
collaterally;  but  the  cases  first  above  cited  show 
that  they  have  the  right  to  move  to  correct  or  amend 
or  modify  this  judgment,  and  they  should  not  be 
compelled  to  wait  until  the  judgment  is  used  as  a 
means  of  offence  against  them  before  they  attack  it. 

"  The  court  had  no  jurisdiction  to  make  the  judg- 
ment that  was  made,  and  this  want  of  jurisdiction 
may  be  set  up  collaterally  or  otherwise.  The  want 
of  jurisdiction  to  make  the  judgment  complained  of 
may  be  set  up  by  the  defendent  as  a  defence,  but 
the  defendant  is  also  at  liberty  by  a  more  direct 
and  summary  proceeding,  to  have  the  judgment  set 
aside  and  vacated. 

"The  motion  to  amend  the  judgment  by  striking 
out  the  portions  referred  to  is  granted  with  ten  dol- 
lars costs. 

•'  The  order  may  be  settled  on  two  days*  notice.*' 

From  the  order  entered  on  the  decision  of  the  mo- 
tion the  present  appeal  was  taken. 
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Hoadley,  Lauterbach  &  Johnson^  attorneys  for  ap- 
pellants, The  New  York  City  Central  Underground 
Railway  Company  and  the  New  York  Underground 
Railway  Company;  Henry  D.  Sedgwick  attorney  for 
the  plaintiff- appellant;  and  George  Hoadley^  Edward 
Winslow  Paige,  and  Henry  D.  Sedgwick  of  counsel, 
on  the  questions  considered  in  the  opinion,  argued: 

I.  This  application  is  too  late.  McMurray  v. 
McMurray,  9  Abb.  N.  S.  315;  Matter  of  Becker,  28 
Hun,  207  ;  McMurray  v.  McMurray,  41  How.  41; 
Depew  V.  Dewey,  2  Sup.  Ct.  {T.  &  C),  515,  521; 
Boyd  V.  Vanderkemp,  1  Barb.  Ch.  273;  Soulden  v. 
Cook,  4  Wend.  217;  Voorhees  v.  Bank  of  U.  S.,  10 
Peters,  449,  472;  Pease  v.  The  Propeller  Napoleon, 
Newb.  37,  41;  Cunningham  v.  Cassidy,  17  N.  Y.  276, 
282;  Wood  v.  Moarhouse,  1  Lans.  405,  411;  Rigney 
V.  Small,  60  HI.  416,  420;  Jackson  v.  Spink,  59  76. 
404,  408-9;  Bush  v.  Sherman,  80  lb.  160;  Leonard 
V.  Taylor,  12  Mich.  398;  Goodwin  v.  Burns,  21  lb. 
211  ;  Cunningham  v.  Felker,  26  Iowa,  117,  120; 
Cooley  V.  Wilson,  42  lb.  425;  Steward  v.  Marshall, 
43  Greene,  75;  Lockwood  v.  McGuire,  57  How.  266. 
After  the  rights  of  third  parties  intervene  (which  is 
certainly  this  case),  it  will  not  be  done  at  all. 
Learned  v.  Foster,  117  Mass.  365,  369;  Burns  v. 
Thayer,  115  lb.  93;  Jackson  v.  Morter,  82  Penn.  St. 
291,  296;  Gibson  v.  Winslow,  38  lb.  (2  WHght),  49; 
Tripp  V.  Cook,  26  W.  R.  143;  Williams  v.  Doran, 
23  N.  J.  Eq.  385,  386;  Williams  v.  Allison,  33  Icywa, 
278;  Hanks  v.  Neal,  44  Miss.  212,  226;  Drake  v. 
Collins,  6  lb.  (5  How.)  253.  We  have  a  right  to 
stand  on  the  judgment  of  foreclosure  and  the  deed. 
Wheaton  v.  Sexton,  4  Wheat.  503,  506;  Voorhees  v. 
Bank  of  U.  S.,  10  Peet,  449, 478;  United  States  v.  Ar- 
redondo,  6  Peters,  739,  730;  Voorhees  v.  Bank  of  U. 
S.,  10  lb.  477-8;  Grignon's  Lessee  v.  Astor,  2  How. 
340;  Florentine  v.  Barton,  2  Wall.  210,  215-7.  So 
far  as  the  corporation  counsel's  exemption  from  the 
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consequences  of  laches  is  concerned,  we  are  entirely 
ready  to  stand  upon  the  doctrine  of  the  case  he 
cited  at  special  term.  Greer  v.  The  Mayor,  1  ^466. 
N.  S.  206.  We  might,  perhaps,  be  willing  to  admit 
that  the  ordinary  human  being  should  hold  his  prop- 
erty in  due  subordination  to  the  comfort  and  con- 
venience of  this  high  officer;  but  when  the  reason 
for  his  interference  after  thirteen  years  is  that  the 
rights  which  then  were  sold  have  since  become 
valuable,  we  respectfully  decline  to  relinquish  our 
property  for  any  such  reason.  Voorhees  v.  Bank  of 
U.  S.,  10  Pet.  449,  476.;  Lockwood  v.  McGuire,  57 
How.  266,  268.  The  case  of  Farish  v.  Austin,  25 
Hun,  430,  relied  on  by  the  corporation  counsel,  is 
not  applicable,  for  that  was  a  case  of  a  judgment 
void  for  want  of  jurisdiction,  which  is  not  this  case. 

II.  The  property  and  franchises  which  were  sold 
under  the  judgment  having  during  the  delay  of  the 
city  passed  into  the  hands  of  purchasers  in  good 
faith,  the  judgment  will  not  be  disturbed.  Holden 
V.  Sackett,  12  Abb.  473,  475;  Cow.  and  HilVs  Notes, 
1094;  Lockwood  V.  McGuire,  57  i/oK;.  266,  268;  Tripp 
V.  Cook,  26  Wend.  143;  Crowley  v.  Hyde,  116  Mass. 
589;  Reeve  v.  Kennedy,  43  Cal.  643.  See  also  the 
cases  cited  under  the  first  point. 

III.  The  granting  of  this  motion  is  forbidden  by 
statute.  Matter  o/Tilden,  98  N.  Y.  434,  442,  443  ; 
Foote  V.  Lathrop,  41  lb.  359,  p.  444;  Code  Civil  Pro- 
cedure, §§.  1282,  1283,  1290. 

IV.  The  notices  of  no  claim,  contained  in  and 
served  with  the  complaint,  cannot  avail  the  counsel 
to  the  corporation.  First,  the  statute  does  not  au- 
thorize a  notice  of  **  no  claim,"  but  does  authorize  a 
notice  of  '*  no  personal  claim."  Secondly,  the  notice 
of  "no  personal  claim"  means  only  that  a  decree  for 
money  will  not  be  taken  against  the  defendant  so 
notified.  It  does  not  and  is  not  intended  to  affect 
the  bar  of  the  judgment  against  any  interest  of  the 
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defendant  so  notified  in  the  property  sold.  Tliirdly, 
the  notices  of  •*  no  claim'*  on  their  face  show  that 
their  effect  was  to  notify  the  city,  not  of  "  no  claim," 
but  of  •*  claim."  In  i\iQ  fourth  place,  even  if  it  could 
be  contended  that  it  was  a  fraud  to  take  the  judg- 
ment, in  view  of  these  notices,  the  city  is  at  least 
seven  years  too  late  to  make  this  objection.  An 
action  for  relief  on  the  ground  of  fraud  was,  at  the 
time  this  judgment  was  rendered,  barred  in  six 
years.  It  is  barred  in  six  years  now.  2  Revised 
Statutes,  301,  §  51;  Code  of  Civil  Procedure,  §  382. 
Both  these  provisions  start  the  statute  at  the  date 
of  discovery  of  the  fraud,  which,  in  this  case  was  at 
least  twelve  years  before  the  present  motion  was 
made.  Moreover,  this  is  not  an  action  to  vacate  on 
the  ground  of  fraud.  It  is  a  motion.  It  cannot  be 
said  by  the  city,  with  safety,  that  this  is  a  motion  to 
vacate  a  decree  for  irregularity,  for  the  right  to 
prosecute  such  motion  successfully  was  then  and  is 
now  barred  in  one  year.  2  Rev.  Stat.  359,  §  2  ;  Code 
of  Civ.  Pro.,  §  1282. 

V.  The  relief  granted  by  the  decree  did  not  exceed 
that  demanded  in  the  complaint.  It  was  upon  the 
ground  of  such  excess,  forbidden  by  the  275th  section 
of  the  Code  of  Procedure,  in  force  January  11,  1876, 
when  the  judgment  was  rendered,  that  this  motion  was 
made  and  argued  at  special  term.  The  word  relief  in 
that  section  refers  only  to  the  executive  action  to  be 
taken  by  the  court,  in  accordance  with  the  justice 
of  the  cause,  as  required  by  the  facts  found.  It  had 
no  reference  whatever  to  the  effect  of  the  judgment 
by  way  of  estoppel.  The  estoppels  of  a  judgment 
are  not  measured  by  the  relief  prayed  for.  Said  re- 
lief may  be  only  the  recovery  of  trifling  damages, 
e.g.,  one  cent,  or  one  dollar,  in  an  action  of  ejectment 
or  replevin.  Sheldon  v.  Edwards,  35  N.  Y.  286; 
Aurora  City  v.  West,  7  Wall.  82;  Pray  v.  Hegeman, 
9S  N.  F.  351 ;  Gould  v.  Evans ville  and  Crawfordsville 
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R.  R.  Co.,  91  U.  S.  526;  Henderson  v.  Henderson,  3 
Hare,  115.  That  the  true  meaning  of  the  word 
**  relief"  has  no  reference  to  the  findings  contained 
in  the  judgment  is  shown  by  the  definitions  found  in 
the  standard  dictionaries.  Abbott's  Law  Dictionary; 
Rapalje  &  Lawrence's  Law  Dictionary ;  Wharton's  Law 
Dictionary.  The  term  "  relief,"  as  distinguished 
from  •*  discovery,"  has  been  in  use  by  the  court  of 
chancery  from  the  earliest  ages,  and  refers  exclusive- 
ly to  the  methods  or  measures  to  be  adopted  by  the 
chancellor  for  the  enforcement  of  rights,  required  by 
the  findings  of  the  decree.  At  law  the  only  relief 
was  by  judgment  for  money  or  possession  of  lands 
or  chattels.  In  equity  specific  relief  in  the  nature 
of  the  granting  of  injunctions,  the  compelling  of 
specific  performance,  and  otherwise,  has  been  long 
customary.  The  fortieth  section  of  Story's  Equity 
Pleadings  is  in  the  following  words : — "  The  eighth 
part  of  the  bill  is  the  prayer  for  relief  This  of  course 
must  vary  according  to  the  circumstances  of  the  par- 
ticular case,  and  the  nature  of  the  relief  sought.  The 
usual  course  is  for  the  plaintiff  in  this  part  of  the 
bill  to  make  a  special  prayer  for  the  particular  relief, 
to  which  he  thinks  himself  entitled,  and  then  to 
conclude  with  a  prayer  of  general  relief,  at  the  dis- 
cretion of  the  court.  The  latter  can  never  be  prop- 
erly and  safely  omitted  ;  because  if  the  plaintiff 
should  mistake  the  relief,  to  which  he  is  entitled  in 
his  special  prayer,  the  court  may  yet  afford  him  the 
relief,  to  which  he  has  a  right,  under  the  prayer  of 
general  relief,  provided  it  is  such  relief,  as  is  agree- 
able to  the  case  made  by  the  bill.  But  if  there  is  no 
prayer  of  general  relief,  then  if  the  plaintiff  should 
mistake  the  relief  to  which  he  is  entitled,  no  other 
relief  can  be  granted  him,  and  his  suit  must  fail, 
at  least  imless  an  amendment  of  the  prayer  is 
allowed."     See  also  §§  26,  27,  21,  31,  34,  35. 

The  only  relief  demanded  in  this  case,  from  the 
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effect  of  which  the  city  now  seeks  to  escape,  is 
founded  in  the  second  paragraph  of  the  complaint, 
in  these  words  :  "  That  it  be  adjudged  that  the  said 
mortgage  *  *  *  be  foreclosed  ;  *  *  *  that  the 
aforesaid  mortgaged  franchises  and  property  be  sold, 
and  the  proceeds  from  such  sale  be  applied  to 
satisfy  the  aforesaid  indebtedness  due  to  the  plaint- 
iff," and  the  prayer  for  general  relief  contained  in 
the  fourth  paragraph  of  the  prayer :  "  That  the 
court  will  grant  such  other  and  further  relief  as  may 
be  equitable  and  just  in  the  premises."  Following 
the  rule  prescribed  in  the  case  of  Simonson  v.  Blake, 
12  Abb.  331,  which  holds  that  *'  The  relief  gran  ted  to 
a  plaintiff  in  a  case  in  which  there  is  no  answer,  can- 
not exceed  that  which  is  specifically  demanded  in 
the  complaint.  It  is  not  enough  for  him  to  state 
facts  entitling  him  to  the  relief ;  he  must  also  ask 
it.  A  judgment  entered  when  no  answer  is  put  in, 
giving  the  plaintiff  relief  which  was  not  specifically 
asked  by  the  complaint,  i.  e.,  a  judgment  in  fore- 
closure, for  deficiency,  where  the  complaint  merely 
asked  for  a  sale,  should  be  vacated  on  motion. 
Such  a  judgment  is  not  merely  irregular  but  is  void 
or  voidable  as  unauthorized,  and  the  right  to  move  to 
have  it  vacated  is  not  limited  to  one  year."  We 
proceed  to  examine  whether' the  plaintiff  Vanden- 
burgh  did  not  specifically  "  ask  "  the  relief  granted. 
This  brings  us  to  a  consideration  of  the  changes 
made  by  the  decree  of .  Judge  Truax  :  First.  From 
the  sixth  paragraph  of  the  judgment  he  erased  the 
following  words :  '•  that  all  of  the  allegations  con- 
tained in  the  complaint  of  the  plaintiff  in  this 
action,"  the  residue  of  the  sentence  being — *'  are 
true  in  manner,  form  and  substance,  as  therein 
stated."  The  finding  that  the  facts  averred  in  the 
complaint  are  true  is  not  "  relief."  The  second 
erasure  is  of  the  whole  of  the  tenth  paragraph  of 

the  judgment.     This  is  fully  justified,  as  it  seems  to 
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US,  by  the  following  averment  of  the  complaint : 
'•  A  further  judgment  was  recently  duly  rendered 
by  this  court  in  favor  of  the  plaintiff  against  said 
company  that  its  property  be  sold  by  a  receiver 
to  satisfy  the  judgment  first  mentioned,  and  re- 
straining the  company,  its  officers  and  agents,  from 
incumbering  and  dealing  with  its  property."  The 
third  erasure  is  of  the  whole  of  the  thirteenth  par- 
agraph of  the  judgment.  This  adjudication  was 
justified  by  the  averment  of  the  complaint,  that  the 
company — "  at  the  time  of  the  transactions,"  men- 
tioned in  the  complaint,  had — "  the  franchises, 
rights,  powers,  privileges,  property  and  properties 
granted  by  said  acts."  An  adjudication  as  to  the 
commencement  of  the  work  was  proper  and  neces- 
sary, since  by  no  other  means  could  the  company 
then  '*  have  "  the  franchises  given  by  the  acts.  In 
order  that  the  company  should  possess  its  franchises 
and  rights  at  the  date  of  these  transactions,  free 
from  danger  of  forfeiture  by  the  State,  it  was  neces- 
sary that  the  work  should  have  been  begun,  as  thus 
found  in  the  decree.  Therefore,  this  finding  in  the 
decree  was  not  only  legitimate  under  the  averments 
of  the- complaint,  but  necessary  to  entitle  the  plaint- 
iff to  the  relief  he  prayed,  viz  :  **  that  the  aforesaid 
mortgaged  franchises  and  property  be  sold,"  and 
the  proceeds  applied  in  discharge  of  the  indebted- 
ness. This  testimony  and  finding  was  also  rendered 
necessary  by  the  averment  of  the  complaint  that  in 
July,  1873,  there  was  "  conveyed  and  mortgaged  by 
said  mortgage,"  the  property — "  then  possessed  and 
so  thereafter  granted  by  said  company  as  security 
for  the  said  indebtedness  due  to  the  plaintiff."  In 
the  next  place,  under  the  prayer  for  relief,  '*  that 
the  aforesaid  mortgaged  franchises  and  property  be 
sold,"  it  was  proper,  if  not  necessary,  for  the  court 
to  ascertain  and  specify  what  the  mortgaged  prem- 
ises, franchises  and  property  of  the  railway  were. 
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The  description,  contained  in  the  complaint,  of 
the  mortgaged  franchises  and  premises,  did  not 
prevent  the  conrt  from  taking  testimony  and  speci- 
fying in  the  judgment,  in  detail,  the  nature  and 
extent  of  the  franchises  and  property  to  be  sold. 
The  defendant  was  absolutely  concluded  as  to  the 
finding  that  the  work  had  been  commenced,  by  fail- 
ing to  except  to  the  report.  The  report  had  been 
filed,  and  the  notice  required  by  the  court  rule  duly 
given  and  the  defendant  has  never  excepted.  Somers 
V.  Milliken,  1  Crary  Spec.  Pro.  298-299,  {note).  This 
adjudication  was  also  justified,  if  not  required,  by 
the  further  averment  of  the  complaint,  that  the  "  con- 
structions for  "  the  railway  and  tunnels — '*  then  made 
and  commenced  on  said  routes  and  locations,  and 
all  other  structures  then  made  or  thereafter  to  be 
made,"  constituted  part  of  the  mortgaged  premises. 
It  is  as  futile  to  object  to  the  finding  based  on  this 
as  it  would  be  to  claim  that  a  decree  could  not  find 
the  number  and  order  the  sale  of  locomotives  owned 
by  a  mortgagor,  and  mortgaged  either  specifically  or 
under  the  general  name  of  "  equipment."  It  cer- 
tainly cannot  be  true,  even  although  a  judgment 
cannot  be  stayed,  impaired,  or  affiBcted  by  a  "mis- 
take in  the  description  of  property,"  that  where 
premises  have  been  mortgaged  .by  a  description, 
legally  accurate,  but  practically  not  conveying  suffi- 
cient information,  and  the  relief  prayed  is  for  the 
sale  of  the  mortgaged  property  thus  described,  the 
court  is  without  power  to  take  proofs,  or,  through 
the  agency  of  a  referee,  to  ascertain  and  state  a 
sufficient  or  improved  description,  so  that  it  may 
know  what  to  sell,  and  bidders  may  know  what  to 
buy,  and  the  purchaser  what  he  has  acquired.  So 
far  from  being  beyond  the  power  of  the  court  thus 
to  act,  it  would  seem  to  be  its  duty  to  protect  itself 
and  the  public  from  the  consequences  of  any  doubt 
and  uncertainty  that  might  thereafter  arise,  as  to 
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the  nature  and  extent  of  the  property  sold.  Espe- 
cially is  this  true  in  cases  of  corporate  rights,  where 
the  question  which  the  intending  purchaser  puts  to 
himself  is:  **  What  are  the  franchises  which  I  shall 
secure  by  my  purchase  ?  "  The  object  of  the  suit 
is,  as  far  as  plaintiff  is  concerned,  to  secure  a  price 
sufficient  to  pay  his  claim;  so  far  as  the  defendant 
is  concerned,  not  only  to  secure  the  highest  pos- 
sible price  so  as  to  avoid  any  deficiency,  but  also  to 
leave  a  surplus  for  payment  into  its  treasury  after 
discharge  of  the  mortgage  debt.  As  these  are  law- 
ful and  beneficial  purposes,  a  court  of  equity  is 
bound  to  lend  its  aid  to  promote  them,  and  how 
could  they  be  more  usefully  promoted  than  by  an 
accurate  and  careful  ascertainment  and  detailed  de- 
scription of  the  property  and  franchises,  by  a  finding 
that  the  conditions  of  the  franchise — ^those  upon 
which  its  existence  and  value  depend — have  been 
performed, — ^not  by  way  of  estoppel  against  the 
State, — ^which  not  being  party  to  the  proceeding  is 
not  bound  thereby, — but  by  way  of  advice  and  in- 
formation to  purchasers,  and  preservation  of  the  evi- 
dence of  compliance  with  the  condition  as  between 
the  parties  ?  It  was  customary  in  the  English  court  of 
chancery,  and  is  proper  in  this  country,  to  insert  in 
a  decree  a  declaration  of  the  rights  of  the  parties,  as 
well  as  a  finding  of  the  facts  of  the  case,  before  pro- 
ceeding to  the  ordering  or  mandatory  directions  of  the 
decree.  2  DanielVs  Chancery  Practice,  *1004.  "  In  our 
practice  the  final  decree  does  not  contain  such  a  sum- 
mary of  the  facts,  which  was  examinable  on  a  bill  of 
review;  but,  to  countervail  this  absence  of  statement 
in  the  decree,  we  have  adopted  the  practice  of  looking 
back  of  the  decree  into  the  whole  record  of  the  plead- 
ings and  proceedings.  The  conclusions  of  fact  de- 
duced from  the  proofs  are  not  spread  upon  the  record 
in  extenso,  unless  through  the  medium  of  a  report  made 
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by  a  Master  or  Commissioner.  The  decree,  it  is 
trae,  may  proceed  to  state  conclusions  of  fact  as 
well  as  of  law,  and  often  does  so  for  the  purpose  of 
rendering  the  judgment  of  the  court  more  clear  and 
specific."  Putman  v.  Day,  22  Wall.  66-67.  The 
practice  adopted  by  the  referee  in  this  case  is  abund- 
antly supported  by  authority.  Wolcott  v.  Weaver, 
3  How.  159;  Security  Fire  Insurance  Company  v. 
Martin,  15  Ahh.  479.  The  seventy-third  rule  of  the 
supreme  court,  as  numbered  at  the  time  the  judg- 
ment of  foreclosure  was  entered  in  this  case  (pres- 
ent rule  Gl),  provides  that  **In  every  judgment  for 
the  sale  of  mortgaged  premises  the  description  and 
particular  boundaries  of  the  property  to  be  sold,  so 
far,  at  least,  as  the  same  can  be  ascertained  from  the 
mortgage,  shall  be  inserted."  This  rule  requires  the 
court  to  insert  in  its  judgment  for  the  sale  of  mort- 
gaged premises  a  specific  description,  with  particular 
boundaries,  so  far  as  the  same  can  be  ascertained 
from  the  mortgage,  and  permits  the  court  to  do  what 
Was  done  in  this  case,  viz.,  to  proceed  to  ascertain, 
through  the  agency  of  a  referee,  descriptions  of  the 
rights  and  boundaries  of  the  land  more  precise  than 
those  furnished  by  the  mortgage,  and  to  insert  the 
same  in  the  judgment  of  foreclosure.  This  con- 
struction of  the  rule  is  required  by  the  use  of  the 
words  "  at  least."  That  this  is  the  necessary  con- 
clusion is  also  shown  by  other  portions  of  the  same 
rule,^  which,  together  with  §  1626  and  §  1636  of 
the  Code  of  Civil  Procedure  (re-enacting  2  Revised 
Statutes,  p.  191,  §  151,  and  Code  of  Procedure,  §§  163 
and  164),  provide  for  the  sale  of  mortgaged  property 
upon  foreclosure  in  parcels.  To  ascertain  the  proper 
subdivision  of  land,  so  as  to  enable  sales  to  be  made 
in  parcels,  is  the  work  of  a  referee,  or  of  the  court, 
upon  testimony,  and  of  a  judgment  at  some  stage  of 
the  proceedings,  identifying  and  specifying  much 
more  particularly  than  in  the  mortgage,  the  parcels 
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intended  thus  to  be  sold.  Jones  on  Mortgages,  §  1574, 
In  Gayle  v.  Singleton,  1  Steward,  566,  the  supreme 
court  of  Alabama  held  that — *'  A  decree  ordering  the 
sale  of  property  in  the  hands  of  heirs  must  specify 
and  identify  it."  In  Eailroad  Company  v.  Swasey,  23 
Wall.  405,  the  supreme  court  of  the  United  States  held 
that  •'  A  decree  of  foreclosure  and  sale  is  not '  final,' 
in  the  sense  which  allows  an  appeal  from  it  so  long  as 
the  amount  due  upon  the  debt  must  be  determined, 
and  the  property  to  be  sold  ascertained  and  defined." 
The  objection  has  never  before  been  made  that  the 
chancellor  has  no  power  to  ascertain  and  describe 
with  particularity  what  is  to  be  sold.  It  has  been 
claimed  that  this  could  not  be  done  by  mere  refer- 
ence to  the  mortgage,  but,  in  Sims'  Lessee  v.  Cross, 
10  Yerger,  459,  the  supreme  court  of  Tennessee  held 
it  sufficient  that  the  Master's  report  and  decree  fur- 
nished the  means  of  identifying  the  lands  sold  by 
reference  to  the  mortgage.  In  Hurtt  v.  Crane,  36 
Md.  29,  it  was  held  that  *'  a  decree  should  determine 
the  rights  and  liabilities  of  all  the  parties  to  the 
cause."  The  fourth  erasure  is  of  the  following  por- 
tion of  the  sixteenth  paragraph:  *' And  that  said  cor- 
porations defendants,  their  officers  and  servants,  will 
respect  the  aforesaid  orders,  judgments  and  decrees 
herein  and  the  due  legal  proceedings  to  be  had  pur- 
suant thereto."  This  is  no  more  than  a  requirement 
of  that  obedience  and  respect  which  the  law  requires 
of  all  parties  to  a  judgment  independently  of  and 
without  such  requirement.  On  general  principles, 
an  order  that  a  defendant  "respect"  the  judgment 
or  decree  entered  in  a  case  to  which  he  is  a  party, 
cannot  be  erroneous."  It  so  happens,  however,  that 
we  are  not  left  to  consider  general  principles  in  this 
case.  By  specific  statutory  provisions  in  force  at 
the  time,  such  was  the  law  of  the  state  of  New 
York.  2  Rev.  Stat.  (p.  192),  §§  157  and  158;  §  1675 
of  the  Code  of  Civil  Procedure,  §  131  of  the  Code 
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of  Procedure,  The  Jifth  erasure  is  of  the  fol- 
lowing important  portion  of  the  second  paragraph  of 
the  judgment:  *'  And  had  the  franchises,  rights  and 
powers,  property,  properties  and  rights  of  property 
granted  by  the  said  acts  at  the  time  of  the  transac- 
tions hereinafter  mentioned."  This  paragraph  of 
the  judgment  follows  literatim  et  verhatim  the  aver- 
ments of  the  complaint.  Surely,  if  the  plaintiff,  in 
a  foreclosure  suit,  avers  that,  at  the  time  of  the 
making  of  the  mortgage,  the  defendant  owned  the 
premises  in  fee  simple,  and  that  he  made  the  mort- 
gage embracing  them,  and  then  pray  that  the  said 
mortgaged  premises  be  sold  in  fee  simple,  the  Court's 
Ending  that  the  averment  of  the  complaint  as  to  the 
extent  of  the  defendant's  title  is  true,  coupled  with 
relief  as  demanded,  and  granting  no  more  relief  than 
that  prayed  for,  cannot  be  objected  to  thirteen  years 
afterward  by  a  defendant  who  holds  a  collateral  in- 
terest in  the  property  because  he  failed  to  answer. 
The  sixth  portion  of  the  judgment  stricken  out  is 
the  whole  of  the  fifth  paragraph.  This  fifth  para- 
graph likewise  follows  the  averment  of  the  com- 
plaint, literatim  et  verhatim,  the  only  diflference  be- 
tween the  two  being  that  the  complaint  avers  and 
the  judgment  finds.  The  relevancy  of  the  averments 
and  of  the  decree  cannot  now  be  disputed  collateral- 
ly. This  was  matter  to  be  objected  to  on  appeal  if 
at  all,  but  it  was  impossible  to  object  to  it  on  appeal, 
for  the  reason  that  the  averment  was  proper  and 
necessary  in  order  to  bring  the  plaintiff  within  the 
security  of  the  mortgage.  The  mortgage  was  to 
Brown  and  to  Alexander.  Brown  resigned  his  posi- 
tion as  trustee.  Either  Alexander,  the  remaining 
trustee,  should  have  brought  the  suit  with  or  with- 
out joining  the  plaintiff  as  a  co-plaintiff,  or  the  plaint- 
iff, as  cestui  que  trust,  bringing  the  suit,  must  show  that 
he  is  beneficiary  of  the  mortgage.  The  seventh  erasure 
is  the  whole  of  the  eleventh  paragraph  of  the  decree. 
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This  was  necessary  and  proper  as  an  ascertainment 
and  definition  of  the  mortgaged  property.  If  the  de- 
fendant did  not  like  this  description,  it  could  have 
excepted  to  the  report  of  the  referee,  of  which  it  had 
due  notice.  This  was  the  specific  property  and  no 
other,  of  w^hich  the  prayer  for  relief  contained  in  the 
complaint  sought  the  sale,  and  to  strike  out  these  de- 
scriptions is  equivalent  to  holding  that,  as  against  a 
non-answering  defendant,  a  prayer  for  the  sale  of 
specific  property,  described  as  contained  in  maps, 
cannot  be  granted,  by  transferring  the  description 
from  maps  to  words,  even  when  the  map  itself  is 
referred  to  as  correctly  delineating  the  property, 
but  that  both  the  description  in  words  and  the  ref- 
erence to  maps  must  be  erased.  The  eighth  eras- 
ure was  the  whole  of  the  twelfth  paragraph  of  the 
judgment.  This  clause  of  the  judgment  may  be 
treated  as  relief,  but  is  certainly  not  iii  excess 
of  that  demanded,  and  was  fully  warranted  by  the 
complaint,  by  the  report  of  the  referee  and  by  the 
facts.  If  the  purchaser  acquired  anything  he  neces- 
sarily acquired  the  right  to  hold  '*  the  said  mort- 
gaged premises,  franchises  and  property,"  with  tliis 
right — •*  of  occupancy,  seizure  and  possession,  and 
with  and  for  the  specific  uses,  rights  and  powers," 
as  aforesaid.  If  he  did  not  get  this  he  got  nothing. 
The  last  erasure  is  the  excision  from  ilie  fifteenth  par- 
agraph of  the  decree  the  following:  **  together  wuth, 
as  part  thereof  and  appurtenant  thereto,  the  afore- 
said right  of  occupancy,  seizure  and  possession,  with 
the  specific  uses,  rights  and  powers,  as  hereinbefore 
ordered,  adjudged  and  decreed."  This  provision  of 
the  decree  was  also  rendered  necessary  and  proper 
by  the  averments  of  the  complaint.  '  A  complaint 
which  alleges  in  unqualified  terms  that  at  the  date 
of  the  mortgage  the  defendant  was  possessed  of  cer- 
tain franchises,  w^hich  describes  these  franchises, 
which  is  followed  by  testimony  of  their  existence, 
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and  a  report  finding  the  same,  and  finally  by  a  de- 
cree sustaining  the  same,  cannot,  it  seems  to  us,  be 
stricken  from  the  record  as  void  upon  collateral 
attack  thirteen  years  afterwards,  or  at  any  time, 
when  the  object  of  the  suit  is  remembered,  viz., 
to  sell,  not  the  property  and  franchises  of  a  corpo- 
ration which  had  lost  its  rights,  but  of  an  existing 
and  going  corporation ;  when  it  is  averred,  in  the 
Very  first  sentence  of  the  complaint,  that,  at  the 
date  of  the  mortgage,  the  corporation  possessed  its 
franchises,  and  when  all  the  paragraphs  of  the 
judgment  complained  of  consisted  either  in  the  de- 
scription of  the  franchises,  or  in  findings  that  they 
existed  at  the  time  of  the  mortgage.  Allegata^  pro- 
bata and  judicata  are  here  in  strict  conformity.  The 
averment  is  that,  at  the  date  of  the  mortgage,  the 
corporation  had  **  the  franchises,  rights,  powers, 
privileges,  property  and  properties  granted  by 
said  acts ; "  also  that  they  were  mortgaged  to 
Alexander  as  security  for  the  indebtedness  to  the 
plaintiff.  Their  definition  and  description  follows, 
and  the  prayer  is  for  the  sale  of  •'  the  aforesaid  mort- 
gage, franchises  and  property." 

VI.  This  court  had  jurisdiction  to  render  the 
decree  now  complained  of.  While  the  learned  judge 
below  maintained  that  a  foreclosure  action  is  not 
the  proper  mode  to  litigate  rights  claimed  in  priority 
or  in  hostility  to  the  mortgage,  to  which  proposition 
he  cited  the  case  of  Merchants*  Bank  v.  Thomson, 
55  N.  Y.  7.  yet,  he  does  not  claim  that,  under  its  au- 
thority, the  adjudication  determining  the  route  of 
the  railway  and  that  the  New  York  City  Central 
Railway  had  commenced  operations  in  building  as 
required  by  the  statutes  creating  the  company,  were 
unauthorized  and  voidable  by  motion,  ex/^ept  on 
the  ground  that,  "  there  was  no  allegation  in  the 
complaint  that  warranted  such  a  relief,  and  no  such 
relief  was  demanded  in  the  complaint."    It  is  true 
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that,  in  a  later  sentence  of  his  opinion  he  says  : 
*'  The  court  had  no  jurisdictioxi  to  make  the  judg- 
ment that  was  made,  and  this  want  of  jurisdiction 
may  be  set  up  collaterally  or  otherwise."  But 
neither  in  the  case  of  Merchants'  Bank  v.  Thomson, 
cited  by  Judge  Truax,  nor  in  Emigrant  Industrial 
Savings  Bank  t?.  Goldman,  75  N.  Y.  125,  is  it  held 
that,  where  there  are  proper  allegations,  disclosing 
the  claim  of  the  plaintiff,  that  the  title  sought  to  be 
foreclosed  is  prior  to  that  of  the  non -answering 
defendant,  the  court  is  without  jurisdiction,  and  its 
judgment  is  void.  In  the  former  case  it  was  held 
that  the  interest  of  a  mortgagor's  wife  is  not  cut  oflF 
by  judgment  of  foreclosure,  although  she  be  made  a 
party  defendant,  *'  without  allegations  in  the  com- 
plaint that  the  mortgage  is  prior,  superior  or  hostile 
to  her  interest,"  and  it  is  added  {syllabus) :  *'  Even 
with  such  allegations  a  judgment  passing  Upon  her 
rights  is  erroneous.  A  foreclosure  action  is  not  the 
proper  mode  to  litigate  rights  claimed  in  priority  or 
hostility  to  the  mortgage."  This  language  must  be 
taken  as  meaning  precisely  what  it  says.  The  case 
was  one  in  which  the  decree  was  attacked,  not  col- 
laterally, but  directly.  It  was  an  appeal  from  an 
order  in  a  foreclosure  action  directing  the  purchaser 
to  complete  his  purchase,  and  the  court  held  (Judge 
FoLGEB  announcing  the  opinion),  not  that  a  judg- 
ment passing  upon  rights  claimed  in  priority  or 
hostility  to  the  mortgage  is  void,  but  that  it  is 
*'  erroneous,"  or,  in  other  words,  voidable  by  appeal 
only.  This  decision,  therefore,  establishes  that  the 
city's  remedy  was  by  appeal,  and,  so  far  as  it  bears 
upon  the  questions  now  pending,  tends  to  prove  that 
the  city  is  in  the  wrong,  not  the  right.  In  Emi- 
grant Industrial  Savings  Bank  v.  Goldman  the 
decision  was,  among  other  things,  that :  "  The  plaint- 
iff may  make  prior  incumbrancers  parties  for  the 
purpose  of  having  the  amount  ascertained  and  paid 
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out  of  the  proceeds ;  but  where  no  such  purpose  is 
indicated  in  the  complaint,  and  no  such  provision  is 
incorporated  in  the  judgment,  the  prior  lien  is  not 
cut  off."  This,  also,  was  an  appeal,  a  direct  attack, 
a  controversy,  in  the  case  itself,  as  to  the  distribu- 
tion of  claims  to  a  surplus.  The  question  in  the 
present  case,  therefore,  is  not  of  jurisdiction,  but 
averment.  What  did  the  complaint  contain  ?  If  it 
contained  averiL.ents  claiming  priority  for  the  claim 
of  the  mortgagee  over  that  of  the  city,  the  fact  that 
the  court  held,  as  it  did,  does  not  constitute  a  void, 
but,  at  the  most,  an  *'  erroneous  "  judgment — in  our 
opinion,  a  correct  judgment.  Now,  when,  as  against 
the  city,  made  a  defendant  because,  "  it  might  have 
or  claim  an  interest  in  the  property  recovered  and 
conveyed  in  the  two  mortgages  mentioned  and  in 
the  relief  demanded  in  this  complaint,"  we  find  the 
plaintiff  averring  ;  that,  at  the  date  of  the  mortgage, 
the  New  York  City  Central  Underground  Railway 
Company  was  organized  under  chapter  230  of  the 
Laws  of  1868,  and  chapter  824  of  the  Laws  of  1869, 
and  had  *'  the  franchises,  rights,  TDOwers,  privile<jes, 
property  and  properties  granted  by  said  acts,"  and 
also  when  we  find  the  plaintiff  averring  that  the  prop- 
erty conveyed  by  the  mortgage  bearing  date  at  a 
time  more  than  two  years  after  the  passage  of  the 
Act  of  1869,  and  when,  if  the  work  had  not  been 
commenced,  there  were  no  franchises  to  mortgage, 
or,  at  least,  none  not  forfeitable  for  breach  of  condi- 
tion, embraced  the  franchises  of  the  company  and 
the  right  of  way  on,  under  and  through  certain 
streets  accepted,  defined  and  located  by  the  company 
in  the  maps  filed  in  1870,  1872  and  1873,  as  herein- 
before stated,  '*  with  the  right  to  enter  upon,  use 
and  occupy  the  same  as  granted  and  authorized  in 
said  acts  *  *  *  and  the  railway  and  tunnels  ' 
and  the  constructions  for  which  then  made  and  com- 
menced on  said  routes  and  locations,"  how  can  we 
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doubt  that  the  city  was  notified,  by  proper  aver- 
ments, that  the  plaintiff  did  claim  that,  by  the  mort- 
gage of  the  company,  there  was  secured  for  his 
benefit  a  valid  incumbrance  on  the  right  of  way 
described,  and  which  right  of  way  was  a  right  to  oc- 
cupy and  possess  the  streets  granted  by  the  state  of 
New  York,  superior  to  any  right  of  the  city  therein  ? 

William  H.  Clarke  counsel  to  the  corporation,  and 
Thomas  P.  Wickes  and  D.  J,  Dearth  of  counsel,  on  the 
questions  considered  in  the  opinion,  argued: 

I.  Under  the  complaint  in  this  action  and  the  de- 
mand for  relief  no  judgment  could  be  taken  by  de- 
fault establishing  any  right  as  against  the  city  oi 
New  York.  The  sole  scope  and  object  of  the  action 
is  confined  to  a  foreclosure  of  the  mortgage,  sale  of 
the  franchises  of  the  mortgagor,  the  determination 
of  the  amount  due  to  the  mortgagee,  and  the  appli- 
cation of  the  availB  of  the  sale  to  the  payment  of  the 
sum  due  him.  The  plaintiff  in  the  complaint  says 
that  the  city  is  made  a  defendant,  because  the  plaint- 
iff is  informed  that  it  might  have  or  claim  an  interest 
in  the  mortgaged  property.  Having  thus  admitted 
an  interest  existing  in  the  city,  the  complaint  then 
disclaims  any  intention  to  litigate  any  issue  in  re- 
spect thereto  in  this  action  by  saying  "no  claim  is 
made  against  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York.'*  The  plaintiff,  therefore, 
admits  that  the  city's  interest  is  paramount  and 
prior,  and  not  subsequent  or  subordinate  to  the 
mortgage.  The  demand  for  relief  asks:  (1)  Judg- 
ment against  the  railroad  company  for  $16,800;  (2) 
That  the  mortgage  be  foreclosed  and  the  company 
and  all  claiming  under  it  foreclosed  of  any  right  to 
issue  bonds  under  the  mortgage,  and  that  the  fran- 
chise and  property  of  the  company  be  sold,  and  the 
proceeds  applied  to  pay  the  indebtedness  to  the 
plaintiff.     Under  such  a  complaint,  with  such  a  de- 
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mand  for  relief,  it  was  obviously  improper  to  deter- 
mine, as  against  the  city,  any  fact  which  might  be 
the  subject  of  j)08sible  controversy  between  the 
plaintiff  and  the  city.  For  instance,  it  was  illegal 
to  adjudge  as  against  the  city  that  the  plaintiff  had 
fulfilled  the  condition  of  its  charter,  which  required 
the  commencement  of  construction  within  two  years 
after  the  passage  of  the  act,  or  to  determine  that  the 
route  and  branches  devised  by  the  plaintiff  had  been 
lawfully  and  suflSciently  located.  Such  issues,  as 
against  the  city,  could  be  lawfully  determined  only 
in  an  action  in  which  the  relief  sought  should  be 
the  determination  of  such  issues.  The  averment  of 
the  complaint  herein,  that  no  cli^im  or  demand  was 
made  against  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  precludes  any  judgment 
upon  such  issues.  Upon  the  city's  default  to  plead, 
no  judgment  could  be  taken  more  favorable  to  the 
plaintiff  than  the  simple  foreclosure  and  sale  of  the 
railroad  companies'  rights.  Alexander  v.  Katte,  63 
How.  262;  §  275,  old  Code  Procedure;  §  1207,  new 
Code;  Edson  v.  Girvan,  29  Hun,  422;  Swart  v.  Bough- 
ton,  35  lb.  281;  Hall  v.  Hall,  38  Hmo.  97;  Simonson 
V.  Blake,  12  Abb.  331;  Hurd  v.  Leavenworth,  1  Code 
Reports  N.  S.  278;  Kelly  v.  Downing,  42  N.  Y.  78. 

II.  In  this  action  to  foreclose  the  mortgage  made 
by  the  railway  company  upon  its  franchises,  no 
question  could  be  litigated  which  concerned  the 
pai*amount  right  of  the  city  to  its  streets.  The  ac- 
tion was  a  mere  action  of  foreclosure;  the  right  of 
the  mayor,  aldermen  and  commonalty  in  relation  to 
the  occupancy  of  its  streets  is  in  no  sense  subse- 
quent to  that  of  the  mortgagor  or  mortgagee,  and, 
therefore,  is  not  the  proper  subject  of  litigation  in 
the  foreclosure  action.  The  right  of  the  city  which 
is  asserted  by  it  when  it  controverts  the  right  of  the 
company  to  construct  its*  road  in  the  streets,  is  in 
the  nature  of  an  adverse  claim  to  the  title  of  the 
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railway  company.  Such  a  claim  camiot  be  tried  in 
the  foreclosure  of  a  mortgage  made  by  the  company. 
Eagle  Fire  Insurance  Company  v.  Lent,  6  Paige,  635; 
Merchants'  Bank  v.  Thomson,  55  N.  Y.  7  ;  Lewis 
V.  Smith,  9  lb.  602;  Rathbone  v.  Hooney,  58  lb.  463; 
Emigrant  Industrial  Savings  Bank  v.  Goldman,  75 
lb.  127;  Emigrant  Industrial  Savings  Bank  v.  Clute, 
33  Hun,  82;  Payne  v.  Grant,  23  lb.  134. 

III.  The  motion  to  vacate  the  judgment  is  the 
proper  remedy.  Simonson  v.  Blake,  12  Abb.  331; 
Lowber  v.  The  Mayor,  26  Barb.  262;  Andrews  v. 
Monilaws,  8  Hun,  65. 

IV.  Lapse  of  time  more  than  one  year  is  not  suflS- 
cient  to  defeat  the  application.  The  error  sought  to 
be  reviewed  is  not  a  mere  technical  irregularity, 
which  is  waived  if  not  sought  to  be  corrected  within 
one  year,  but  is  of  such  a  nature  that  the  judgment 
is  unauthorized  and  voidable,  and  the  error  may  be 
corrected  at  any  time.  2  Rumsey  Practice,  p.  576 
(1888);  Simonson  v.  Blake,  12  Abb.  331;  Park  t?. 
Park,  80  N.  Y.  156;  Farish  v.  Austin,  25  Hun,  430. 

V.  Under  the  circumstances  revealed  by  the 
record,  the  public  interest  represented  by  the 
mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  will  not  be  prejudiced  by  the  neg- 
lect of  the  corporation  counsel  to  discern  the  char- 
acter of  the  judgment,  nor  by  his  delay  make  this 
motion.  No  laches  is  chargeable  against  the  corpo- 
ration counsel,  the  complaint  failing  to  demand  any 
relief  against  the  mayor,  aldermen  and  commonalty, 
and,  on  the  other  hand,  averring  that  no  claim  or 
demand  was  made  against  them,  justified  the  corpor- 
ation counsel  in  assuming  that  no  judgment  would 
be  entered  in  the  action,  which  would  in  any  degree 
affect  the  public  interests  which  he  represented.  It 
was  not  laches,  therefore,  for  him  to  assume  that  no 
issues  were  settled  to  the  prejudice  of  the  public 
by  the  judgment,  and  further  to  rely  upon  the  prin- 
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ciple  which  precluded  the  entry  of  any  judgment 
inconsistent  with  the  complaint^  He  also  had  the 
right  to  rely  upon  the  fact  that  if  such  authorized 
judgment  should  be  rendered  it  would  be  vacated 
whenever  brought  to  the  notice  of  the  court.  And 
even  if  it  could  be  truly  said  that  the  corporation 
counsel  has  been  neglectful,  in  that  this  motion  was 
not  sooner  made,  yet  the  court  will  not  allow  public 
interests  to  be  prejudiced  thereby.  Greer  v.  The 
Mayor,  1  Abb.  N.  S.  210  ;  Seaver  v.  The  Mayor,  7 
Hun,  331  ;  Brooks  v.  The  Mayor,  12  Abb.  N.  C.  350; 
Lunney  v.  The  Mayor,  14  Weekly  Dig.  140;  Ladd  v. 
Willet,  22  lb.  521;  Prior  v.  Prior,  49  Hun,  602. 

By  THE  Court. — Ingraham,  J. — This  action  was 
commenced  in  the  year  1875  for  the  foreclosure  of 
a  mortgage  made  by  The  New  York  Central  Under- 
ground Railway  Co.  to  secure  the  payment  to  the 
plaintiff  a  sum  exceeding  $90,000  and  interest.  The 
mortgagor  and  certain  other  parties  having  or  claim- 
ing liens  upon  the  property,  with  the  mayor,  alder- 
men, &c.,  of  the  city  of  New  York,  were  made  parties 
defendants. 

The  complaint  alleges  the  making  and  execution 
of  the  mortgage,  allegations  as  to  the  liens  of  the 
other  defendants  and  the  description  of  the  property 
described  in  the  mortgage. 

The  only  allegation  affecting  the  respondent  is  as 
follows :  *'  The  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York  is  made  defendant  in  this  ac- 
tion, because  the  plaintiff  was  informed  it  might  have 
a  claim  or  interest  in  the  property  covered  and  con- 
veyed in  the  two  mortgages  mentioned  and  in  the 
relief  demanded  in  this  complaint.  No  claim  or  de- 
mand is  made  against  the  said  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York." 

The  relief  demanded  is  that  the  plaintiff  have 
judgment  against  said   company   for    the    amount 
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claimed  to  be  due  to  him;  that  it  be  adjudged  that 
the  mortgage  be  foreclosed ;  that  said  company  and 
all  claiming  under  it  be  foreclosed  of  the  right  to 
perform  certain  agreements  set  up  in  the  complaint ; 
that  the  mortgaged  franchises  and  property  be  sold, 
and  the  proceeds  of  such  sale  be  applied  to  satisfy  the 
indebtedness  due  to  this  plaintiff;  that  a  certain  other 
mortgage  described  in  the  complaint  be  cancelled 
and  discharged  of  record,  the  company  be  restrained 
from  issuing  bonds  under  such  mortgage  and  from 
encumbering  its  property,  and  that  the  court  grant 
such  other  and  further  relief  as  may  be  equitable 
and  just  in  the  premises. 

The  respondent  appeared  in  the  action  and  de- 
manded service  of  a  copy  of  the  complaint  which 
was  duly  served  upon  the  counsel  for*  the  corpora- 
tion, but  it  interposed  no  answer  to  the  complaint. 
Subsequently  an  application  was  made  for  judgment, 
and  notice  thereof  was  served  upon  the  counsel  to 
the  corporation.  In  pursuance  of  this  notice,  and 
so  far  as  appears  in  the  absence  of  the  counsel  to 
the  corporation,  an  order  was  entered  whereby  it 
was  ordered  and  adjudged,  that  the  plaintiff  have 
judgment  for  the  relief  demanded  in  the  complaint, 
and  referring  it  to  a  referee  to  take  proof  of  the 
allegations  in  the  complaint,  to  ascertain  the  amoimt 
due  to  the  plaintiff  and  report  the  facts  found  by 
him  to  the  court,  and  that  said  referee  also  take  evi- 
dence and  report  upon  certain  matters  referred  to 
in  an  affidavit  of  the  plaintiff  annexed  to  the  notice 
of  the  application  ;  and  on  the  referee's  report,  dated 
the  11th  of  January,  1876,  without  further  notice  to 
the  respondent,  judgment  was  entered  directing  a 
sale  of  the  mortgaged  premises  by  a  referee. 

In  March,  1889,  the  respondent  applied  to  the 
court  to  strike  from  said  judgment  each  and  every 
other  declaration,  adjudication  or  decree  contained 
therein  which  is  in  excess  of  the  prayer  for  relief. 
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specifically  asked  for  by  the  complaint;  and  this  is 
an  appeal  from  an  order  of  the  special  term  granting 
such  motion. 

This  judgment  certainly  contains  extraordinary 
provisions.  In  an  action  brought  to  foreclose  a 
mortgage  upon  a  franchise  it  assumes  to  adjudicate 
that  the  mortgagor  had  performed  all  the  conditions 
required  by  the  statute  granting  the  franchise,  had 
commenced  the  construction  of  its  railway,  and 
owned  the  right  to  appropriate  a  large  portion  of 
the  streets  and  parks  of  the  city  of  New  York,  which 
the  judgment  proceeds  to  particularly  describe,  with- 
out paying  any  compensation  therefor,  and  that  the 
purchaser  under  the  sale  therein  authorized  should 
hold  the  said  mortgaged  premises  with  the  right  of 
occupancy,  seizure  and  possession,  and  with  and  for 
the  specific  uses,  rights  and  powers,  as  in  the  order 
and  report  of  the  referee  recited  and  declared,  and 
this  judgment  was  rendered  on  the  default  of  the 
defendant. 

There  was  no  intimation  in  the  complaint  that 
any  attempt  would  be  made  to  obtain  an  adjudica- 
tion as  to  the  extent  of  these  rights  and  franchises, 
or  as  to  their  existence  at  the  time  of  the  commence- 
ment of  the  action,  or  that  any  judgment  would  be 
asked  for  affecting  in  any  manner  the  rights  of  the 
city  of  New  York  to  claim  that  such  rights  and  fran- 
chises had  been  lost  or  forfeited,  and  no  such  pro- 
vision in  the  judgment  was  necessary  to  vest  in  the 
purchaser  at  the  sale  all  rights  that  the  railroad 
company  (the  mortgagor)  had,  either  at  the  time  of 
the  execution  of  the  mortgage  or  at  the  commence- 
ment of  the  action.  So  far  as  the  city  was  concerned 
the  only  relief  that  could  be  given  by  the  judgment 
was  the  relief  asked  for  in  the  complaint.  Code  of 
Procedure,  §  275.  For  it  is  a  general  principle  neces- 
sary to  the  administration  of  justice  that  the  com- 
plaint must  advise  the  defendant  clearly  of  what 
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is  claimed.  It  is  not  alone  the  case  as  made  but 
also  the  judgment  asked  for  that  controls.  Swart  t?. 
Boughton,  35  Hun,  284;  Kelly  v.  Downing,  42  N.  Y. 
72. 

Appellant  insists,  however,  that  the  adjudication 
of  a  fact  is  no  part  of  the  relief  which  the  court 
grants.  That  the  relief  is  '•  the  executive  action  to 
be  taken  by  the  court  in  accordance  with  the  justice 
of  the  cause  as  required  by  the  facts  found.  It  had 
no  reference  whatever  to  the  effect  of  the  judgment 
by  way  of  estoppel." 

As  to  the  facts  which  must  exist  to  entitle  plain- 
tiff to  the  relief  granted,  it  is  clear  that  granting  the 
relief  is  an  adjudication  that  such  facts  exist.  Thus, 
in  an  action  upon  a  promissory  note,  a  judgment  for 
the  plaintiff  for  the  amount,  is  an  adjudication  that 
there  was  a  valid  note,  a  consideration  given,  and 
that  the  whole  amount  was  due  and  the  relief 
granted  would  be  a  judgment  that  plaintiff  recover 
of  defendant  the  amount.  So  in  this  action  to  grant 
the  relief  that  was  asked  for,  it  was  necessary  to 
find,  as  a  fact,  that  the  mortgage  was  made  by  de- 
fendant, and  that  there  was  a  certain  sum  due  there- 
on; and  as  to  those  facts  the  estoppel  of  the  judg- 
ment applied.  But  it  was  not  necessary  to  entitle 
plaintiff  to  such  relief  to  find  that  the  defendant 
had  built  a  part  of  the  road,  or  that,  in  another  action 
to  which  this  defendant  was  not  a  party,  it  had  been 
adjudged  that  the  railroad  company  had  located  its 
road  and  commenced  its  construction  and  owned  the 
property. 

The  existence  of  those  facts  not  being  alleged  in 
the  complaint  and  not  being  necessary  to  entitle  the 
plaintiff  to  the  relief  for  which  he  had  asked,  an  ad- 
judication as  to  the  existence  of  those  facts  had  no 
relation  to  the  foreclosure  of  the  mortgage,  which  is 
the  relief  demanded  in  the  complaint;  and  if  the 
court  in  the  judgment  made  such  an  adjudication  by 
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decreeing  that  such  facts  did  exist,  such  an  adjudi- 
cation could  only  be  effectual  to  create  an  estoppel; 
and  if  such  effect  could  be  given  to  it,  it  would  be 
of  itself  relief  in  addition  to  that  demanded  in  the 
complaint. 

The  plaintiff  was,  therefore,  entitled  to  a  judgment 
appropriating  the  interest  of  the  mortgagor  to  the 
payment  of  the  amount  secured  by  his  mortgage,  and 
any  interest  the  city  had  in  the  property  subsequent 
to  the  mortgage,  was  cut  off  by  the  judgment.  The 
city  had  no  answer  to  a  demand  for  such  a  judgment 
and  could  not  have  interposed  a  defence  to  the  action, 
but  any  attempt  of  the  court  to  adjudicate  that  such 
rights  did  exist  was,  so  far  as  it  affected  this  defend- 
ant, without  jurisdiction  in  this  action. 

It  is  settled  that,  in  an  action  for  the  foreclosure 
of  a  mortgage,  the  rights  of  parties  who  claim  in 
priority  or  in  hostility  to  the  mortgagor,  cannot  be 
litigated,  and  that  a  judgment  of  foreclosure  granted 
by  default  only  affects  the  interests  of  those  subse- 
quent to  the  mortgage  ;  that  the  decree  does  not 
affect  rights  paramount  to  those  of  the  mortgagor 
and  the  mortgagee.  Merchants*  Bank  v.  Thomson, 
55  N.  Y.  7  ;  Rathbone  v.  Hooney,  58  lb.  463  ;  Emi- 
grant Industrial  Savings  Bank  v.  Goldman,  75  Ih. 
127. 

Nor  is  there  the  slightest  doubt  as  to  the  power  of 
the  court  to  set  aside  or  modify  the  judgment  at  any 
time.  As  was  said  by  the  court  of  appeals  in  Hatch 
V.  Central  Natl.  Bank,  78  N.  Z  487,  ••  These  cases 
show  the  power  of  the  court  over  its  own  judgments 
and  its  habit  to  exercise  it  in  aid  of  justice  ;  and  it 
is  an  inherent  power  and  not  limited  in  matter  or 
substance  by  the  Code." 

Nor  do  I  think  the  application  was  made  too  late. 
The  defendant  is  a  municipal  corporation  and,  so  far 
as  appears,  the  judgment  was  never  served  upon  the 
law  oflScer  of  the  corporation,  and  the  fact  that  other 
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officers  of  the  corporation  had  notice  of  the  judg- 
ment, or  that  in  any  other  proceedings  the  attention 
of  the  law  officers  of  the  corporation  was  called  to 
this  judgment,  did  not,  under  the  circumstances, 
make  it  improper  for  the  court,  in  the  exercise  of  its 
discretion,  to  amend  the  judgment.  Nor  do  the 
rights  of  third  parties  require  that  this  application 
should  have  been  denied.  One  of  the  purchasers  at 
the  sale  by  the  referee  was  the  plaintiff  in  the  action  ; 
he  must  be  chargeable  with  knowledge  of  the  irreg- 
ular form  of  the  judgment,  and  a  purchaser  from  him 
can  acquire  no  greater  rights  than  he  had.  The 
voluminous  briefs  submitted  by  the  appellants  have 
been  considered,  but  we  are  satisfied  that  it  would 
be  a  gross  injustice  to  the  city  and  to  the  public  to 
have  allowed  this  judgment  as  originally  entered  to 
stand  ;  and  the  court  bolow  was  right  in  the  exer- 
cise of  its  discretion  vested  in  it  in  granting  the 
application. 

Order  appealed  from  should  be    affirmed  with 
costs. 

Sedgwick,  Ch.  J.  and  Fbeedman,  J.  concurred. 


OOKNELIA  GILMAN,  Appellant  t?.  PREBLE  TUCK- 
ER, Impleaded,  Ac,  Respondent. 

Judgment,  cannot  he  impeached  or  canJtro^erted  in  a  collateral  acHon  or  pro- 
eeedingfor  error  or  irregidarity  or  want  qfjurindiction. — Exceptions  to  this 
general  rule. 

This  action  was  brought  in  this  court  to  vacate  and  set  aside  a  judgment 
obtained  against  plaintiff  in  the  supreme  coiu*t  by  Augustus  Prentice,  one  of 
tlie  defendants,  on  the  ground  that  the  summons  and  complaint  in  the  latter 
action  had  never  been  served  upon  her  and  thAt  she  had  never  authorized 
any  attorney  to  appear  for  her  in  said  action  ;  and  that  the  appearance  for 
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ber  by  an  attorney,  as  alleged  in  the  record  of  the  judgment,  was  unauthor- 
ized. 
Heldy  That  the  Judgment  in  the  supreme  court  was  not  void  and  was  regulnr 
when  entered  ;  and  the  appropriate  relief  for  the  alleged  unauthorized 
appearance,  is  by  an  application  to  the  court  by  which  the  judgment  was 
given.  That  the  plaintiff  cannot  be  relieved  of  said  judgment  in  this 
action  as  the  power  of  relief  rested  only  in  the  court  rendering  the  judg- 
ment.   That  court  alone  can  vacate  or  set  it  aside. 

Before  Sedwick,  Ch.  J.,  Fbeedman  and  Teuax,  J  J. 

Decided  December  5, 1889. 

Appeal  from  a  judgment,  entered  upon  Jihe  report 
of  a  referee,  directing  the  dismissal  of  the  complaint 
and  the  vacation  of  an  injunction  obtained  by  plaint- 
iff against  the  defendant  Tucker,  and  awarding  Tucker 
his  costs,  &c. 

Charles  P.  Crosby,  attorney,  and  Henry  E.  Knox,  of 
counsel,  for  appellant,  argued  : — 

I.  The  Prentice  judgment  was  a  nullity  as  against 
the  plaintiff,  for  the  reason  that  the  court  never  ac- 
quired jurisdiction  of  her,  either  by  the  service  of 
process  upon  her  or  by  authorized  appearance.  The 
complaint  was  never  served  upon  her ;  she  never 
appeared  in  the  action  by  any  person  as  her  attor- 
ney ;  she  never  authorized  any  person  or  attorney  to 
appear  for  her  ;  she  never  authorized  any  person  or 
persons  to  employ  or  authorize  an  attorney  on  her 
behalf  to  appear  in  said  action.  The  suit  was  com- 
menced without  her  knowledge  ;  she  never  had  any 
knowledge  of  any  proceedings  therein  or  that  any 
attorney  had  claimed  to  appear  for  her  therein,  and 
she  had  no  knowledge  of  the  entry  of  the  judgment 
until  on  or  about  the  28th  day  of  June,  1886.  As- 
suming the  facts  to  be  true,  as  stated  as  to  the  plaint- 
iff Cornelia  Gilman,  the  Prentice  judgment  and  all  the 
subsequent  proceedings  based  thereon,  are  utterly 
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void.  I  submit  that  so  far  as  this  question  is  con- 
cerned, it  is  a  matter  of  no  consequence  whether 
Mrs.  Gilman'  did  or  did  not  have  a  defence  to  the 
claim  upon  which  Prentice  brought  the  suit.  This 
is  a  question  to  be  settled  when  she  is  properly 
brought  before  the  court,  and  it  cannot  be  possible 
that  any  person  can  be  deprived  of  their  property  or 
estate  by  legal  proceedings  as  to  which  the  party 
never  had  any  notice,  either  actual  or  constructive. 
Burton  v.  Sherman,  20  Weekly  Digest,  419.  This 
case  was  aflSrmed  by  the  court  of  appeals,  the  appeal 
therein  being  dismissed.  98  N.  Y.  629  ;  Ferguson 
V.  Crawford,  70  lb.  253  ;  White  v.  Coulter,  59  lb. 
€29. 

II.  In  the  summary  proceedings  the  Prentice 
judgment  could  not  be  attacked  collaterally  and  the 
defendant  could  not  defend  therein  by  showing  that 
the  judgment  was  void.  Getting  v.  Mohr,  34  Hun, 
340.  The  remedy  was  by  injunction.  Broad- 
well  V.  Halcomb,  65  How.  502  ;  Crawford  v.  Kast- 
ner,  26  Hun,  440  ;  Rapp  v.  Williams;  1  B.  716  ; 
Hiffh  on  Injunctions,  (2d.),  Vol,  1,  §§  221,  222, 
228,  229,  231  and  261  ;  1  Civil  Pro.  R.,  425,  note 
at  foot  of  page  and  succeeding  pages  ;  Code  of 
Civil  Procedure,  §§  2265,  616  and  617  ;  McAdams, 
Landlord  and  Tenant,  2d.  Ed.,  p.  670  ;  Mclntire 
V.  Hernandez,  7  Abb.  N.  C.  214  ;  S.  C.  38  How., 
121  ;  Reedr.  St.  John,  2  Daly,  213,  215  ;  Jessuraut?. 
Mackie,  24  Hun,  626;  Chad  wick,  v.  Sprague,  1  Civil 
Pro.,  R.,  422.  Where  the  tenant  is  without  an  ad- 
equate remedy  at  law,  it  is  the  province  and  duty 
of  the  court  to  exercise  its  equitable  jurisdiction  by 
injunction.  Valentines.  Signett,  2  Abb.  121.  For  an 
evil  under  color  of  legal  proceeding  which  has  no 
other  remedy  an  injunction  order  must  be  the  proper 
one.  GriflSths  v.  Brown,  3  Rob.  627 ;  Lansing  v.  Board 
of  Supervisors,  24  Hun,  75.  Where  the  tenant  from 
the  peculiar  circumstances  of  the  case,  is  precluded 
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from  setting  up  his  defence  before  the  justice,  an  in- 
junction will  be  granted.  Baker  v,  Hammersley,  16 
How.  461  ;.l  Civil  Pro.,  R.  (note),  429.  As  the 
Prentice  judgment  had  been  assigned  to  the  defend- 
ant, Preble  Tucker,  who  was  not  a  party  to  the 
original  Prentice  suit,  the  plaintiff  had  no  remedy 
open  to  her  in  that  suit  which  would  reach  the  de- 
fendant, Preble  Tucker.  Her  only-  remedy  was  in 
equity  and  by  injunction  in  such  an  action  as  this  to 
restrain  the  defendant,  Preble  Tucker,  as  well  as 
the  plaintiff  in  the  original  suit.  We  submit  that 
no  injury  can  result  to  the  defendant  Preble  Tucker, 
for  continuing  this  injunction  until  the  trial  of  this 
action.  On  the  contrary,  if  the  injunction  should 
be  vacated  the  summary  proceedings  in  the  District 
Court  would  be  at  once  reinstated  and  an  attempt 
made  by  the  defendant  Tucker  to  get  possession  of 
the  .premises,  basing  his  action  upon  the  Prentice 
judgment,  which,  as  is  hereinbefore  shown,  was  not 
taken  by  service  of  process  upon  her  or  by  her  ap- 
pearance, and  as  to  which  she  had  no  knowledge 
until  about  the  28th  of  June,  1886. 

III.  A  court  of  equity  has  power  to  grant  relief 
against  a  judgment  procured  by  fraud.  See  decis- 
ion of  the  C!ourt  of  Appeals,  rendered  in  1854^  by 
Justice  W.  L.  Allen,  who  says,  at  page  164,  (Dobson 
V.  Pearce,  12  N.  Y.  157.) :  **  The  jurisdiction  of  the 
court  in  which  a  judgment  has  been  recovered  is, 
however,  always  open  to  inquiry,  and  if  it  has  ex- 
ceeded its  jurisdiction,  or  has  not  acquired  jurisdic- 
tion of  the  parties  by  the  due  service  of  process,  as 
by  a  voluntary  appearance,  the  proceedings  are  coram 
nonjudice,  and  the  judgment  void."  Burton  t;.  Sher- 
man, 20  Weekly  Dig.  419,  holds  that  there  is  no  dis- 
tinction between  a  forged  notice  of  appearance  and 
a  notice  really  given  by  an  attorney  not  authorized 
to  give  it,  and  that  jurisdiction  is  not  acquired  in 
either  case.     The  case  was  an  appeal  from  an  order 
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denying  a  motion  to  vacate  a  judgment  of  fore- 
closure and  sale  as  to  Antoinette  W.  Sherman,  on  the 
ground  that  the  court  never  acquired  jurisdiction. 
The  court  held  that  no  jurisdiction  was  ever  acquired 
over  the  defendant  Sherman,  and  that  the  respon- 
sibility of  the  attorney  does  not  help  to  make  a 
case  of  jurisdiction  over  a  person  if  the  attorney  has 
no  power  to  confer  it.  This  decision  was  appealed 
from,  and  the  appeal  was  dismissed  in  the  Court  of 
Appeals  on  January  27th,  1885. 

IV.  The  following  authorities  support  the  posi- 
tion of  the  plaintiff  herein  :  A  judgment  rendered 
by  a  court  which  had  neither  jurisdiction  of  the 
person  nor  of  the  subject  matter  of  the  action  is  ab- 
solutely void,  and  may  be  treated  as  a  nullity.  4 
Wait's  I^.  631;  Harris  v.  Hardeman,  14  How.  {U.  S.)^ 
334;  Borden  v.  Fitch,  15  John.  121;  Phelps  v.  Baker, 
41  How.  237 ;  Hoffinan  v.  Hoffman,  46  N.  Y.  30  ; 
Baldwin  v.  Kimball,  16  Abb.  353 ;  Ferguson  v.  Craw- 
ford, 70  N.  Y.  253.  This  last  decision  was  made  in 
the  year  1877  by  the  Court  of  Appeals  of  this  state, 
per  Rapallo,  Justice,  who  refers  with  approval  to 
the  case  of  Bolton  v.  Jacks,  6  Rob.  198,  in  which 
Jones,  Justice,  uses  the  following  language  :  *'  That 
it  is  now  conceded,  at  least  in  this  state,  that  want 
of  jurisdiction  will  render  void  the  judgment  of  any 
court,  whether  it  be  of  superior  or  inferior,  of  gen- 
eral or  local  jurisdiction,  or  of  record  or  not,  and 
that  the  bare  recital  of  jurisdictional  facts  in  the 
record  of  a  judgment  of  any  court,  whether  superior 
or  inferior,  of  general  or  limited  jurisdiction,  is  not 
conclusive,  but  only  prima  facie  evidence  of  the 
truth  of  the  fact  recited,  and  the  party  against 
whom  a  judgment  is  offered  is  not  by  the  bare  fact 
of  such  recitals  estopped  from  showing  by  affirmative 
proof  that  they  were  untrue,  and  thus  rendering  the 
judgment  void  for  want  of  jurisdiction."  Rapallo, 
Justice,  referring  to  this  decision  of  Jones,  Justice, 
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in  Bolton  v.  Jacks,  uses  the  following  language :  **  It 
thus  appears  that  the  current  of  judicial  opinion  in 
this  state  is  very  strong  and  uniform  in  favor  of 
the  proposition  stated  by  Jones,  Justice,  in  6  Rob., 
198,  and,  if  adopted  here,  is  decisive  of  the  present 
case.  It  has  not,  as  yet,  however,  been  directly  ad- 
judicated ;  and,  if  sustained,  it  must  rest  upon  the 
local  law  of  this  state,  as  it  finds  no  support  in 
adjudications  elsewhere.  There  are  reasons,  however, 
founded  upon  our  system  of  practice,  which  would 
warrant  us  in  so  holding."  In  another  part  of  his 
opinion,  he  uses  the  following  language :  *'  That  when 
the  judgment  has  been  obtained  by  fraud,  or  without 
bringing  the  defendant  into  court,  and  the  want  of 
jurisdiction  does  not  appear  upon  the  face  of  the 
record,  relief  may  be  obtained  in  equity."  In  decid- 
ing this  case,  the  cases  of  Brown  v.  Nichols,  42  N. 
Y.  26,  and  Denton  V.  Noyes,  QJohn.  296,  were  distin- 
guished. White  V.  Coulter,  59  N.  Y.  629,  holds  that 
a  party  against  whom  a  judgment  by  default  regular 
on  its  face  has  been  taken,  but  who  was  not  served 
with  the  summons,  has  a  legal  right  to  have  the 
judgment  vacated.  The  decision  in  Ormsby  v. 
Jacques,  12  Hun,  443,  was  made  in  the  year  1877, 
by  the  general  term,  of  the  second  department,  per 
Dykman,  Justice.  The  action  was  brought  to  set 
aside  a  judgment  entered  in  an  action  to  foreclose  a 
mortgage  in  which  the  present  plaintiffs  were  de- 
fendants. From  the  judgment  roll  it  appeared  that 
the  plaintiffs  had  appeared  therein  by  an  attorney. 
The  plaintiffs  claimed  that  he  appeared  fraudulently 
and  corruptly  and  without  any  authority  from  them, 
and  that  they  did  not  know  that  he  had  done  so 
until  after  a  sale  had  been  had  under  the  judgment ; 
that  neither  a  summons  nor  any  other  paper  in  the 
action  had  been  served  on  them.  Dykman,  Justice, 
in  deciding  the  case,  cites  with  approval  Ferguson 
V.  Crawford,  70  N.  Y.  253,  and  states  that  the  decis- 
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ion  of  the  court  of  appeals  in  Ferguson  v.  Crawford 
is  placed  on  grounds  which  are  inconsistent  with  the 
case  of  Brown  v.  Nichols.  He  then  cites  with  ap- 
proval the  decision  of  the  Court  of  Appeals  in  Fer- 
guson V.  Crawford,  which  refers  with  approval  to 
the  decision  of  the  court  in  Bolton  v.  Jacks.  At 
page  445  the  court  uses  the  following  language  : 
"  Whether  the  appearance  is  forged  or  unauthorized, 
ohe  court  obtains  no  jurisdiction  of  the  person,  and 
in  all  such  cases  relief  may  be  obtained  in  equity 
according  to  the  decision  of  the  Court  of  Appeals  in 
the  case  of  Ferguson.*'  This  case  is  precisely  like 
the  case  at  bar.  It  was  an  equitable  action  brought 
to  set  aside  a  judgment  on  the  ground  that  the  ap- 
pearance was  unauthorized,  and  is  brought  precisely 
as  this  case  is  brought. 

Kelly,  Tucker  &  Henderson,  attorneys,  and  Charles 
J.  Hardy,  of  counsel,  for  respondent,  argued : — 

I.  This  court  has  no  jurisdiction  to  entertain  the 
cause  of  action  set  forth  in  the  complaint,  (a)  This 
is  an  action  brought  in  the  superior  court  to  set  aside 
a  judgment  of  the  supreme  court.  No  fraud  or 
collusion  in  procuring  the  judgment  sought  to  be  set 
aside  is  alleged,  and  no  reason  is  given  why  the  ac- 
tion is  not  brought  in  the  court  wherein  the  judg- 
ment was  obtained.  The  jurisdiction  of  one  court 
to  vacate  in  an  independent  actit>n  the  judgment  of 
another  court,  is  in  its  nature  so  extraordinary  as  to 
demand  close  adherence  to  principles  and  prece- 
dents in  exercising  it.  Smith  v.  Nelson,  62  N.  F. 
286  ;  Helburn  v.  Rosenson,  2  N.  Y.  State  Rep.  618 
{GerCl  Term),  1st  Dep't.  The  "  principles  and  pre- 
cedents "  upon  which  the  courts  have  acted  in  vacat- 
ing judgments  of  other  courts  of  competent  jurisdic- 
tions are,  that  they  will  undertake  to  set  aside  such 
judgments  only  where  it  can  be  shown  that  there 
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was  fraud  or  coUusion  in  their  procurement,  and 
that,  upon  failure  to  show  such  fraud  or  collusion, 
they  will  refuse  to  interfere,  *'  The  power  of  the 
supreme  court  to  annul  a  judgment  for  fraud  in  pro- 
curing it  is  undoubted,  although  the  jurisdiction  is 
carefully  limited  and  guarded,  and  will  only  be  exer- 
cised in  clear  Cases."  Andrews,  J.,  in  Smith  v. 
Nelson  (supra).  (6.)  Plaintiflfs  proper  proceeding 
was  by  an  application  in  the  original  action  in  the 
supreme  court,  to  have  the  judgment  recovered 
against  her  therein  by  Prentice,  set  aside  for  want 
of  service  of  process  upon  her.  No  action  in  equity 
will  lie  to  restrain  the  enforcement  of  a  judgment 
rendered  by  a  court  of  record,  on  the  ground  that  the 
defendant  in  the  action  in  which  the  judgment  was 
obtained  was  not  served  with  process.  The  plain- 
tiff has  an  adequate  remedy  at  law  by  motion  in  the 
original  action.  Fullan  v.  Hooper,  18  How.  75.  A 
judgment  by  a  court  of  competent  jurisdiction  can- 
not be  impeached  collaterally  for  error  or  irregularity, 
but  is  conclusive  until  set  aside  or  reversed  by  the 
same  court.  Dobson  v.  Pearce,  12  N.  Y.  156.  If 
a  suit  has  not  been  regularly  commenced  defendant 
must  relieve  himself  from  such  irregularity  by 
motion.  Nones  v.  Ins.  Co.,  8  Barb.  541.  The  de- 
fendant's remedy  by  motion  to  vacate  a  judgment 
without  authority,  seems  to  be  proper.  It  has  been 
held  in  various  cases  that  where  a  judgment  is  void, 
or  voidable,  the  proper  way  is  to  move  to  set  it  aside 
or  vacate  it.  Grant  v.  Vandercook,  57  Barb.  175. 
The  remedy  of  the  party  is  by  application  for  re-trial 
or  other  relief  in  the  action  wherein  the  judgment 
was  rendered.  Krekler  v.  Ritter,  62  N.  Y.  372. 
This  has  also  been  held  to  be  the  proper  practice  in 
an  action  similar  to  the  present  in  Burton  v.  Sher- 
wood, 20  N.  Y.  W.  Dig.  419,  and  the  same  is  held 
inferentially  in  Hunter  v.  Lester,  18  How.  347.  Also 
held  direct  in  Runburg  v.  Johnson,  11  C.  P.  Repts.^ 
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283  {City  Court  of  Brooklyn^  General  Term)^  a  case 
on  all  fours  with  this  present  case,  where  it  is  held 
explicitly  that  the  remedy  is  by  a  direct  motion  for 
the  interpositioli  of  the  court  rendering  the  judg- 
ment. The  question  is  settled  by  the  decision  in 
Brown  v.  Nichols,  42  N.  Y.  26,  where  the  court 
holds  that  a  judgment  against  a  defendant  who  was 
not  served  with  process,  and  has  no  knowledge  of  the 
suit,  but  for  whom  an  attorney  appeared  without 
authority,  cannot  be  attacked  for  want  of  jurisdiction 
in  any  collateral  proceeding.  And  holds,  also,  that 
the  defendant  may  seek  relief  from  such  unauthor- 
ized appearance  by  direct  application  to  the  court. 
Earl,  C.  J.,  saying  :  "  I  think  a  party  should  always 
seek  relief  to  an  unauthorized  appearance  in  the  suit 
in  which  it  has  been  put  in."  And  it  is  submitted 
that  it  is  so  well -settled  a  rule  of  law  as  to  require 
no  citation  of  cases  in  its  support,  that  a  judgment 
of  a  court  of  record  having  jurisdiction  cannot  be 
attacked  or  impeached  in  any  collateral  proceeding. 
If  there  really  was  the  error  plaintiff  complains  of, 
and  the  facts  are  as  she  says  they  are,  why  does  she 
not  seek  to  have  it  remedied  by  a  motion  in  the 
supreme  court  in  tho  action  wherein  the  judgment 
was  rendered  ?  Section  724  of  the  Code  gives  the 
supreme  court  the  power  to  correct  such  error. 
What  right  has  the  plaintiff  to  ask  the  superior 
court  to  set  aside  a  JTidgment  in  an  action  of  which 
the  supreme  court  had  jurisdiction,  an  action  in 
which  all  the  proceedings  were  had  in  the  supreme 
court,  and  in  which,  confessedly,  there  was  no  fraud 
practiced  upon  her  by  the  person  recovering  the 
judgment  ?  The  judgment  of  a  court,  procured 
without  fraud  or  collusion,  stands  until  it  is  vacated 
either  by  a  court  to  which  an  appeal  has  been  taken 
from  it,  or  by  the  court  which  rendered  it  when  that 
court  had  jurisdiction  to  render  it.  As  the  learned 
referee  herein  says,  in  his  opinion  dismissing  the 
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complaint :  "  The  court  has  an  inherent  power  over 
its  own  records  to  correct  thorn  in  furtherance  of 
justice." 

II.  Plaintiflf  shows  no  cause  of  action.  There  is 
hardly  any  question  that  has  received  such  carefuj 
consideration  from  the  courts  of  this  state  as  that  in- 
volved in  the  present  controversy,  viz.  :  What  is  the 
effect  of  a  judgment  rendered  in  an  action  in  which 
there  has  been  an  appearance  by  an  attorney  for  a 
party  not  served  with  process,  and  who  has  not  au- 
thorized an  appearance  to  be  entered  for  him  ;  and 
how  far  the  courts  will  protect  the  rights  of  innocent 
third  parties  acquired  from  a  judgment  so  entered, 
and  without  notice  of  anv  defect  therein.  And  so 
frequent  have  been  the  adjudications  on  this  subject 
that  the  law  cannot  be  regarded  as  otherwise  than 
established  in  favor  of  the  innocent  third  party  as 
against  the  one  immediately  harmed  by  reason  of 
the  unauthorized  appearance.  The  rule  of  the 
English  cases  on  this  point  is  this  :  "  Where  a  suit 
has  been  regularly  commenced,  and  an  attorney  ap- 
pears for  defendant,  or  agrees  to  appear,  without 
warrant,  the  plaintiff  may  proceed  to  take  judgment, 
and  the  court  will  support  such  judgment,  whether 
it  be  for  a  bona  fide  debt  due  the  plaintiff  or  not ; 
and  whether  the  defendant  has  a  defence  or  not ; 
and  the  only  remedy  the  defendant  has  is  an  action 
against  the  attorney."  And  this  is  substantially  the 
rule  of  the  New  York  courts.  The  leading  case  on 
this  case  is  Denton  v.  Noyes,  6  Johns,  296,  decided 
by  Chancellor  Kent  in  1810.  In  that  case  an  attor- 
ney of  the  court  appeared  for  a  defendant  against 
whom  a  writ  had  been  issued,  but  not  served,  and, 
without  authority  from  defendant,  confessed  a  judg- 
ment, which  was  entered  up.  And  it  was  held  that 
this  judgment  was  regular  ;  that  an  appearance  by 
an  attorney  of  the  court,  without  warrant,  is  good  as 
to  the  court ;  and  the  party  has  an  action  against 
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the  attorney  who  so  wrongfully  appeared  for  him. 
Aliter  if  there  be  any  fraud  or  collusion  between 
the  plaintiflTs  attorney  and  the  defendant's.  The 
broad  principles  of  equity,  justice  and  public  policy, 
upon  which  this  decision  rests,  have  been  so  well 
recognized  that  this  case  of  Denton  v.  Noyes,  though 
often  criticised,  has  never  been  overruled,  and  must 
be  regarded  as  the  law  on  this  subject  to-day  in  this 
state.  The  adjudications  on  this  subject,  in  accor- 
dance with  the  rule  as  stated  in  Denton  v.  Noyes, 
are  numerous.  (The  counsel  cites  and  reviews  many 
cases).  This  doctrine  as  laid  down  in  Denton  v. 
Noyes,  is  again  reasserted  and  re-affirmed  in  Fergu- 
son V.  Crawford,  70  N.  Y.  253.  This  case  is  one 
turning  upon  the  question  of  a  forged  notice  of 
appearance,  and  the  court  carefully  distinguishes  it 
from  Denton  v.  Noyes.  The  case  turns  on  a  totally 
diflferent  point  than  that  on  which  Denton  v.  Noyes 
turned,  and  this  difference  between  a  bona  fide  and 
a  forged  notice  of  appearance  was  noted  in  the  old 
English  cases,  and  commented  upon  by  Van  Ness, 
J.,  in  his  dissenting  opinion  in  Denton  v.  Noyes.  In 
Ferguson  v.  Crawford,  Rapallo,  J.,  says  :  "On  the 
trial  of  the  present  action,  the  defendants,  in  sup- 
port of  this  defence,  put  in  evidence  the  judgment 
roll,  in  the  last-mentioned  action,  which  roll  con- 
tained a  notice  of  appearance  for  the  present  plaint- 
iff, and  a  consent  that  judgment  be  entered,  purport- 
ing to  be  signed  by  Mills  (the  attorney).  The  judg- 
ment was  entered  by  default,  for  want  of  an  answer, 
and  on  this  consent,  and  recited  that  the  summons 
had  been  served  on  the  defendants  therein,  and  that 
none  of  them  had  appeared  except  th-e  present  plaint- 
iff by  Mills,  his  attorney,  and  some  others,  etc.  There- 
upon plaintiff  offered  to  prove  :  (1)  That  the  signa- 
ture to  the  notice  of  appearance  was  a  forgery.  (2) 
That  Mills  was  never  authorized  to  appear  for  the 
plaintiff.     (3)     That  he  never  did  appear.     The  de- 
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fendants  rely  wholly  upon  the  effect  of  the  recital 
in  the  judgment,  and  the  notice  of  appearance 
contained  in  the  judgment  roll,  and  claim  that  in  a 
collateral  action  these  import  verity,  and  cannot  be 
contradicted  by  extrinsic  evidence.  None  of  the 
principles  upon  which  the  decision  in  Denton  v. 
Noyes  and  Brown  v.  Nichols  rest  can  be  applied  to 
such  a  case  as  this." 

By  the  Court. — Sedgwick,  Ch.  J. — The  case  of 
Denton  v.  Noyes,  6  Johns.  296,  has  been  approved 
by  the  highest  court  in  this  state,  in  particular  by 
Brown  v.  Nichols,  42  N.  Y.  26.  Against  such  an 
approval  the  dissenting  opinion  in  the  latter  case 
cited  Robson  v.  Eaton,  1  Term.  62.  This  last  case 
was  an  instance  of  a  forged  warrant  of  attorney ;  and 
Ferguson  v.  Crawford,  70  N.  Y.  253,  held  that  in 
such  a  case,  no  process  having  been  served,  the 
judgment  was  void. 

In  the  present  case,  following  Denton  v.  Noyes, 
the  judgment  was  not  void  and  was  regular  when 
entered  ;  and  the  appropriate  relief  for  the  unau- 
thorized appearance,  is  by  an  application  to  the  court 
by  which  judgment  was  given,  and  the  relief  given 
by  the  court  in  its  discretion,  when  the  attorney 
appearing  is  insolvent,  would  be  to  allow  the  de- 
fendant to  come  in  and  plead.  My  opinion  is  that, 
in  this  action,  the  plaintiff  could  not  be  relieved  of 
the  judgment,  as  it  was  in  the  power  alone  of  the 
court  giving  judgment  to  set  aside  the  judgment. 
But  if  this  proposition  is  not  correct,  the  relief  that 
should  be  given  in  the  action,  should  be  no  greater 
than  could  be  obtained  in  the  court  that  gave  the 
judgment, — that  is,  the  defendant  in  the  judgment,  to 
entitle  herself  to  relief,  should  show  that  she  has  a 
defence  on  the  merits. 

In  my  opinion  there  should  be  an  affirmance  of 
the  judgment  appealed  from,  with  costs. 
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Freedman,  J.  (concurring) : — ^I  am  of  the  opinion 
that  the  judgment  should  be  aflfirmed  with  costs,  for 
the  reasons  assigned  by  the  learned  chief  judge,  and 
the  further  reason  that  the  complaint  in  this  action 
on  its  face  shows  no  equitable  cause  of  action. 

Truax,  J.  (dissenting) : — The  plaintiff  was  the  owner 
of  certain  premises  in  the  city  of  New  York.  On  the 
7th  day  of  August,  1884,  a  judgment  was  entered  in 
the  oflSce  of  the  clerk  of  the  city  and  county  of  New 
York  in  an  action  in  the  supreme  court  of  the  state 
of  New  York,  wherein  one  of  the  defendants  herein, 
Augustus  Prentice,  was  plaintiff,  and  the  above 
named  Cornelia  Gilman,  and  one  Andrew  E.  Smyth 
were  defendants,  for  the  sum  of  $1,800.78.  The 
plaintiff  herein  alleges,  that  neither  the  summons 
nor  complaint  in  said  action  was  ever  served  upon 
her  ;  that  she  never  authorized  any  attorney  to  ap- 
pear for  her  in  said  action,  and  never  authorized 
any  person  nor  persons  to  employ  or  authorize  any 
attorney  to  appear  on  her  behalf.  That  she  never  had 
any  knowledge  of  any  proceedings  in  said  action,  or 
that  any  attorney  had  claimed  to  appear  for  her,  un- 
til on  or  about  the  28th  day  of  June,  1886  ;  that  an 
attorney,  without  her  knowledge  and  consent,  did 
appear  in  said  action  ;  that  judgment  was  entered 
therein  as  on  a  default  to  answer ;  that  execution 
was  issued  on  this  judgment  in  favor  of  the  said 
Prentice;  and  that,  on  the  10th  day  of  March,  1885, 
the  premises  hereinbefore  mentioned  were  sold 
under  said  execution,  and  at  such  sale  Prentice  be- 
came the  purchaser. 

The  plaintiff  further  alleges,  that  on  the  first  day 
of  March,  1886,  one  Mary  A.  P.  Tucker,  obtained 
a  judgment  against  her  for  the  sum  of  upwards  of 
$10,000.  That  the  above-named  defendant  Preble 
Tucker  took  an  assignment  of  the  said  judgment, 
and  redeemed  the  premises  hereinbefore  mentioned 
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from  said  Prentice,  and  paid  said  Prentice  the  amount 
of  the  first-mentioned  judgment,  and  received  a  deed 
of  said  premises  from  the  sheriff^  That  thereafter 
said  Preble  Tucker  instituted  summary  proceedings 
in  the  district  court  for  the  sixth  judicial  district  of 
New  York,  and  that  thereupon  the  plaintiff  brought 
this  action  to  restrain  the  enforcement  of  such  sum- 
mary proceedings,  and  to  set  aside  the  said  first- 
mentioned  judgment  and  the  execution  issued  there- 
on, and  all  the  proceedings  thereunder. 

This  action  was  referred,  and  on  the  trial  the 
complaint  was  dismissed  by  the  referee. 

I  think  that  the  referee  erred  in  dismissing  the 
complaint  on  the  grounds  stated  by  him,  namely  : 
that  the  plaintiff  had  a  "  perfect  remedy  by  motion 
in  the  original  action  to  set  aside  the  judgment  in 
that  action." 

It  may  be  that  the  plaintiff  could  have  moved  in 
the  action  in  which  the  judgment  was  obtained  to 
set  aside  the  judgment ;  but  she  also  has  the  right 
to  bring  an  action  to  set  aside  the  judgment. 

That  a  remedy  at  law  exists  is  not  a  valid  objec- 
tion to  an  action  in  equity  if  the  equitable  remedy  is 
concurrent  with  the  remedy  at  law.  Crary  v.  Smith, 
2  N.  Y.  60. 

Equitable  actions  of  the  nature  of  this  are  ijot  un- 
known to  the  courts  of  this  state. 

In  Mclntyre  v.  Sanford,  9  Daly,  21,  affirmed  in 
89  N.  Y.  634,  it  was  held,  that  an  action  would  lie 
to  set  aside  a  sheriff's  sale  of  real  estate  under  an 
execution,  and  it  was  so  held  although  the  plaintiff 
in  that  action  had  his  remedy  by  motion  in  the 
action  in  which  judgment  had  been  obtained  against 
him. 

The  principal  and,  in  my  opinion,  the  only  import- 
ant question  in  this  case,  is,  can  the  plaintiff  in  this 
action  show  that  the  appearance  by  the  attorney  in 

the  other  action  was  unauthorized  and  void  ? 

22 
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The  printed  book  shows  that  the  plaintiff  herein 
never  was  served  with  the  summons  in  the  action  in 
the  supreme  court  ;  never  authorized  any  attorney 
to  appear  for  her  in  that  action ;  had  no  knowledge 
that  the  action  had  been  begun,  and  knew  nothing 
of  the  judgment  that  was  obtained  therein,  nor  of 
the  sale  under  execution,  until  possession  of  her  real 
estate  was  demanded, — and  this  was  after  the  time 
to  redeem  had  expired ;  that  the  attorney  who  so 
appeared  for  her  is  not  now  a  resident  of  this  state, 
and  that  an  attachment  was  issued  against  her  pro- 
perty on  the  ground  that  she  was  not  a  resident  of 
the  state  of  New  York. 

It  was  held  by  this  court  in  Bolton  v.  Jacks,  29 
Super.  Ct.  (6  Roht.)  166,  that  want  of  jurisdiction  ren- 
ders void  the  judgment  of  any  court,  whether  of  super- 
ior or  inferior,  general  or  limited,  or  local  jurisdiction, 
and  the  recital  of  jurisdictional  jfacts  in  the  record  of 
such  judgment  is  not  conclusive  (imless  made  so  by 
statute),  but  only  prima  fade  evidence  of  the  exist- 
ence or  occurrence  of  such  facts,  and  the  party 
against  whom  the  record  of  such  judgment  is  offered 
in  evidence  is  not  estopped  by  such  recitals  from 
showing  affirmatively  by  proof  de  hors  the  record, 
that  they  are  untrue,  and  thus  avoiding  the  judg- 
ipent. 

This  case  was  cited  .with  approval  by  Judge 
Rapallo,  in  Ferguson  v.  Crawford,  70  N.  Y.  266-7. 
Judge  Rapallo,  after  referring  to  many  cases  on  this 
subject,  in  this  state  and  in  other  states,  says  that  it 
thus  appears  that  the  current  of  judicial  opinion  in 
this  state  is  very  strong  and  uniform  in  favor  of  the 
proposition  stated  by  Jones,  J.,  in  Bolton  v.  Jacks. 
It  has  not  as  yet,  however,  been  directly  adjudicated, 
and,  if  sustained,  it  must  rest  upon  the  local  law  of 
this  state  as  it  finds  no  support  in  the  adjudications 
elsewhere.  There  are  reasons,  however,  founded 
upon  our  system  of  practice,  which  would  warrant 
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US  in  so  holding,  the  powers  of  a  court  of  equity- 
being  vested  in  our  courts  of  law,  and  equitable 
defences  being  allowable  ;  there  is  no  reason  why  to 
an  action  upon  a  judgment  the  defendant  should  not 
be  permitted  to  set  up  by  way  of  defence  any  matter 
which  would  be  ground  of  relief  in  equity  against 
the  judgment ;  and,  it  is  conceded  in  those  states 
where  the  record  is  held  conclusive,  that  when 
judgment  has  been  obtained  by  fraud,  or  without 
bringing  the  defendant  into  court,  and  the  want  of 
jurisdiction  does  not  appear  upon  the  face  of  the 
record,  relief  may  be  obtained  in  equity.  The  tech- 
cnical  diflSculty  arising  from  the  conclusiveness  of 
the  record  is  thus  obviated. 

In  Howard  v.  Smith,  33  Super.  Ct  124,  this  court 
held,  that  *'  whenever  it  appears  by  the  record  of  a 
judgment  of  a  sister  state  that  the  defendant  ap- 
peared by  attorney,  it  is  prima  facie  evidence  of  the 
fact;  but  in  such  case  the  defendant  may  rebut  this 
presumption  by  proof  that  the  attorney  named  in 
the  record  was  not  his  attorney  in  fact,  and  never 
had  any  authority  to  appear  for  him  in  the  action." 
In  other  words,  notwithstanding  the  recital  of  the 
record,  he  may  disprove  the  authority  of  the  attorney 
to  appear. 

And  the  court  of  appeals,  in  Ferguson  v  Craw- 
ford, {supra)  said,  in  effect,  that  there  is  no  distinc- 
tion in  this  respect  between  domestic  and  foreign 
judgments,  and  for  this  reason  this  case  of  Howard 
V.  Smith  is  an  authority  for  reversing  this  judg- 
ment. 

There  is  no  distinction  between  a  forged  notice  of 
appearance  and  a  notice  really  given  by  an  attorney 
not  authorized  to  give  it,  and  jurisdiction  is  not  ac- 
quired in  either  case.  Burton  v.  Sherman,  20  N.  Y. 
Weekly  Digest,  419.  On  the  trial  of  the  action  the 
court  may  and  will  determine  on  what  terms  relief 
will  be  granted  to  the  plaintiff. 
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The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the 
event. 


WILLIAM  B.  TREMAINE,  Appellant,  v.  WILLIAM 
Y.  MORTIMER  et  al.,  Individually  and  as  Exe- 
cuTOBs;  &o.,  Respondents. 

Oeneral  asHgnment,  and  relations  qf  assignee  to  property  of  assignor  and 
to  Judgment  creditors^  as  also  to  mortgagee  qf  personal  property  qf  as* 
signor—  Chattel  mortgager^udgment — ExecuUon—Lefoy  and  sale. 

While  an  assignment  for  the  benefit  of  creditors  remains  in  force,  the  right 
to  assail  prior  encumbrances  rests  in  the  assignee,  and  cannot  be  exercised 
by  a  judgment  creditor. 

Where  a  chattel  has  been  replevlned  and  is  in  the  possession  61  the  sheriff, 
it  may  not  be  levied  upon  by  virtue  of  an  execution  against  the  defendant 
the  replevin  action. 

Before  Fbeedman  and  Tbuax,  JJ. 

Bedded  December  5, 1889. 

Appeal  from  a  judgment  in  favor  of  the  defendants 
dismissing  the  complaint  upon  the  merits,  with 
costs,  and  also  from  an  order  vacating  and  setting 
aside  the  verdict  of  a  jury  in  favor  of  the  plaintiff, 
and  directing  judgment  dismissing  the  complaint. 
The  facts  appear  in  the  opinion  of  the  court. 

Herbert  T.  Ketcham^  attorney  and  of  counsel,  for 
appellant. 

John  W.  Pirsson,  attorney,  and  Emil  S.  Arnold  of 
counsel,  for  respondents. 

By  the  Coubt. — Tbuax  J. — One  Sewell  made  two 
mortgages  on  November  2,  1885,  upon  certain  per- 
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sonal  property  then  belonging  to  him,  and  then  in 
his  possession.  One  of  these  mortgages  was  made 
to  one  Chase,  and  the  other  was  made  to  the  de- 
fendants herein.  Both  were  filed  in  the  register's 
oflSce  on  the  same  day.  The  Chase  mortgage  was 
refiled  April  8,  1887,  but  the  mortgage  to  the  de- 
fendants has  never  been  refiled.  Sewell  havinor 
made  default,  Chase  took  possession  of  the  property 
mentioned  in  the  mortgage,  under  his  mortgage,  on 
December  12,  1887,  and  on  the  following  day  said 
Sewell  made  a  valid  general  assignment  for  the 
benefit  of  his  creditors.  Thereafter  certain  judg- 
ments were  obtained  against  said  Sewell,  executions 
were  issued  on  the  said  judgments  to  the  sheriff*  of 
the  city  and  county  of  New  York,  and  on  January 
9,  1889,  the  sheriff^  sold  to  the  plaintiff*,  by  virtue  of 
said  executions,  all  the  right,  title  and  interest  of 
the  said  Sewell  in  and  to  the  said  property.  The 
plaintiff  claims  the  right  to  the  property  by  virtue 
of  said  sale  to  him,  as  aforesaid,  and  has  brought 
his  action  against  the  defendants  to  recover  dam- 
ages for  the  conversion  by  the  defendants  of  the  said 
property,  while  the  defendants  claim  under  the 
Chase  mortgage  as  well  as  under  the  mortgage  to 
them. 

We  think  that  the  case  of  Smith  v.  Payne,  56  Supre. 
Court  451,  is  decisive  of  this  case.  It  was  held  by 
this  court  in  that  case,  that  while  an  assignment  for 
the  benefit  of  creditors  remains  in  force,  the  right  to 
assail  prior  encumbrances  is  in  the  assignee,  and  is 
not  in  the  judgment  creditor.  It  is  true  that  the 
sheriff  sold  all  Sewell's  right,  title  and  interest  in 
and  to  the  property  of  the  plaintiff ;  but  at  the  time 
of  this  sale  Sewell  had  no  right,  title  or  interest  in 
or  to  the  property  because  he  had  parted  with  it  by 
virtue  of  his  general  assignment ;  and  as  that  as- 
signment remains  in  force,  the  assignee,  and  not  the 
creditors  of  Sewell,  would  be  entitled  to  the  prop- 
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erty.  The  defendants  also  claim  the  right  to  hold 
the  property  by  reason  of  certain  proceedings  taken 
by  them  under  the  mortgage  to  them.  It  was  shown 
on  the  trial  that,  before  any  levy  had  been  made^ 
under  the  executions  that  were  issued  on  the  judg- 
ments against  Sewell,  the  defendants  brought  an 
action  of  replevin  against  Chase,  Sewell  and  SewelFs 
assignee.  Such  proceedings  were  had  in  said  action 
that  the  property  mentioned  in  the  complaint  was 
delivered  by  the  sheriff  to  the  defendants.  While 
the  property  was  in  the  possession  of  the  sheriff, 
under  the  warrant  of  replevin,  a  levy  under  the  ex- 
ecutions, which  had  been  issued  upon  the  judg- 
ments above  referred  to,  was  made.  The  plaintiff 
claims  under  the  sale  that  was  made  by  virtue  of 
this  levy.  The  case  cannot  be  distinguished  in  any 
material  respect  from  the  case  of  the  First  National 
Bank  of  Oswego  v.  Dunn,  97  N.  Y.  149,  in  which  it 
was  held  that  where  a  chattel  has  been  replevined, 
it  may  not,  while  in  the  possession  of  the  sheriff,  be 
levied  upon  by  virtue  of  an  execution  against  the 
defendant  in  the  replevin  action.  Of  course,  if  the 
property  cannot  be  levied  upon,  no  valid  sale  can  be 
made  under  such  a  pretended  levy,  and  the  plaintiff 
did  not  acquire  a  valid  title  by  his  alleged  purchase 
under  such  sale. 

The  judgment  and  order  are  affirmed  with  costs. 

Fbeedman,  J.,  concurred. 
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GEORGE  T.  NEWHALL.  Appellant,  v.  WILLIAM 
H.  APPLETON,  ET  AL.,  Respondents, 

Terms wted  tn  contracts;  evidence  as  to  trade  meaning  admissfble— Rebuttal 
by  viitnesses  whose  knowledge  qf  the  trade  commenced  subsequent  to  the 
contract^  when  admissible— Conditions  precedent,  relevant  to  the  issue. 

Evidence  that  the  word  "orders  "  in  a  contract  whereby  one  is  employed  as 
a  canvasser  to  obtain  orders  for  serial  publications  at  a  compensation  of  a 
specified  sum  *  *  for  each  and  every  order  obtained  "  had  a  certain  meaning  in 
the  trade  of  book  canvassing,  is  admissible. 

The  defendant  in  an  action  brought  by  the  canvasser  under  such  a  contract 
to  recover  the  specified  sums  for  orders  obtained  by  him,  having  called 
witnesses  who  testified  that  the  words  according  to  the  usage  and  custom 
of  the  trade  meant  each  order  that  proved  good,  by  which  was  meant,  that 
the  orders  should  be  bona  fide  signatures  unconditionally  for  the  com- 
plete work,  and  should  prove  good  by  the  delivery  of  from  one-quarter  to 
one-third  of  the  whole  number  of  parts  to,  and  the  payment  therefor  by  the 
subscribers,  that  such  was  the  custom  now  ;  and  the  custom  in  1877  (when 
that  contract  was  made)  was  the  same  as  it  is  now.  The  plaintiff  thereafter 
called  witnesses  who  had  been  familiar  with  the  business  since  1878,  or  1879, 
but  not  before,  and  asked,  '*  Do  you  know  the  customs  and  trade  meanings 
in  that  business  now  ? ''  The  question  was  objected  to  and  the  objection  was 
sustained.    Held  error,  for  which  the  judgment  should  be  reversed. 

Under  the  custom  and  trade  meaning  as  testified  to  on  behalf  of  defendants 
the  Court  held  that  proper  deliveries  to  the  subscribers  was  a  condition  pre- 
cedent to  payment  by  them,  and  therefore  it  was  relevant  to  the  issue  to 
investigate  whether  or  not  the  defendants  had  made  the  proper  deliveries, 

Before  Sedgwick,  Ch.  J. ,  Fbeedman  and  Ingbaham,  JJ. 

Decided  January  6, 1800. 

Appeal  by  plaintiff  from  a  judgment  dismissing  the 
complaint,  entered  upon  the  report  of  a  referee. 

William  W  Badger,  attorney  and  of  counsel,  for 
appellant,  on  the  questions  considered  in  the  opinion, 
argued : — 

I.  The  last  general  term  opinion  in  this  case 
(54  Superior  Ct.  557,  Mem.  printed  below),  is  still 
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the  law  of  the  case.  Evidence  was  excluded  as  im- 
material which  tended  to  show  that  ten  ^  parts  had 
been  delivered  in  some  places,  and  had  failed  of 
delivery  in  many  other  places,  solely  by  the  fault 
or  neglect  of  defendants  in  not  tendering  the  deliv- 
eries in  the  time  required  by  the  contracts,  one  to 
four  each  month  after  the  canvass. 

II,  The  Court  of  Appeals  in  this  case,  in  March, 
1889,  in  its  second  division,  114  N.  F.,  140,  allowed 
evidence  of  custom  so  far  only  as  it  tended  to  show 
any  technical  or  trade  meaning  of  the  words  used  in 
the  contract.  Defendants  called  their  employees  and 
three  other  witnesses  on  that  issue,  all  of  whom  swore 
undisputed  that  the  customs  and  trade  meanings  were 
the  same  now  as  they  were  in  November,  1877,  when 
this  contract  was  made,  and  then  proved  the  present 
customs  as  they  claimed  them.  The  plaintiff  then 
produced  six  witnesses  who  knew  the  present 
customs  well  for  two  to  ten  years  past,  and  their 
evidence  was  excluded,  on  the  ground  that  their 
personal  knowledge  did  not  extend  back  twelve  years 
to  1877. 

III.  The  guarantee  of  $60  a  week  is  fully  proved 
by  three  witnesses,  entirely  undisputed  except  by 
Davis. 

• 

Campbell  &  Paige^  attorneys,  and  Edward  Winslow 
Paige,  of  counsel  for  respondents,  on  the  questions 
considered  in  the  opinion,  argued  : — 

None  of  the  exceptions  are  well  taken.  (1).  The 
evidence  of  the  meaning  of  the  words  '*  so  much  an 
order  '*  was  properly  admitted.  Newhall  v.  Apple- 
ton,  17  J.  andSp.,  23,  241  ;  S.  C,  114  N.  Y.  140, 
143.  (2).  Evidence  as  to  the  meaning  of  those  words 
by  witnesses  who  did  not  know  their  meaning  at 
that  time,  but  did  know  it  since  that  time,  e.g.,  now, 
was  not  admissible.  We  have  a  presumption  of  the 
continuance  of  fact,  but  none  of  the  pre-existence  of 
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fact.  Swords  v.  Edgar,  44  fibw?,  139,  147.  (3).  The 
evidence  as  to  the  deliveries  was  properly  rejected. 
It  was  wholly  immaterial  to  the  plaintiflTs  cause  of 
action,  which  was  upon  a  contract,  by  which  he  was 
entitled  to  payment  as  soon  as  the  paper  subscrip- 
tions were  delivered.  The  deliveries  had  nothing 
whatever  to  do  with  the  matter.  Having  failed  in  the 
proof  of  his  cause  of  action,  he  cannot  recover  upon 
a  cause  of  action  alleged  in  the  answer.  Romeyn  v. 
Sickles,  108  iV:  Y.  650,  652  ;  Neudecker  v.  Kohlberg, 
81  lb.  296,  301  ;  Haughran  v.  Hebbard,  70  i&.  54, 
59, 60. 

By  the  Coubt. — Sedgwick,  Ch.  J. — The  action  was 
brought  upon  a  contract,  as  alleged  in  the  complaint, 
by  which  defendants  employed  the  plaintiff  as  a  can- 
vasser to  obtain  subscriptions  or  orders  for  serial 
publications  and  agreed  to  pay  a  specified  sum  of 
money  "  for  each  and  every  order  he  obtained." 
The  action  is  the  same  that  is  reported  in  114  iV.  F. 
140  ;  102  lb.  133 ;  49  N.  Y.  Super.  238. 

On  the  present  trial,  the  defendants  properly  were 
allowed  to  prove  that  the  term  '*  Order"  had  a  cer- 
tain meaning  in  the  trade  of  book  canvassing.  The 
defendants'  agent  who  made  the  contract  with  plain- 
tiff had  testified  that  the  promise  was  to  pay  for 
••  good  orders."  The  testimony  to  prove  the  mean- 
ing, was  of  the  following  kind:  Rowe,  a  witness  for 
defendants,  was  asked  by  their  counsel  "  Do  you 
know  whether  the  words,  so  much  an  order,  in  that 
business  have  a  settled  meaning  ?  The  answer  was, 
Yes.  Q.  Please  state  what  that  meaning  is  ?  What 
does  the  expression  $4  an  order  mean  ?  A.  It  means 
$4  for  each  order  that  proves  good.  Q.  And  what 
do  you  mean  by  that  ?  A.  I  mean  that  the  order 
shall  be,  etc.  Q.  And  is  that  custom  uniform  in  the 
business.  A.  I  have  never  known  an  exception  to 
it.     Q.  For  how  many  years.     A.  Well,  for  at  least 
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fifteen  years.  Q.  And  the  custom  that  you  speak 
of  was  the  custom  in  1877,  as  it  is  now  ?  A.  Yes. 
Q.  And  it  always  has  been  uniform  since  your  con- 
nection with  the  business  ?  A.  Yes."  Other  testi- 
mony of  a  like  kind  was  elicited  by  the  defendants. 
The  present  meaning  was  shown,  and  that  the  mean- 
ing was  the  same  in  1877  and  1878. 

To  meet  this  kind  of  testimony  the  plaintiff  proved 
by  a  witness,  that  from  1878  or  1879  "  he  had  been 
familiar  all  the  time  with  the  customs  and  trade 
meanings  of  the  business."  He,  however,  did  not 
know  what  the  customs  and  trade  meanings  were 
in  November,  1877,  when  the  contract  was  made. 
Then  the  plaintiff  asked,  From  what  date  do  you 
know  them  ?  This  was  excluded  as  immaterial  and 
for  a  like  reason  was  excluded  the  further  question. 
Do  you  know  the  customs  and  trade  meanings  in 
that  business  now  ? 

If  the  question  had  been  answered,  the  referee 
might  have  been  persuaded  that  the  meaning  which 
defendants  claimed  existed  in  1877,  in  November, 
had  no  existence  from  a  time  shortly  after  that  date 
to  the  present  time.  Although  the  point  of  the 
issue  as  to  this  subject  was  the  meaning,  at  the  time 
of  the  contract,  yet  whatever  was  circumstantial 
evidence  as  to  that  meaning  was  admissible,  es- 
pecially in  a  case  of  contradictory  testimony.  If 
the  meaning  was  in  November,  1877,  as  described  by 
defendants*  witnesses,  with  the  prevalence,  generalty, 
fitness  to  the  kind  of  trade,  and  duration  they  attri- 
buted to  it,  then  a  referee  might  find  it  must  have 
continued  down  to  at  least  1879.  If,  then,  it  were 
shown  that  there  was  no  such  meaning  in  1879, 
there  might  be  validly  a  doubt  of  whether  there  was 
that  meaning  in  November,  1877.  It  would  be  the 
case  of  determining  .  the  existence  of  a  cause,  by 
proof  that  certain  things  were  its  effect.  It  would 
be  relevant  to  show  that  the  effect  had  not  occurred. 
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—  — 

In  my  opinion  the  questions  excluded  should  have 
been  admitted,  and  that  for  this. reason  there  should 
be  a  new  trial. 

It  was  relevant  to  the  issue  to  investigate  whether 
or  not  the  defendants  had  made  the  proper  deliveries 
of  the  serials  to  the  subscribers,  as  this  was  a  con- 
dition precedent  of  the  subscribers  paying  for  ten 
nuinbers^.  or  whatever  number,  when  paid  for,  was 
the  test  of  the  subscription  being  the  kind  of  order 
intended  by  the  contract. 

I  do  not  find  from  anything  upon  record,  that  it  is 
correct  to  attribute  to  the  referee  the  impropriety 
of  intention  and  action  charged  by  the  learned  coun- 
sel for  the  appellant.  I  may  add  that  the  only  sub- 
ject before  the  court,  is  the  character  of  his  ruling. 
A  slur  is  easily  made  upon  an  absent  person  and  a 
court,  especially,  should  not  indulge  in  one.  As  I 
understand  the  testimony  of  the  plaintiflF,  it  sustains 
the  finding  of  the  referee,  that  the  parties  did  not 
make  the  guarantee  that  is  averred  in  the  complaint. 

The  judgment  should  be  reversed,  the  order  of 
reference  vacated,  and  a  new  trial  had,  with  costs  to 
abide  the  event. 

Fbeedman  and  Ingbaham,  JJ.,  concurred. 
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ELIZABETH  C.  BARTLETT  Respondent,  v.  THE 
NEW  YORK  AND  SOUTH  BROOKLYN  FERRY 
AND  STEAM  TRANSPORTATION  COMPANY. 
Appellant. 

Feny  boat,  injury  caused  by  bumping  against  landing-pUice,  thereby  throtO' 
ing  plaintiff  down — Contributory  negligence^  matters  not  constUuUng^ 
Negligence^  presumption  of,  wAcn  not  rc&titted— PoMeHflrcr  and  carrier^  re- 
lationjMp  qf,  establishment^  eontinuatUm  and  termination  qf^  ^ect  of, 
effect  qf  non-payment  qffare* 

Plaintiff  took  passage  at  New  York  dty  on  one  of  defendant's  ferry  boats 
plying  between  that  city  and  the  city  of  Brooklyn.  There  is  conflicting 
evidence  as  to  whether  when  the  boat  reached  Brooklyn,  and  while  lying 
there,  she  left  the  boat  and  returned  to  it,  or  remained  on  board.  She  was, 
however,  on  board  on  the  return  trip.  There  was  also  evidence  bearing 
on  the  payment  or  tender  of  the  fare  for  the  return  trip.  On  the  return 
trip  she  was  in  the  upper  saloon  of  the  boat,  and  as  it  was  running  into  the 
ferry  slip,  she  prepared  to  descend  to  the  cabin  below  for  the  purpose  of  dis- 
embarking. She  had  arrived  to  within  about  three  feet  of  the  head  of  the 
stairway  leading  to  the  lower  deck  or  was  descending  the  stairway  without 
having  hold  of  the  stair  rail,  when  the  boat  struck  against  the  bridge  so 
forcibly  that  it  rebounded  eight  or  ten  feet,  throwing  her  from  her  foot- 
ing down  to  the  bottom  of  the  stairs,  causing  the  injuries  complained  of. 
The  striking  of  the  boat  in  this  manner  was  unusuaL  The  plaintiff*  s  eye- 
sight was  impaired,  and  she  was  suffering  from  other  physical  weaknesses. 

On  the  question  of  contributory  negligence.  Held.  (!)  That  the  plaintiff  stand- 
ing at  the  head  of  the  stairs  or  descending  them  at  the  time  when  the  boat 
touched  the  wliarf  was  not,  as  a  matter  of  law,  contributory  negligence, 
there  being  nothing  in  the  case  either  by  way  of  evidence,  legal  presump- 
tion or  judicial  cognizance  to  indicate  to  her  that  an  ordinary  bump  would 
so  far  disturb  her  footing  as  to  call  on  her,  in  ordinary  prudence,  to  foresee 
that  either  of  the  positions  was  dangerous.  (2)  That  plaintiff's  hnpaired 
sight  or  other  physical  weakness  did  not,  as  matter  of  law,  make  such 
standing  or  descending  contributory  negligence  ;  and  did  not,  as  matter  of 
law,  make  the  non-exercise  by  h^r  of  a  higher  degree  of  care  for  her  own 
safety  contributory  negligence.  (3)  That  descending  the  stairs  without 
taking  hold  of  the  stair  rail  at  the  time  when  the  boat  touched  the  dock 
did  not,  as  matter  of  law,  constitute  contributory  negligence.  It  not  appear- 
ing, as  matter  of  law,  that  to  so  descend  would  be  dangerous  under  ordi- 
nary circumstances,  and  that  it  follows  that  a  refusal  to  charge  as  matters 
of  law,  that  the  defendant  was  not  liable  if  the  fact  that  the  plaintiff  did 
not  take  hold  of  the  rail  contributed  to  her  injuries,  was  correct.  (4)  That 
all  of  such  matters  taken  together  did  not.  as  matter  of  law.  constitute  con- 
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tribatory  negligence.  (5)  The  charge  of  the  court,  that  if  plaintiff  was 
three  feet  from  the  gangway  she  was  not,  as  matter  of  law,  negligent,  and 
that  the  jury  must  determine  whether  it  was  or  was  not  negligence  for  the 
plaintiff  to  go  downstairs  under  the  circumstances  of  the  case,  was  correct. 
On  the  question  of  defendant's  negligence,  Ileld.  (l)There  being  evidence  that 
-  the  rebound  from  the  bridge  was  unusual,  an  explanation  was  needed  from 
defendant  to  meet  the  presumption  of  negligence  thus  created.  (2)  To 
overcome  the  presumption  of  negligence  arising  from  an  unusual  occur- 
rence taking  place  in  the  navigation  of  a  boat,  it  is  not  sufficient  to  simply 
show  that  the  pilot  believed  that  the  course  pursued  by  him  was  necessary 
and  acted  on  that,  and  that  he  and  the  engineer  (the  fault,  if  any,  being  at- 
tributed to  them,  or  one  of  them,)  were  officers  of  skill,  knowledge  and 
experience,  and  that  they  used  their  best  skill  and  judgment  and  that  the 
xercise  of  such  skill  and  judgment  would  not  certainly  insure  the  land- 
ing of  the  boat  without  incurring  the  result  of  an  unusual  shock  or  jar, 
and  a  refusal  to  charge  requests  based  on  the  sufficiency  of  such  matters^ 
is  not  error. 
On  the  question  of  relation  of  carrier  and  passenger,  Held^  (1)  It  is  imma- 
terial whether  one  boarding  a  passenger  boat,  (there  being  no  binding  rule 
requiring  fare  to  be  paid  before  the  boat  started)  for  the  purpose  of  being 
carried  on  its  trip  actuaUy  pays  the  fare  or  not;  if  he  goes  on  the  boat 
meaning  to  pay  his  fare  and  to  be  a  passenger,  the  relation  of  carrier  and 
passenger  Is  formed  and  is  not  ended  at  least  so  long  as  he  intends  to  pay 
at  any  point  of  the  trip.  (2)  Conceding  that  the  carrier  may  end  the  rela- 
tion by  reason  of  the  non-payment  of  fare,  yet  he  can  only  do  so  by  de- 
manding that  the  x>ftri;y  either  pay  the  fare  or  leave  the  boat.  (3)  As  in 
the  case  at  bar  the  jury  might  have  found  that  plaintiff  either  remained  on 
the  boat  or  left  it  and  returned,  meaning  to  pay  her  fare  and  be  a  passenger, 
and  as  it  was  not  shown  that  there  was  any  final  demand  for  payment  and 
omission  to  pay  accompanied  by  a  declaration,  or  its  equivalent,  that  she 
must  go  from  the  boat,  and  there  being  no  proof  of  any  rule  of  the  com- 
pany binding  on  her  which  required  the  payment  of  fare  before  the  boat 
left  the  slip;  the  refusals  to  charge  that  if  the  jury  found  that  plaintiff  did 
not  pay  her  fare  for  the  return  trip,  then  the  defendant  was  not  liable,  and 
to  charge  that  if  the  jury  found  that  plaintiff  left  the  boat  when  her  fare 
for  the  return  trip  was  demanded  and  subsequently  returned  without  pay- 
ing her  fare  then  defendant  was  not  liable,  were  correct.  As  to  whether 
there  was  an  attempt  to  evade  the  obligation  to  pay  fare  was  not  made  a 
question  for  the  jury. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Bedded  January  6, 1890. 

Appeal  by  defendant  from  judgment  entered  upon 
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verdict  of  jury,  and  from  order  denying  motion  for 
new  trial,  mad€(  upon  the  minutes. 

Burrill,  Zabriskie  &  Burrill,  attorneys,  and  John  E. 
BurriU  and  J.  Archibald  Murray  of  counsel,  for  appel- 
lant, on  the  questions  considered  in  the  opinion, 
argued:— 

I.  Plaintiff  stated  that  when  the  boat  struck,  she 
had  risen  from  her  seat  on  the  upper  deck,  and 
walked  forward  to  the  stairway  leading  to  the  deck 
below,  and  was  standing  up  three  feet  from  the  top 
stair,  and  that  her  sirms  were  occupied  with  her  par- 
asol, and  she  was  buttoning  one  glove  with  her  other 
hand,  and  that  she  had  not  hold  of  anything  to 
sustain  her,  and  had  thus  deprived  herself  of  the 
means  of  protecting  herself.  The  only  difference 
between  her  and  the  defendant's  witnesses  was  as 
to  where  she  was.  Wherever  she  was  at  the  time, 
she  was  in  the  condition  stated.  Defendant's  wit- 
nesses state  that  she  was  coming  down  the  stairs, 
and  had  not  hold  of  the  stair  rail.  She  says  that 
she  was  not  on  the  stairs  at  all,  but  admits  that  she 
was  in  the  condition  stated.  The  court  first  charged 
that  if  she  was  where  she  said  she  was,  then,  as 
matter  of  law  she  was  not  liable,  and  then  charged 
that  if  she  was  where  the  defendant  claims  that  she 
was,  it  was  for  the  jury  to  determine  whether  she 
was  negligent.  The  plaintiff's  recovery  was  had  on 
the  ground  that  the  boat  was  moving  at  such  a  rate 
of  speed  as  to  render  her  striking  the  dock  with 
force  apparent  to  all,  and  to  lead  every  one  to  con- 
clude that  the  dock  would  be  struck  with  such  vio- 
lence as  to  knock  down  those  who  did  not  protect 
themselves.  Plaintiff  from  her  seat  on  the  upper 
deck  had  a  clear  view  of  the  slip  and  bridge  and  of 
the  "situation,"  and  must  have  known  (if  her  wit- 
nesses testify  truly),  that  the  boat  was  moving  rap- 
idly, and  under  such  circumstances  as  to  render  a 
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collision  inevitable.  The  evidence  proved  that  the 
plaintiff  was  so  feeble  and  that  her  vision  was  so 
defective  as  to  have  attracted  the  attention  of  the 
boat  hands,  one  of  whom  assisted  her  on  the  boat. 
Under  snch  circumstances  we  claim  that  the  court 
erred  in  its  charge  in  both  respects.  (1).  It  was  nec- 
essary for  the  plaintiff  to  prove  an  absence  of  contrib- 
utory negligence  on  her  part.  Arnold  v.  Canal  Co., 
16  N.  Y.  State  Rep.  310;  Rogeru  v.  Enoch  Morgan 
Sons,  16  iJ.,  693.  Where  negligence  is  the  issue  it 
must  be  an  unmixed  case,  otherwise  plaintiff  will  be 
non- suited,  even  though  defendant  is  also  negligent. 
Deyo  V.  R.  R.,  34  N.  Y.  9;  Reynolds  v.  R.  R.,  58  lb. 
250;  Hale  v.  Smith,  78  lb.  480,  483;  Donelly  v.  R. 
R.,  109  lb.  16.  (2).  There  was  no  presumption  of 
law  that  the  plaintiff  by  standing  where  she  said  she 
was,  in  the  condition  in  which  she  was,  was  not 
guilty  of  negligence.  On  the  contrary,  the  circum- 
stances raise  a  presumption  of  negligence  on  her 
part.  If  there  were  any  doubt  on  that  point  the 
question  was  for  the  jury.  R.  R.  Co.  v.  Pollard,  22 
Wall.  341;  Nolan  v.  R.  R.  Co.,  87  N.  Y.  63,  67;  Thur- 
bert?.  R.  R.  Co.,  60  lb.  326,  331;  Hayes  v.  Miller,  70 
lb.  117.  (3)  On  the  other  hand,  if  the  plaintiff  was 
on  the  stairs  and  in  the  condition  claimed  by  the  de- 
fendants, her  negligence  was  apparent,  as  no  person 
exercising  ordinary  care  would,  under  the  circum- 
stances, attempt  to  go  down  the  stairs  without 
leaving  her  hands  free  or  protecting  herself  by 
taking  hold  of  the  railing,  and  it  was  not  under 
the  circumstances  a  question  for  the  jury.  (4). 
If  the  court  was  correct  in  submitting  to  the 
jury  the  question  of  negligence  based  on  her  being 
on  the  stairs,  it  was  equally  a  question  for  the  jury 
if  she  were  where  she  claimed  that  she  was.  (5). 
Both  propositions  cannot  be  right,  but  one  of  them 
must  be  wrong.  (6).  The  condition  of  plaintiff,  the 
fact  that  her  hands,  arms  and  attention  were  all 
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occupied  at  such  a  time  materially  impaired  her 
ability  either  to  perceive  or  to  protect  herself  from 
impending  danger,  and  constituted  contributory  neg- 
ligence. Salter  v.  R.  R.  Co.,  59  N.  Y.  631 ;  Palmer 
V.  Bearing,  93  i&.  7, 12.  The  plaintiff  unnecessarily 
and  improperly  placed  herself  in  a  place  of  danger 
at  the  head  of  or  on  the  stairs  while  the  boat  was 
entering  the  slip  at  a  great  rate  of  speed,  and  was 
thereby  guilty  of  contributory  negligence.  Cole- 
man V.  2d  Ave.  Co.,  114  N.  Y.  610  ;  Dougan  v. 
Champlain  Co.,  6  Lans.,  430  (affd.  56  N.  Y.  1).  It 
is  contributory  negligence  for  a  passenger  to  do  any 
voluntary  act  which  unnecessarily  exposes  him  to 
the  risk  of  such  injuries  as  a  traveller  is  liable  to. 
He  should  neither  sit  nor  stand  at  any  place  ob- 
viously not  intended  for  the  use  of  passengers  on 
the  journey.  2  Sher  &Red.  Neg.,  §  519;  Ward  t?. 
R.  R.  Co.,  11  Ahh.  N.  S.,  411  ;  Solomon  v.  R.  R.  Co., 
1  Sweeney,  298  ;  Clark  v.  R.  R.  Co.,  36  N.  Y.  135. 
So  fax  as  the  passengers  were  concerned,  the  stair- 
way was  merely  a  means  of  entrance  to  the  upper 
deck  of  the  ferryboat  at  the  commencement  and  ter- 
mination of  the  trip  and  the  plaintiff  went  there 
during  the  trip  at  her  peril.  Dougan  v.  Trans.  Co., 
supra. 

II.  The  court  erred  in  its  charge,  and  refusals  to 
charge,  on  the  question  of  defendant's  negligence. 
There  is  no  claim  that  the  pilot  and  other  employees 
were  not  competent.  On  the  contrary,  it  was  shown 
that  Olsen  was  a  skillful,  experienced  man,  using 
his  best  judgment,  and  that  the  boats  of  the  com- 
pany were,  as  a  rule,  extremely  well  handled.  The 
accident  was  in  this  particular  case  unavoidable.  Ia- 
evitable  accident  is  where  a  vessel  uses  proper  pre- 
cautions against  danger  and  an  accident  occurs. 
*'The  highest  degree  of  caution  that  can  be  used  is 
not  required.  It  is  enough  if  it  is  such  as  is  usual 
under  similar  circumstances,  and  has  been  found  by 
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long  experience  to  be  sufficient  to  answer  the  end  in 
view — the  safety  of  life  and  property/*  The  •'  Aus- 
tria/' 14  Fed.  Rep.  298,  300;  The  •*  Grace  Girdler/' 
7  Wall.  203.  Carriers  are  not  bound  to  provide 
against  every  possibility  of  danger  to  passengers. 
When  a  passenger  travels  by  ship  or  by  railway  or 
any  other  public  conveyance,  he  expects  to  take  and 
does  take,  the  hazard  of  such  accidents  as  may  occur 
to  him  without  any  want  of  care  or  diligence  on  the 
part  of  the  carrier.  McPadden  v.  Railroad  Co. ,  44  N. 
r.,  478,  489.  The  carrier  is  bound  to  furnish  suit- 
able and  safe  accommodations  for  passengers,  but 
the  duty  is  not  imposed  upon  him  of  providing  that 
they  encounter  no  possible  danger.  Loftus  v.  Ferry 
Co.,  84  N.  Y.  455,  460.  He  is  called  upon  to  pro- 
vide only  against  such  danger  as  may  reasonably  be 
apprehended.  Cleveland  v.  Ferry  Co.,  QSN.  Y.  306, 
310.  The  burden  is  on  plaintiff  to  establish  defend- 
ant's negligence.  It  is  not  enough  to  prove  facts 
from  which  the  conclusion  of  negligence  or  its  ab- 
sence may  be  drawn.  Hart  v.  Bridge  Co.,  84  N.  Y. 
56.  In  any  event  the  plaintiff  cannot  take  advantage 
of  the  rule  referred  to,  and  charged  by  the  court, 
because  if  any  presumption  of  negligence  on  the  part 
of  defendant  was  raised  by  plaintiff's  testimony, 
that  presumption  was  sufficiently  negatived  by  the 
evidence  as  to  the  violent  and  changeable  cross-cur- 
rents as  above  stated.  And  the  question  whether 
the  preponderance  of  proof  was  in  favor  of  defendant 
should  have  been  submitted  to  the  jury.  In  this 
respect  the  court  erred.  Seybolt  v.  R.  R.  Co.,  95 
N.  Y.  562. 

III. — The  court  erred  in  refusing  to  charge  in  ac- 
cordance with  the  requests  to  the  effect  that  in  view 
of  her  physical  condition  she  should  have  exercised  a 
higher  degree  of  care.  The  evidence  shows  that  the 
plaintiff's  sight  was  very  defective,  and  that  she  was 
weak  and  feeble  in  walking.     Her  eyes,  even  with 
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proper  glasses,  had  less  than  one-half  of  normal 
vision.  The  rule  is  that  if  one  faculty  of  sense  is  de- 
fective common  prudence  requires  that  an  increased 
vigilance  should  be  exercised  to  avert  danger.  Gon- 
zales V.  N.  Y.  &H.  Co.,  1  Sweeny,  506;  Same  v.  Same. 
38'J\r.  Y.  Supr.  67;  Pierce  on  R.  R.,  p.  335;  Beach 
Contrib.  Neg.,  §  147.  And  the  question  whether, 
under  the  circumstances,  it  was  negligence  on  the 
part  of  the  plaintiff,  considering  her  physical  condi- 
tion, to  stand  where  she  said  she  did  with  her  hands 
occupied,  is  the  precise  question  to  be  submitted  to 
the  jury.  In  a  case  where  plaintiffs  sight  was  de- 
fective, and  she  was  injured  by  falling  into  an  open- 
ing in  the  street,  held  to  be  a  question  for  the  jury 
whether  her  presence  in  the  street  without  an  attend- 
ant was  contributory  negligence.  Davenport  v. 
Ruckman,  37  N.  Y.  568, 573.  These  requests  should 
have  been  charged.  Coleman  v.  2d.  Ave.  R.  R.,  114 
N.  F.,  610. 

IV.  The  court  erred  in  refusing  to  charge  in  ac- 
cordance with  the  requests  as  to  non-payment  of  fare 
when  demanded.  We  submit  that  the  court  did  not 
place  this  before  the  jury  in  the  manner  in  which 
under  the  evidence  the  defendant  was  entitled  to 
have  it  submitted,  and  that  defendant  was  entitled 
to  a  specific  charge  in  accordance  with  these  re- 
quests. Coleman  v.  Co.,  supra.  The.  demand  for 
fare  was  made  by  the  pilot  on  the  upper  deck. 
He  was  the  only  person  authorized  to  demand 
payment  of  her  fare.  The  pilot  testified  that  he 
demanded  payment  of  her  fare,  and  the  plain- 
tiff^, after  searching  in  her  pockets,  said  she  had 
no  change  and  would  go  downstairs,  whereupon  she 
went  downstairs  without  paying  her  fare.  The  wit- 
ness saw  her  leave  the  ferryboat  and  go  on  to  the 
ferry  bridge.  She  then  spoke  to  the  deckhand  who 
was  on  the  bridge  by  the  windlass,  asking  for  change 
for  five  dollars,  which  he  could  not  give  her.     The 
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deckhand  did  not  notice  where  plaintiflF  went  after 
this  conversation.  The  plaintiff  on  the  other  hand 
testified  she  never  left  the  upper  deck  and  paid  her 
fare  when  demanded.  Under  these  circumstances 
it  is  for  the  jury  to  say  whether  or  not  plaintiff  re- 
fused payment  of  her  fare  and  thereupon  left  the  boat. 
If  such  was  the  fact,  then  plaintiff's  subsequent 
return  to  the  boat  without  the  knowledge  or  assent  of 
the  defendant  as  a  trespasser  or  as  a  free  passenger 
imposed  no  duty  upon  the  latter  to  carry  the  plaint- 
iff safely.  Those  who  have  not  paid  their  fare  and 
are  on  the  carrier's  vehicle  neither  by  his  invitation, 
authorization  nor  consent,  are  trespassers.  "  There 
must  be  a  true  undertaking  to  carry  or  the  relation 
of  carrier  and  passenger  will  not  be  held  to  subsist." 
Beach  Contrib.  Neg.,  §  58;  Robertson  v.  R.  P.  Co., 
22  Barh.  91 ;  Eaton  v.  R.  P.  Co.,  57  N.  F.,  382, 
Waterbury  v.  N.  Y.,  Cent.,  17  Fed.  R.  671,  Flower 
V.  Penn.  R.:  R.  69  Pa.  210. 

Thomas  E.  Rochfort,  attorney,  and  with  Edward 
B.  Whitney,  of  counsel,  for  respondent,  on  the 
questions  considered  in  the  opinion,  argued  : — 

I.  As  to  the  question  whether  the  plaintiff  paid 
her  fare.*  The  exception  to  the  refusal  to  charge  that 
if  she  did  not  pay  her  return  fare  defendant  is  not 
liable  is  disposed  of  by  the  case  of  Cleveland  v. 
New  Jersey  Steamboat  Co.,  68  N.  Y.  306 ;  Thomson  on 
Carriers  of  Passengers,  pp.  43 — 4  and  cases  cited. 
The  evidence  would  not  support  a  claim  of  fraud, 
But  intent  to  defraud  was  not  claimed  on  the  trial, 
Even  if  the  question  had  been  raised  it  would  have 
been  a  question  for  the  jury,  not  the  court.  Mac- 
CuUar  V.  McKinley.  99  N.  Y.  357.  It  is  too  late 
to  raise  the  question  now.  The  only  question 
raised  was,  did  plaintiff  pay  the  return  fare  ?  In 
Doran  v.  East  River  Ferry  Co.  3  Lans.  105,  plaintiff 
had  crossed  on  the  ferryboat  and  was  on  her  return 
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trip,  not  having  paid  the  return  fare.  She  was  held 
a  passenger,  and  her  recovery  for  negligence  sus- 
tained. The  court's  refusal  to  make  this  charge  was 
correct  on  the  authority  also  of  Carroll  v.  S.  I.  R. 
R.  Co.,  58  N.  Y.  133.  Bretherton  v.  Wood,  3  Broad 
&  Bing.  54  ;  Phil.  R.  R.  R.  Co.,  v.  Derby,  14  How. 
{U.  S.)  483  ;  Reedt?.  Holbrook, 4 ^m^r.  628;  Loomis 
V.  Ferry,  17  Wend.  197.  The  request  assumes  as 
uncontradicted  a  fact  not  in  evidence,  or,  if  in  evi- 
dence, contradicted  :  namely,  that  if  she  did  not  pay 
her  fare,  she  intended  to  defraud  the  company,  and 
hence  was  a  trespasser.  This  fact  was  for  the  jury; 
and  hence  the  request  was  properly  refused.  Le  Roy 
V.  Park  F.  Ins.  Co.,  39  N.  Y.  56.  When  requests  to 
charge  matters  of  law  are  founded  on  facts  not  con- 
clusively proven,  it  is  not  error  to  refuse  the  requests. 
Soria  v.  Davidson,  53  Super.  Ct.  470.  The  exception 
to  the  refusal  to  charge  that  if  she  left  the  ferryboat 
when  her  return  fare  was  demanded  and  afterwards 
returned  without  paying  fare,  then  defendant  is  not 
liable,  fails  for  the  same  reason.  Defendant's  requests 
are  an  attempt  to  obtain  a  charge  that  actions  capa- 
ble of  an  innocent  construction  are  fraudulent  as 
matter  of  law.  But  the  fraud  in  this  case,  if  any,  is 
a  question  of  fact  MacuUar  v.  McKinley,  99  N.  Y. 
357;  Swarthout  v.  Merchant,  47  Hun,  107;  Syracuse 
ChilJed  Plow  Co.  v.  Wing,  85  N.  Y.  426;  Starin  v. 
Kelly,  36  Super.  Ct.  366.  Moreover,  the  latter 
request  is  vicious  as  assuming  a  thing  of  which  there 
is  no  proof,  namely,  that  plaintiff  did  not  pay  after 
returning  to  the  boat  if  she  left.  The  pilot  admits 
that  he  was  not  the  only  person  authorized  to  collect, 
and  in  the  absence  of  evidence  to  the  contrary,  plaint- 
iff is  entitled  to  all  presumptions  of  innocence  and 
regularity.  Morris  v.  Talcott.  96  N.  Y.  107.  The 
court  is  not  required  to  change  an  assumed  state  of 
facts  not  proven  on  the  trial.  Pratt  v.  Ogdon,  34  N.  Y. 
20.     Defendant  should  have  introduced  the  element 
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of  intent  to  defraud  into  its  request  if  it  wished  for 
an  exception.  But  in  that  case  the  court  might 
have  granted  the  request.  As  a  matter  of  fact,  the 
court  by  clear  implication  charged  the  jury  that  the 
plaintiff  was  not  a  passenger  unless  she  paid  her  fare 
thus  favoring  defendant  more  than  the  law  would 
warrant.  The  whole  charge  must  be  read  together, 
and  isolated  portions  cannot  be  excepted  to  for  in- 
completeness if  the  whole  conveys  the  correct 
impression.  Caldwell  v.  N.  J.  S.  B.  Co.,  47  N.  Y. 
282  ;  Losee  v.  Buchanan,  51  lb.  492. 

II.  Defendant's  negligence.  In  an  action  of  this 
character,  it  is  necessary  only  for  the  plaintiff  to 
show  a  situation  which  must  have  been  produced  by 
abnormal  causes.  The  onus  then  rests  on  the 
defendant  to  prove  that  the  injury  was  caused  with- 
out his  fault.  Seybolt  v.  N.  Y.,  L.  E.  &  W.  R.  R. 
Co.  95  N.  Y.  568.  Such  a  situation  was  shown  by 
plaintiff.  Defendant  knowing  that  the  onus  rested 
on  it  attempted  in  vain  to  explain  the  accident  as 
due  to  extraordinary  conditions.  The  charge  is  fully 
sustained  by  the  case  of  Seybolt  v.  N.  Y.  L.  E.  &  W. 
R.  R.  95  N.  Y.  566;  Breen  v.  N.  Y.  C.  &  H.  R.  R. 
Co.  109  lb.  297.  Smith  v.  British,  &c.  Packet  Co. 
46  Super.  Ct.  87.  There  was  no  error  in  the  charge 
that  defendant  was  bound  to  use  utmost  care. 
Carriers  of  passengers  are  bound  to  use  everjc  pre- 
caution which  skill,  care  and  foresight  can  provide 
Caldwell  v.  N.  J.  S.  B.  Co.  47  N.  Y.  288,  '*  utmost 
vigilance  "  Carroll  v.  S.  I.  R.  R.  Co.,  58  N.  Y.  137; 
•'  utmost  care  "  Maverick  v.  Eighth  Ave.  R.  R.  Co. 
36  N.  Y.  381;  Kelly  v.  Manhattan  Ry.  Co.  112  lb. 
443,  451,  *'  highest  degree  of  care  "  Smith  v.  British, 
&c..  Packet  Co.,  46  Super.  Ct.  86. 

III.  As  to  contributory  negligence.  It  cannot  be 
necessary  to  argue  that  a  lady  has  the  right  to  stand 
three  feet  from  the  stairway  and  put  on  her  gloves 
while  the  boat  is  coming  into  port,  and  that  this  can- 
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not  in  any  case  be  contributory  negligence.  But 
defendant  cannot  argue  that  this  point  should  have 
been  left  to  the  jury,  for  he  made  no  such  request, 
but,  on  the  contrary,  asked  a  direction  of  verdict  in 
his  own  favor  on  the  point.  He  is,  therefore,  estopped 
to  deny  that  the  court  had  the  right  to  treat  the 
question  as  one  of  law.  Stratford  v.  Jones,  97  N.  Y. 
586  ;  Dillon  v.  Cockroft,  90  lb.  649 ;  Ormes  v. 
Dauchy,  82  lb.  443-448  ;  Herendeen  v.  De  Witt, 
49  Hun,  53 ;  Goodwin  v.  Bunzl,  6  Civ.  Pro.  226  ; 
Gregory  v.  The  Mayor,  11    State  Rep.  506. 

By  THE  CouET. — Sedgwick,  Ch.  J. — The  action  was 
for  damages,  from  the  negligence  of  defendant's 
servants  in  managing  a  steamboat.  The  boat  ran 
on  a  ferry  belonging  to  defendant.  The  boat  entered 
the  slip  on  the  New  York  side  of  the  East  river  and 
struck  against  the  bridge  so  that  the  boat  rebounded 
from  the  bridge  eight  or  ten  feet  as  the  jury  might 
have  found.  At  this  time  the  plaintiff  was  upon  the 
upper  deck,  two  or  three  feet  from  the  head  of  a 
stairway  leading  to  the  lower  deck.  The  re-bound 
of  the  boat  threw  her  from  her  footing  down  to  the 
bottom  of  the  stairs.  The  testimony  of  the  defend- 
ant's witnesses  contradicted  the  testimony  of  the 
plaintiff.     The  jury  gave  a  verdict  in  her  favor. 

The  learned  counsel  presents  as  an  error  which 
requires  the  reversal  of  the  judgment,  that  the 
judge  refused  to  charge,  that  if  the  jury  find  that 
the  plaintiff  was  standing  at  the  top  of  the  stairs  on 
the  ferry  boat,  or  was  descending  the  same  at  the 
time  when  the  boat  touched  the  wharf,  then  the  de- 
fendant is  not  liable. 

If  the  request  were  valid,  it  would  be  so  on  the 
ground  that  the  position  of  the  plaintiff,  referred  to 
in  the  request,  would  indicate  the  contributory 
negligence  of  plaintiff.  There  would  be  no  such 
indication,  however,  if  the  plaintiff,  in  taking  the 
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positions,  had  no  reason  to  think  that  if  the  boat 
was  about  to  touch  the  bridge  in  the  ordinary  way 
and  not  in  the  way  exhibited  in  the  case,  she  would 
lose  her  footing.  There  was  no  proof  in  the  case, 
nor  is  there  any  legal  presumption,  nor  is  it  matter 
of  judicial  cognizance,  that  an  ordinary  bump  of  the 
boat  against  the  bridge  would  so  far  disturb  the 
plaintiff's  footing,  that  the  plaintiff  was  bound  in 
ordinary  prudence  to  foresee  that  either  of  the  posi- 
tions was  dangerous. 

The  court  also  properly  refused  to  charge  the 
matter  of  the  request,  that  if  the  jury  are  satisfied 
that  it  was  not  safe  for  the  plaintiff,  in  view  of  her 
impaired  sight  or  other  physical  weakness,  to  stand 
at  the  top  of  the  stairs  on  the  ferry  boat,  or  to  de- 
scend the  same  while  the  boat  was  entering  the  slip, 
then  they  must  find  that  she  took  the  ^  risk  of  any 
accident  that  resulted  from  being  there. 

The  existence  of  the  impairment  of  plaintiff^s 
sight,  did  not  contribate  to  the  accident  unless  she 
was  bound,  perhaps,  to  think  that  her  sight  if  not 
impaired  would  inform  her  that  the  boat  was  on  a 
dangerous  course,  likely  to  end  in  bodily  harm  to 
her.  But  she  was  not  bound  to  foresee  the  likeli- 
hood of  an  unskilful  management  of  the  boat,  or,  if 
by  chance  she  did  perceive  that,  to  further  foresee 
the  actually  dangerous  result  of  that  unskilful  man- 
agement. Nor  is  the  request  correct  in  supposing 
that  the  plaintiff  could  not  recover  if  it  was  not 
safe  for  her  to  do  the  thing  specified.  She  was  not 
bound  to  be  safe  in  fact,  but  to  use  ordinary  means 
to  secure  the  safety  that  would  exist  under  ordi- 
nary circumstances,  excepting  so  far  as  she  was 
bound  to  perceive  that,  in  fact,  the  circumstances 
were  extraordinary, 

I  am  of  opinion  that  the  request  was  properly 
refused  which  embodied  the  proposition,  that,  if  the 
plaintiff  descended  the  stairs  without  taking  hold  of 
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the  stair-railing  at  the  time  when  the  boat  touched 
the  dock,  then  the  defendant  is  not  liable.  It  is 
to  be  said  of  this,  that  it  did  not  appear,  as  matter 
of  law,  that  it  would  be  dangerous  under  ordinary 
circumstances  not  to  have  the  hand  on  the  railing 
before  a  shock  that  might  be  anticipated  should 
occur.  If  it  were  of  ordinary  character,  a  jury 
might  find  that  a  prompt  taking  hold  of  the  railing 
might  make  one  safe;  and,  on  the  other  side,  if  the 
shock  had  unusually  quick  and  extreme  results,  the 
jury  would  be  at  liberty  to  find  that  such  results 
could  not  be  guarded  against  by  a  taking  hold  of  the 
rail  simply. 

If  it  were  not  matter  of  law  that  the  plaintifi^  was 
negligent  in  not  taking  hold  of  the  rail,  then  the 
court  was  right  in ,  refusing  to  charge,  as  matter  of 
law,  that  the  defendant  was  not  liable  if  the  fact 
that  the  plaintiff^  did  not  take  hold  of  the  rail  con- 
tributed to  plaintiflTs  injury. 

The  court  charged,  that  if  the  plaintiff  were  three 
feet  from  the  gang- way,  as  she  said  she  was,  then 
she  was  not  negligent.  In  my  opinion  this  charge 
was  correct.  Negligence  is  omission,  and  to  estab- 
lish it  there  must  be  proof  that  those  circumstances 
existed  which  called  for  the  prudence  which  was 
not  used.  Nothing  in  the  case  showed  that  if  the 
boat  had  struck  the  bridge  in  an  ordinary  manner 
.  the  plaintiff  was  in  danger  of  being  injured,  because 
she  was  three  feet  from  the  stairs,  much  less  in  dan- 
ger of  being  thrown  downstairs. 

The  court  then  further  charged,  that  the  jury 
must  determine  whether  it  was  or  was  not  negligence 
for  the  plaintiff  to  go  downstairs  under  the  circum- 
stances of  the  case.  I  have  already  expressed  the 
opinion,  that  whether  or  not  the  plaintiff  was  bound 
to  apprehend  that  there  was  to  be  an  ordinary  or 
extraordinary  shock,  it  was  not  matter  of  law  that 
she  should  not  use  the  stairs,  or,  if  she  did  use  them. 
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should  have  had  her  hand  upon  the  rail.  To  make  it 
matter  of  law,  it  should  have  appeared,  at  least  in- 
controvertibly,  that  there  was  reason  to  foresee  that 
a  person  descending  the  stairs  would  be  thrown 
from  her  balance  in  a  dangerous  direction,  for  the 
jury  might  find  that  there  was  one  direction  that 
was  not  dangerous,  for  instance,  toward  the  rail 
itself,  or  the  casing  opposite  to  the  rail. 

The  court  was  right  in  refusing  the  request  to 
charge,  that  if  the  jury  find  that  the  pilot  brought 
the  boat  into  the  slip  at  no  higher  speed  than  he 
believed  to  be  necessary,  the  plaintiff  should  not 
recover.  At  least  the  proposition  was  incorrect  in 
being  placed  upon  the  fact  of  belief,  irrespective 
of  that  belief  having  been  the  result  of  an  exercise 
of  ordinary  diligence  in  observing  the  condition  of 
things  and  of  ordinary  judgment  as  to  that  condi- 
tion. He  may  have  acted  as  he  believed  to  be  nec- 
essary, without  being  properly  careful  in  forming 
that  belief. 

For  a  reason  of  the  same  kind,  the  court  right- 
ly refused  to  charge,  that  if  the  jury  find  that  the 
pilot  and  engineer  were  oiBBcers  of  skill,  knowledge 
and  experience,  and  that  they  were  using  their  best 
skill  and  judgment  in  the  handling  of  the  ferry  boat, 
and  that  even  the  exercise  of  such  skill  and  judg- 
ment would  not  certainly  insure  the  landing  of  the 
boat  without  incurring  the  result  of  such  a  shock  or 
jar  as  is  disclosed .  by  the  evidence,  then  the  fact 
that  such  a  shock  or  jar  did  occur,  does  not  entitle 
plaintiff  to  recover.  It  may  perhaps  be  the  law, 
that  the  shock  or  jar,  by  itself,  would  not  have  jus- 
tified a  recovery.  The  matter,  however,  was  stated 
as  the  consequence  of  the  earlier  part  of  the  request 
being  correct.  This  involved  the  use  of  such  exper- 
ience, skill  and  knowledge  as  the  pilot  and  engineer 
had,  which  may  have  been  in  less  than  such  expe- 
rience, skill  and  knowledge  as  the  defendant  was 
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bound  to  provide,  that  is,  an  amount  of  experience 
and  skill  ordinarily  fit  to  meet  the  exigencies  of  such 
occasion  and  that  might  have  been  anticipated. 

As  there  was  evidence  that  the  rebound  from  the 
bridge  was  unusual,  there  was  needed  an  explana- 
tion from  the  defendant  to  meet  the  presumption  of 
negligence  there  created,  and  the  complaint  could 
not  have  been  dismissed  on  the  groimd  that  there 
was  an  absence  of  testimony  that  tended  to  show 
defendant's  negligence.  The  testimony  did  not 
show,  incontrovertibly,  a  sufficient  explanation  of 
the  negligence  presumed. 

In  my  opinion  the  court  was  not  called  upon 
to  charge  the  jury,  that  if  they  should  find  that 
if  the  plaintiflTs  sight  was  impaired  or  that  she 
was  suffering  from  weakness  or  any  other  physi- 
cal disability,  then  it  was  her  duty  to  exercise 
a  higher  degree  of  care  for  her  own  safety  in  order 
to  compensate  for  such  impaired  sight  or  other  phy- 
sical disability,  and  if  she  did  not  use  that  higher 
degree  of  care  the  plaintiff  was  not  entitled  to  re- 
cover. The  plaintiff  was  bound  to  use  that  average 
degree  of  care,  suggested  by  the  circumstances. 
And  perhaps  she  was  bound  to  consider  her  physi- 
cal infirmities  as  circumstances,  and  to  act  in  view 
of  them  and  the  other  facts.  But  it  was  not  a  mat- 
ter of  law  that  her  consideration  of  them  should 
have  led  her  to  believe  that  her  not  using  the  high- 
er degree  of  care,  intended  by^the  request,  would 
likely  contribute  to  the  accident  that  occurred. 

The  defendant's  counsel  asked  a  charge,  that  if 
the  jury  find  that  plaintiff  did  not  pay  her  fare  for 
her  return  trip  on  defendant's  ferry  boat  from 
Brooklyn  to  New  York,  then  the  defendant  is  not 
liable. 

The  case  was  such  that  the  jury  might  have  found 
that  the  plaintiff  did  not  pay  her  fare.  Yet  the  not 
paying  the  fare,  under  the  facts,  was  not  conclusive 
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that  the  defendant  was  not  bound  to  use  as  re- 
spects the  plaintiflPs  rights,  the  care  due  to  a  pas- 
senger. The  jury  might  have  found  that  the  plaint- 
iff went  upon  the  boat  meaning  to  pay  her  fare,  and 
to  be  a  passenger  as  of  law  and  according  to  the 
implied  request  of  the  defendant,  was  her  legal 
right.  Until  the  relation  then  formed  was  legally 
ended,  the  defendant  was  bound,  as  respected  her, 
to  use  the  care  due  to  a  passenger.  At  least  so 
long  as  she  intended  to  pay  her  fare  at  any  point 
in  the  trip,  the  relation  was  not  ended  by  her  con- 
duct. That  she  intended  to  evade  her  obligation 
was  not  made  a  question  for  the  jury.  It  is  not  nec- 
essary to  decide  that  the  defendant  might  have 
ended  the  relation  by  demanding  that  she  pay  the 
fare  or  leave  the  boat.  If  there  were  a  demand,  as 
the  pilot  testified,  that  she  pay  the  fare,  and  she 
omitted  at  that  time  to  pay,  it  was  not  conclusively 
shown  that  the  demand  and  omission  were  accom- 
panied by  the  declaration,  or  its  equivalent,  that  she 
must  go  from  the  boat.  She  acceded  to  the  right- 
fulness of  the  demand  and  excused  her  not  paying 
forthwith  by  asserting  that  she  had  lost  a  small  coin. 
The  pilot  of  the  defendant  testified.  *•  I  said,  I  have 
got  to  collect  the  fare,'  and  she  said,  *  I  can't  find  ten 
cents,  andlwill  go  downstairs.' "  Whether  this,  under 
the  circumstances  that  it  is  not  necessary  here  to 
give,  was  a  peremptory  assertion  that  she  must  leave 
the  boat  or  gave  her  a  further  opportunity  to  pay 
her  fare,  was  a  question  for  the  jury.  If  such  an 
opportunity  were  given,  then  she  remained  possessed 
of  the  rights  of  a  passenger  until  there  should  be 
a  new  demand  of  fare,  another  refusal,  and  action 
thereon  by  the  defendant.  The  case  did  not  show 
any  new  demand.  I  therefore  think  the  ruling  in 
this  respect  was  valid. 

The  other  request  on  the  same  subject  was  prop- 
erly refused.     It  was,  that  if  the  jury  find  that  the 
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plaintiflF  left  the  ferry  boat  when  her  fare  for  her 
return  trip  was  diemanded,  and  that  subsequently 
she  returned  to  said  ferry  boat  without  paying  her 
fare,  then  defendant  is  not  liable.  If  she  returned, 
prepared  and  meaning  to  pay  her  fare,  she  was  en- 
titled to  the  protection  due  to  a  passenger,  although 
she  did  not  thereafter  pay,  if  there  were  no  demand 
of  it.  There  was  no  proof  in  the  case  that  a  rule  of 
the  company,  that  bound  the  plaintiff,  required  a 
payment  of  fare  before  the  boat  should  leave  the 
slip.  The  facts  adverted  to  in  the  request  might 
have  made  testimony  relevant  to  the  question  of 
whether  the  plaintiff  meant  to  defraud  the  defendant. 
That  subject  was  not  presented  upon  the  trial. 

The  exceptions  that  relate  to  ruling  upon  matters 
of  evidence  have  been  specifically  considered.  None 
of  them  call  for  a  reversal  of  the  judgment. 

The  judgment  and  order  appealed  from  should  be 
affirmed  with  costs. 

Fbeedman  and  Inobaham,  JJ.,  concurred. 


JOHN  H.  WATSON,  Respondent,  v.  METROPOLI- 
TAN  ELEVATED  RAILWAY  COMPANY  et  al.. 
Appellants. 

Action  for  injunction  and  damages  for  construction  and  operation  qf  raUr 
way  in  front  qf  premises  cf  plaintiff— Easements  qf  parties  owning  real 
estate  on  the  line  of  streets  after  their  opening— Suspension  qf  injunction 
after  award  by  commissioners  to  condemn  the  property  and  payment  qf  the 
award. 

In  this  case  the  plaintiff  acquired  title  to  the  property  and  easements  from 
one  Love,  after  defendants  had  taken  the  easements  which  plaintiff  claims 
to  be  his  property.  Love  was  in  possession  and  the  owner  of  the  premises 
at  and  before  the  time  the  railway  was  built,  and  he  was  entitled  to  the 
easement  of  light,  air,  access,  etc.,  from  the  street  as  appurtenances.  The 
street  was  oi>ened  under  the  Act  of  1813,  and  the  consequences  of  such  open- 
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ing  were  that  the  fee  of  the  bed  of  the  street  vested  in  the  city,  and  the 
owners  of  the  abutting  lot  had,  appurtenant  to  such  ownership,  the  ease- 
ments, and  in  the  absence  of  proof  that  this  appurtenance  had  been  extin- 
guished, the  presumption  would  be  that  it  was  attached  to  the  lot  as  owned 
by  Love,  and  when  the  defendants  took  a  part  of  these  easements,  there 
was  no  presumption  that  they  had  given  due  compensation,  and  it  was  nec- 
essary that  defendants  should  afi&nnatively  allege  and  prove  tliat  they  had 
given  due  comx>ensation.  In  the  absence  of  explanation  the  result  of  the 
testimony  as  given  was,  that  when  the  plaintiff  acquired  title  from  Love, 
the  defendants  were  wrongfully  holding  the  easement. 

The  finding  of  the  court  below,  made  at  the  request  of  the  defendants,  to  the 
effect  that  defendants  before  the  trial  of  this  action  instituted  proceedings 
in  the  Supreme  Court,  pursuant  to  statute,  for  the  condemnation  of  so 
much  of  the  privilege,  easement  or  other  interest,  in  West  Fifty-third  street, 
as  was  taken,  appropriated  or  interfered  with  by  defendants,  belonging  to 
or  claimed  by  the  plaintiff  and  appurtenant  to  the  lot  and  premises  No. 
121,  West  53rd  street,  etc.,  is  an  admission  that  the  defendants  held  their 
position  in  front  of  plaintiff^  s  premises  in  subordination  to  the  right  of 
plaintiff  for  compensation. 

In  the  absence  of  explanation,  the  result  of  the  testimony  as  given  would 
be,  that  when  the  plaintiff  acquired  title  to  the  premises,  the  defendants 
were  wrongfully  holding  the  easement.  The  defendants  were  not  entitled 
to  a  provision  in  the  judgment,  that  the  injunction  given  by  it  should 
cease  to  be  operative  when  any  award  given  in  the  condemnation  proceed- 
ings had  been  paid  as  directed  by  statute.  They  had  no  absolute  right  to  a 
provision  for  a  contingency  that  would  occur  after  the  judgment  should  be 
given. 

Before  Sedowiok,  Ch.  J.,  and  Freedman,  J. 

Decided  January  0,  1890. 

Appeal  from  judgment  entered  upon  findings 
made  at  special  term. 

Davies  &Rapallo,  attorneys,  and  Edward  S.  Rapallo, 
and  Edwin  D.  Worcester^  Jr.,  of  counsel,  for  appel- 
lants, argued  : — 

I.  The  court  erred  in  denying  the  defendants'  mo- 
tion to  dismiss  the  complaint,  and  in  finding  that  he 
was  entitled  to  easements  for  which  he  should  receive 
compensation.  The  court  has  staled  in  the  case  of 
Pappenheim  against  these  defendants  that  a  seri- 
ous question  is  presented  as  to  the  right  to  recover 
under  such  circumstances  as  those  disclosed  in  the 
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case  at  bar,  where  the  plaintiff  has  *'  acquired  title 
to  the  premises,  to  which  the  easements  are  claimed 
to  be  appurtenant,  three  or  four  years  after  the  con- 
struction and  the  commencement  of  the  operation 
of  the  elevated  railway,"  and  has  failed  to  connect 
with  the  street  opening  proceeding  in  which  the 
easements  originated,  or  with  the  title  of  some  one 
who,  as  owner  of  the  premises,  had  the  right  to 
easements  prior  to  the  construction  of  the  elevated 
railroad.  In  the  case  of  Watson  this  question  is 
especially  brought  to  the  attention  of  the  court  by 
the  motion  to  nonsuit.  The  grounds  stated  are  in 
effect  that  the  plaintiff  purchased  after  the  road  was 
built  and  in  operation,  and  with  full  knowledge  of 
the  same ;  that  the  evidence  failed  to  show  that  the 
railroad  was  constructed  and  put  in  operation  there 
without  the  consent  of  the  owner  at  the  time  of 'the 
construction.  The  court  in  ruling  upon  the  motion, 
says:  It  seems  to  me  that  the  plaintiff  presents  him- 
self in  the  attitude  of  one  having  a  paper  title  to  the 
premises  in  question,  with  evidence  also  of  occupa- 
tion. *  *  *  Now,  anything  that  happens  be- 
tween the  grantor  of  the  plaintiff  in  the  way  of  ac- 
quiescence or  the  abandonment  of  his  claim,  that  is, 
of  what  occurred  during  his  possession  and  occupa- 
tion, it  would  seem  to  me  that  that  would  be  a 
matter  to  be  shown  by  the  defense.  In  the  case  at 
bar  the  evidence  is  that  the  plaintiff  acquired  title 
to  the  property  in  1880,  at  which  time  defendants' 
railway  was  constructed  and  the  defendants  were  in 
possession  of  the  street  in  front  of  the  owner's 
premises,  with  the  consent  of  the  city,  in  whom  the 
title  of  the  street  had  previously  vested  in  trust. 
In  considering  the  validity  of  the  objection  it  should 
first  be  observed  that  this  is  an  action  in  which  the 
plaintiff  must  recover,  if  at  all,  by  the  strength  of  her 
own  title  and  not  by  the  weakness  of  that  of  the  de- 
defendants.      The  land  upon  which  the  defendants 
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maintain  and  operate  their  railway  has  been  found 
by  the  trial  judge  to  belong,  not  to  the  plaintijBF,  but 
to  the  city  of  New  York.  The  right  to  maintain 
and  operate  their  railway  has  been  granted  them  by 
the  owner  of  the  fee  as  fully  as  legislative  and  munic- 
ipal authority  could  grant  it.  With  this  mainten- 
ance and  operation  the  plaintiff  attempts  to  inter- 
fere, upon  the  strength  of  a  covenant  made  by  the 
owner  of  the  fee  with  his  alleged  predecessor  in 
title.  It  is  not  a  case  of  trespass  upon  land  of  which 
plaintiff  is  in  possession.  The  defendants'  posses- 
sion antedates  his.  The  defendants'  possession  began 
in  1879,  and  the  plaintiffs  in  1880.  It  is  the  case 
of  an  attempted  assertion  of  easements  over  land,  as 
against  one  in  possession  of  the  land  by  authority  of 
the  owner  of  the  fee.  In  such  a  case  it  is  evident 
that  the  plaintiff  must  succeed,  if  at  all,  only  by 
reason  of  the  goodness  of  his  title  to  the  easements 
which  he  claims.  His  position  is  certainly  no 
stronger  than  that  of  a  plaintiff  in  an  ejectment  suit. 
He  ought  certainly  to  show  that  he  owns  the  prop- 
erty which  he  seeks  by  injunction  to  compel  the 
defendants  to  purchase.  The  easements  here  in 
question  originated  in  the  opening  of  the  street  in 
1838,  under  the  Act  of  1813,  and  the  payment  of  an 
assessment  for  the  benefit  of  having  the  street  re- 
main open  for  street  purposes  by  some  one  who  then 
owned  the  lot.  The  reason  for  the  existence  of  this 
easement  is  expressed  in  forcible  and  carefully 
chosen  language  by  Chief  Judge  Ruger  in  the  Lahr 
Case  (104  N.  Y.  268),  and  it  has  never  been  found 
necessary  or  desirable  for  any  court  to  attempt  to 
restate  the  doctrine  in  any  other  words  than  those 
there  employed.  The  learned  judge  said:  "  We  are 
of  the  opinion  that  no  legal  difference  exists,  with 
reference  to  the  interest  acquired  by  abutting  owners 
in  a  public  street,  between  that  afforded  by  a  title 
conferred  under  such  a  deed  as  Story  had,  or  that 
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acquired  through  a  serious  olinesne  conveyances  from 
the  original  owner,  whose  property  had  been  taken 
by  proceedings  in  invitura  instituted  by  the  munic- 
ipality, under  a  public  statute  to  acquire  land  for 
street  purposes,  which  statute  provided  that  the 
land  thus  taken  should  be  held  •  in  trust,  neverthe- 
less, that  the  same  be  appropriated  and  kept  open 
for  or  as  part  of  a  public  street  *  *  *  forever 
in  like  manner  as  the  other  public  streets  *  *  * 
in  the  said  city  are  and  of  right  ought  to  be.*  Such 
proceedings  created  not  only  a  valid  trust  in  the  city 
for  the  purposes  expressed,  which  precluded  it  from 
authorizing  any  other  use  of  the  land  acquired  than 
that  expressly  described  in  the  statute  {Cooley  on 
Const.  Limitations y  331),  but  also  constitute  a  con- 
tract between  the  public  and  the  abutting  owners 
severally,  by  which  the  liabilities,  rights  and  inter- 
ests of  the  respective  parties  are  to  be  measured, 
and  the  enjoyment  of  their  respective  interests  in 
the  property  (retained  as  well  as  acquired)  regulated 
and  determined.  The  covenant  implied  from  the 
language  of  the  statute,  and  the  proceedings  taken 
thereunder,  was  made  with  and  intended  for  the 
benefit,  among  others,  of  abutting  owners,  and  is  a 
covenant  which  runs  with  the  land,  and  inures  to 
the  advantage  of  each  successive  grantee  as  he  suc- 
ceeds to  the  title."  The  proposition  does  not  admit 
of  argument,  that  in  order  to  maintain  this  action 
upon  the  theory  of  the  Lahr  case,  it  was  necessary 
for  the  plaintiff  to  show  that  he  had  *'  succeeded  to 
the  title  "  of  the  person  at  that  time  owning  the  lot; 
that  he  was  one  of  the  **  successive  grantees "  of 
these  premises;  that  his  title  was  **  acquired  through 
a  series  of  mesne  conveyances  from  the  original 
owner."  In  order  for  him  to  enforce  the  "  trust," 
•*  covenant,"  or  "  contract"  referred  to,  he  must  put 
himself  in  privity  with  it.  If  he  was  to  prove  title 
to  the  alleged  easements  at  all.  he  could  do  it  only 
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by  connecting  himself  with  a  known  source  of  title. 
He  could  not  rely  upon  adverse  possession  as  proof 
of  title,  as  (he)  might  if  title  to  land  were  in  ques- 
tion, for  the  easements  were  not  susceptible  of  pos- 
session, nor  was  their  enjoy ment  ever  adverse  to  any 
one,  so  that  an  action  might  have  been  maintained 
against  her  if  it  was  wrongful.  Burbank  v.  Fay, 
65  N.  Y.  57;  Wheeler  v.  Clark,  58  lb.  267.  Any 
grantor  of  Watson  may  have  acquired  title  to  the 
premises  themselves  by  adverse  possession,  and  yet 
Watson  may  not  be  entitled  to  the  full  enjoyment  of 
these  easements,  as  against  defendants,  who  are  in 
possession  before  Watson.  This  essential  fact  could 
of  course  be  shown  by  presumptive  as  well  as  by 
direct  evidence,  but  in  some  manner  it  must  have 
been  made  to  appear,  or  the  complaint  should  have 
been  dismissed.  There  appears  to  arise  no  presump- 
tion of  the  existence  of  the  conveyance  from  the 
owner  in  1838  to  Watson  or  to  Watson's  grantor. 
The  presumption  of  a  conveyance  which  has  been 
lost  or  for  some  other  reason  cannot  be  produced,  is 
well  known  to  the  law,  and  the  rules  of  law  regard- 
ing the  making  of  such  presumptions  are  exceed- 
ingly well  defined.  The  first  requisite  of  such  pre- 
sumption is  a  great  lapse  of  time.  In  Jackson  v. 
Moore,  6  Cow.  706,  the  court  said:  ••  A  grant  of 
land  will  never  be  presumed  unless  the  lapse  of  time 
is  so  great  as  to  create  the  belief  that  it  was  actually 
made;  or  unless  the  facts  and  circumstances  in  the 
case  show  that  the  party  to  whom  it  is  presumed  to 
have  been  made  was  legally  or  equitably  entitled 
to  it.'*  This  statement  is  quoted  and  adopted  in 
Demeyer  v.  Legg,  18  Barb.  22.  In  Schauber  v. 
Jackson,  2  Wend.  13,  Chancellor  Walworth  said: 
*'  There  are  two  kinds  of  presumption  in  favor  of  a 
grant  or  conveyance  of  real  estate.  The  one  is  in 
favor  of  those  who  are  entitled  to  a  conveyance  from 

trustees  of  others,  in  conformity  to  the  trust,  or  in 
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pursuance  of  some  contract  or  agreement  to  give 
such  conveyance  ♦  *  *  The  other  is  in  favor  of 
a  person  who  is  in  possession  of  property,  or  in  the 
enjoyment  of  some  privilege  or  easement  under  a 
claim  of  right;  in  which  case,  under  certain  circum- 
stances and  after  a  great  lapse  of  time,  a  conveyance 
of  the  land  or  grant  of  the  privilege  or  easement 
will  be  presumed,  on  the  principle  of  quieting  the 
title  or  possession."  The  phrase,  "a  great  lapse  of 
time,'*  is  technical  and  is  always  used  in  this  con- 
nection. Russell  V.  Jackson,  22  Wend.  276;  1  Green- 
leaf  on  Evidence,  §  46.  Some  of  the  times  held  suffi- 
cient to  raise  the  presumption,  are  the  following : 
Jackson  t?.  Lunn,  3  Johns.  Cos.  109. — 35  years;  Deme- 
yer  v.  Legg,  18  Barb.  22. — 66  years;  Dutch  Church 
V.  Mott,  7  Paige,  77. — 140  years;  Van  Dyck  v.  Van 
Bueren,  1  Cai.  84. — 50  years;  Jackson  v.  Murray, 
7  Johns.  5. — 120  years;  Jackson  v.  McCall,  10  lb. 
377. — 41  years;  Jackson  i?.  Matsdorf,  11  lb.  90. — 38 
years;  Jackson  i;.  Moore,  13  lb.  513. — 32  years;  Rus- 
sell 7).  Jackson,  22  Wend.  276.— 90  years.  The 
above  list  of  New  York  cases  is  very  nearly  com- 
plete. The  courts  have  seldom  been  asked  to  pre- 
sume a  conveyance  made  since  the  recording  acts 
went  into  operation,  and,  so  far  as  is  known  to  us^ 
never  with  success.  See  1  Greenleaf  on  Efcidence, 
14th  Ed.,  p.  63,  note '4.  The  decisions  are  to  the 
effect  that  such  a  presumption  will  arise  only  in 
support  of  a  possession  of  at  least  twenty  years' 
duration.  Jackson  v.  Moore,  6  Cow.  706,  723  ; 
Downing  v.  Ford,  9  Dana,  391 ;  Anderson  v.  Smith, 
2  Mack.  280.  The  evidence  in  this  case  does  not 
tend  to  show  any  possession  by  the  plaintiff  prior  to 
1880,  or  about  four  years  before  the  action  was 
brought.  There  has  been  a  complete  failure  on  the 
part  of  the  plaintiff  to  establish  privity  with  the 
covenant  or  trust  which  he  seeks  to  enforce.  It  is 
immaterial  of  what  nature  may  have  been  any  author- 
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ity  from  the  then  owners  of  the  easements  in  ques- 
tion, even  though  it  consisted  in  a  mere  license,  as 
soon  as  it  became  executed  by  the  erection  of  a  per- 
manent structure  for  railroad  purposes,  worked  an 
extinguishment  pro  tanto  of  the  easements  affected 
by  the  structure  and  its  use.  This  is  conclusively 
established  by  the  decisions.  2  Washburn  on  Real 
Property,  284;  Washburn  on  Easements,  Chap.  5,  Sec. 
7;  Cartwright  v.  Maplesden,  53  N.  Y.  622;  St.  Vin- 
cent Orphan  Asylum  v.  City  of  Troy,  76  lb.  113; 
Dyer  v.  Sandford,  9  Mete.  395;  Winter  v.  Brockwell, 
8  East.,  308;  Morse  v.  Copeland,  2  Gray,  302.  There- 
fore, the  easements,  if  any,  which  passed  to  the 
plaintiff  by  the  deed  from  his  immediate  grantor 
were  those  which  such  grantor  had  at  that  time, 
viz.,  easements  which  had  been  abridged,  by  the 
owner's  consent,  to  such*  an  extent  as  to  permit  of 
the  construction  and  operation  of  the  railway. 

II.  The  court  erred  in  permitting  a  judgment  to  be 
entered  enjoining  the  defendants  from  operating  their 
railway  upon  the  condition  that  defendants  should 
pay  for  the  property  taken  $12,000,  and  in  refusing 
to  direct  that  the  injunction  should  become  inoper- 
ative in  case  the  defendants  should  pay  the  award 
of  the  commissioners  in  the  condemnation  pro- 
ceedings which  the  court  found  had  been  commenced 
and  was  still  pending.  The  court  made  a  finding  to 
the  effect  that  such  proceedings  had  been  instituted 
and  were  still  pending  undetermined  in  the  supreme 
court.  The  court  was  requested  to  so  frame  the  de- 
cree that  the  proceedings  might  be  continued  and 
the  injunction  obviated  by  the  payment  of  the  award 
of  the  commissioners  in  those  proceedings.  The 
Court  of  Appeals  in  the  case  of  Henderson  v.  The 
New  York  Central  R.  R.  Co.,  in  passing  upon  a  sim- 
ilar decree  in  an  equity  action,  decided  that  in  the 
case  of  a  decree  containing  an  injunction  which  de- 
clared that  such  injunction  should  not  be  operative 
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in  case  a  certain  sum  found  to  be  the  value  of  the 
property  taken  was  paid  by  the  defendant,  the  pay- 
ment of  such  sum  found  was  not  obligatory  upon  the 
defendant^  but  that  the  defendant^  possessing  the  power 
of  eminent  domain^  might  exercise  the  statutory  right 
irrespective  of  the  finding  end  might  obviate  the  injunc- 
tion by  acquiring  the  property  in  the  method  pointed  out 
by  the  statutes. 

Edwin  M.  Felt,  for  respondent,  argued : — 
I.  The  conveyance  to  plaintiff  from  Samuel  Love 
and  wife  dated  August  16,  1880,  was  a  full  warranty 
deed,  and  contained  the  following  recital:  "Beitig 
lot  numbered  63,  conveyed  by  James  Eowe  and 
Mary  C,  his  wife,  to  the  said  Samuel  Love,  by  deed 
dated  December  18, 1849,  and  recorded  in  the  office  of 
the  Register  of  Deeds  of  the  city  and  county  of  New 
York,  in  Liber  533  of  Conveyances  at  page  403,  Jan- 
uary 29th,  1850.'*  This  shows  that  Love  claimed  to 
hold  the  premises  by  paper  title  since  1849.  Love 
was  also  in  possession  and  occupation  of  the  lot 
prior  to  the  building  of  the  road  in  1879.  These 
findings,  as  requested. by  the  defendants,  are  as  fol- 
lows :  Fourth,  that  on  or  about  August  16th,  1880, 
after  said  railroad  was  erected  and  in  operation,  the 
plaintiff  took  a  deed  of  the  premises.  No.  121  West 
53d  street,  from  Samuel  Love  and  wife,  who  were 
in  occupation  thereof,  for  the  consideration  of 
$7,000,  which  he  paid.  Said  premises  were  bounded 
in  said  deed  by  the  side  line  of  the  street.  Fifth, 
that  said  Love  had  been  living  in  a  frame  house  on 
said  premises  for  several  years  prior  to  the  date  of 
said  conveyance  to  the  plaintiff,  and  renting  part  of 
said  premises,  but  what  title,  if  any,  he  had  thereto 
is  not  proven.  Now  the  law  presumes  the  party  in 
possession  to  be  the  owner.  He  is  presumed  to  have 
the  best  title  known  to  the  law,  namely,  seizin  in  fee. 
Hill'u.  Draper,  10  Barb.  454;  Bowen  v.  Bo  wen,  30 
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N.  Y.  519;  Bogardus  v.  Trinity  Church,  4  Sand.  Ch. 
633.  The  law  presumes  that  Love's  title  was  good. 
Blunt  V.  Aiken,  15  Wend.  522.  So  that  we  have 
Love  in  possession  several  years  before  August, 
1880,  with  a  presumptively  good  title,  and  in  addi- 
tion his  covenant  in  his  deed  to  plaintiff  that  the 
premises  he  sold  were  the  same  premises  which  were 
conveyed  to  him  by  Rowe  in  December,  1849.  The 
occupation  of  this  street  by  the  defendants,  being 
pursuant  to  legislative  grant  or  license,  which  only 
gave  them  what  the  public  owned,  entry  under  this 
license  is  presumed  to  have  been  in  subordination  to 
the  rights  of  the  owner.  Broistedt  v.  South  Side 
R.  R.,  55  N.  Y.  220.  The  facts  in  the  above  case 
were  that  the  plaintiff  purchased  after  the  road  was 
running  and  filed  his  bill  to  enjoin  them  on  the 
ground  that  they  were  running  over  his  property. 
The  Court  of  Appeals  sustained  the  injunction.  The 
opinion  of  this  court  in  Glover  v.  The  Manhattan 
R'y  Co.,  51  Super.  Ct.  1,  on  pages  12  and  13,  sustain 
the  theory  that  as  long  as  these  easements  belonged 
to  the  abutting  property  on  a  street,  an  owner  could 
recover  the  damages  sustained  since  he  became  the 
owner;  it  says,  **  It  can  make  no  difference  at  what 
time  he  became  the  owner  of  the  -property,  but  he 
is  entitled  to  be  protected  against  an  unauthorized 
appropriation,  whether  it  was  acquired  by  him  be- 
fore the  defendant  appropriated  it  or  on  the  day  be- 
fore the  commencement  of  the  action.'' 

II.  The  question  who  could  maintain  such  an 
action  as  this  against  the  defendants  was  fully 
raised  and  discussed  in  Story  v.  The  N.  Y.  Elevated, 
90  N.  Y.  122.  On  pages  130  and  131  of  that  case  the 
court  will  find  that  counsel  contended  for  two  prop- 
ositions, which  we  understand  were  sustained  by 
the  court.  1st.  The  plaintiff  as  a  mere  abutting 
owner  has  an  absolute  right  to  protect  the  street  in 
front  of  him  for  ordinary  street  uses.     2d.  The  in- 
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terest  of  the  abutting  owner,  his  right  to  light  and 
air  and  ventilation,  and  freedom  of  access,  his  ex- 
emption from  annoyance  is  property,  and  it  can  only 
be  taken  from  him  by  legal  process  and  for  just  com- 
pensation.   It  beting  conceded  in  this  case  that  53d 
street  was  opened  under  the  act  of  1813,  the  plaint- 
iff's deed  and  possession  constitute  him  an  abutting 
owner,  and  he  can  maintain  such  an  action  as  the 
present  one  against  any  one  who  unlawfully  de- 
prives him  of  his  property  during  the  time  he  so . 
owns,  irrespective  of  what  it  did  to  prior  owners.  In 
Glover  t?.  Manhattan,  51  Super.   Ct.  1,  the  defend- 
ants claimed  that  Glover  (who  pip^chased  after  the 
road  was  built)  could  not  recover  as  the  damage  was 
done  before  he  purchased.     In  reply  to  this  propo- 
sition Mr.  Justice  Ingbaham  says  :  "  The  building  of 
the  road  is  not  complained  of,  the  use  of  the  road 
before  plaintiff  purchased  is  not  complained  of,  but 
the  occupation  and  use  of  plaintiff's  property  in  the 
future  is  what  the  plaintiff  asks  the  court  to  restrain, 
and  for  the  use  of  such  property  since  he  purchased 
it,  plaintiff  asks  compensation."     As  this  street  was 
therefore  opened  under  the  Act  of  1813  it  was  charged 
with  the  trust  specified  in  the  statute,  which  ensued 
not  only  to  the  benefit  of  the  owner  of  the  adjoining 
land  at  the  time  of  the  opening,  but  to  every  subse- 
quent abutting  owner.     The  only  way  for  the  de- 
fendants  to   have   acquired   these  easements    was 
either  by  purchase,  or  proceedings  under  the  statute; 
they  do  not  claim  to  have  acquired  them  by  either  of 
these  two  methods  ;  had  they  done  so  it  would  have 
been  a  defence  and  their  answer  would  have  shown 
it.     As  they  claim  to  have  acquired  them  by  legis- 
lative grant,  and  that  could  only  give  them  what  the 
public  owned,  their  use  of  the  street  is  presumed  to 
be  in  subordination  to   the  rights   of  the   owner. 
Broistedt  v.  South  Side  R.  R..  55  N.  Y.  220 ;  Pond  v. 
Metropolitan  Ry.  Co.,  112  i&.  178  ;  Hussuer  r.  Brook- 
lyn City  R.  R.,  114  iJ.  433. 
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By  the  Couet.— Sedgwick,  Ch.  J.— This  is  an  ac- 
tion for  an  injunction  against  the  defendants  running 
their  elevated  railway  in  front  of  premises  of  plaint- 
iff and  for  damages. 

The  only  point  that  calls  for  particular  attention 
is  based  upon  the  fact,  that  the  plaintiff  acquired 
title  by  conveyance  from  one  Love,  after  the  defend- 
ants had  taken  the  easements,  which  the  plaintiff 
claims  to  be  his  property.  On  the  trial,  and  on  this 
appeal,  the  defendants  claimed  that  there  was  no 
evidence  that  the  railroad  was  constructed  and  put 
in  operation  there  without  the  consent  of  the  owner 
at  the  time  of  construction. 

To  this  two  answers  may  be  made.  The  first  is, 
that  it  appears  that  Love,  the  grantor  of  plaintiff, 
was  in  possession  of  the  premises  at  and  before  the 
time  the  railway  was  built,  and  that  Love  was  then 
entitled,  as  owner  of  the  lot,  to  the  easements  as 
appurtenances.  This  title  would  exist  upon  com- 
mon law  rules  if  there  were  not  proof  that  the  street 
had  been  opened  under  the  act  of  1813.  The  con- 
sequences of  this  opening  were  that  the  fee  of  the 
bed  of  the  street  went  to  the  city,  and  the  owners  of 
the  abutting  lots  had,  appurtenant  to  them,  the  ease- 
ments. In  the  absence  of  proof  that  this  appurte- 
nance had  been  extinguished  or  conveyed,  the  pre- 
sumption would  be  that  it  was  attached  to  the  lot, 
as  owned  by  Love.  When  the  defen(Jants  took  part 
of  these  easements,  when  owned  by  Love,  there  was 
no  presumption  that  they  had  given  due  compensa- 
tion. They  appeared  to  be  trespassers;  and  to  show 
that  the  contrary  was  the  fact  it  was  necessary  for 
the  defendants  to  affirmatively  allege  and  prove 
that  they  had  given  due  compensation.  This  seems 
to  me  to  be  strengthened  by  the  second  answer  to 
the  defendants'  proposition. 

The  second  answer  is,  that  the  defendants,  as 
found  at  their  request  before  the  trial  of  this  action, 
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instituted  proceedings  in  the  Supreme  Court,  pur- 
suant to  statute  for  the  condemnation  of  so  much  of 
the  privilege,  easement  or  other  interest  in  West 
Fifty-third  street,  as  was  taken,  appropriated  or  in- 
terfered with  by  the  construction  and  maintenance 
of  their  railroad  belonging  to  or  claimed  by  the 
plaintiff  and  appurtenant  to  the  lot  and  premises 
No.  121  West  Fifty-third  street,  etc.  This  is  an  ad- 
mission that  the  railroad  holds  their  position  in 
front  of  plaintiff's  premises  in  subordination  to  the 
right  of  plaintiff  to  compensation.  In  the  absence 
of  explanation  the  result  of  the  testimony,  as  given, 
would  be  that  when  the  plaintiff  acquired  title,  the 
defendants  were  wrongfully  holding  the  easement. 

The  court  below  was  justified  in  holding,  that  the 
defendant  was  not  entitled  to  a  provision  in  the 
judgment  that  the  injunction  given  by  it  should 
cease  to  be  operative  when  any  award  given  in 
the  condemnation  proceedings,  already  referred  to, 
should  be  paid  as  directed  by  the  statute.  The  de- 
fenijants  had  no  absolute  right  to  a  provision  for  a 
contingency  that  would  occur  after  the  judgment 
should  be  given.  At  that  subsequent  time  the  de- 
fendants might  assert  and  enjoy  all  the  advantages 
given  by  the  law  with  regard  to  the  facts  as  they 
•  should  then  appear. 

The  judgment  should  be  aflSrmed  with  costs. 

Fbeedman  J.,  concurred. 

Same  case. 
Same  term. 

Appeal  oy  defendants  from  order  denying  their 
motion  to  permanently  suspend  the  operation  of  the 
injunction  given  by  the  judgment. 

Same  counsel. 

By  the  Court. — Sedgwick,  Ch.  J. — The  judgment 
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referred  to,   is  the  judgment  that  has  just  been 
aflSrmed. 

The  motion  asked  that  the  injunction  be  suspend- 
ed permanently  or  perpetually.  The  ground  of  the 
motion  was,  that  since  the  judgment  an  award  had 
been  made  in  proceedings  taken  to  condemn  the 
property  of  plaintiflF,  which  was  the  easement  that 
the  court  found  in  the  judgment  had  been  appropri- 
ated by  the  defendants,  and  that  such  award  had 
been  paid  into  court  as  directed  by  the  statute. 

There  was  no  objection  made  by  the  plaintiff  as 
to  the  regularity  of  the  proceedings.  The  motion 
was  resisted  on  two  grounds.  One  was,  that  the 
judgment  had  adjudicated  that  the  value  of  the  prop- 
erty taken  was  greater  than  that  awarded  in  the 
condemnation  proceedings.  The  other  was,  that  the 
judgment  had  adjudicated  that  the  defendants  were 
not  entitled  to  a  dissolution  of  the  injunction  upon 
payment  of  an  award  in  condemnation  proceedings. 

It  is  true  that  for  the  purpose  of  determining 
when  the  injunction  in  the  judgment,  might,  as  a 
privilege  to  defendants,  be  put  at  an  end,  the  court 
found  the  value  of  the  easement  taken.  This,  how- 
ever, was  to  be  the  cpnsideration  for  which  the 
plaintiff  was  to  convey  to  the  defendants  the  prop- 
erty. The  substantial  provision  was  that  when  the 
plaintiff  ceased  to  own,  and  the  defendants  became 
owners,  the  injunction  should  not  be  continued 
further.  The  judgment  did  not  intend  that  if  the 
defendants  became  owners,  on  whatever  terms,  they 
should  not  enjoy  the  legal  consequences  of  being 
owners. 

I  do  not  think  that  there  was  any  adjudication  in 
the  action  that,  upon  the  payment  of  the  award  in 
the  future,  the  defendants  would  not  have  a  right 
that  the  injunction  be  ended.  The  whole  force  of 
the  refusal  to  find  as  requested  by  the  defendants 
on  that  subject,  was  that  in  the  then  condition  of 
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the  facts  such  a  provision  should  not  be  made.  The 
question  was  not  raised  as  to  what  would  be  the 
rights  of  the  defendants,  after  an  award  was  in 
fact  paid. 

No  objection  was  taken  as  to  the  propriety  of  the 
remedy  invoked,  if  the  merits  were  with  the  de- 
fendants. There  seems  to  be  no  objection  to  such 
relief  being  had  upon  motion. 

In  my  judgment,  if  in  fact  the  defendants  have 
become  the  owners  of  that  part  of  plaintiflTs  ease- 
ment which  the  injunction  prevented  them  from 
further  using,  the  plaintiff  has  ceased  to  have  a  right 
to  an  injunction.  And  the  only  question  to  be  an- 
swered is.  Have  the  defendants  become  such  owners  ? 

The  18th  section  of  the  General  Railroad  Act, 
passed  April  2,  1850,  declares  that  '*  on  the  pay- 
ment or  deposit  by  the  company  of  the  sums  to  be 
paid  as  compensation  for  the  land,  and  for  costs, 
expenses  and  counsel  fees,  as  aforesaid,  and  as  di- 
rected by  said  order,  the  company  shall  be  entitled 
to  enter  upon,  take  possession  and  use  the  said  land 
for  the  purposes  of  its  incorporation  during  the  con- 
tinuance of  its  corporate  existence,  *  *  and  all  per- 
sons who  have  been  made  parties  to  the  proceedings 
shall  be  divested  and  barred  of  all  right,  estate  and 
interest  in  such  real  estate,  during  the  corporate 
existence  of  the  company." 

The  order  appealed  from  should  be  reversed  and 
the  motion  should  be  granted.  Neither  side  has 
adverted  to  the  proper  terms  or  conditions  of  such 
an  order.  Suggestions  of  both  sides  will  be  heard 
upon  the  settlement  of  the  form  of  the  order  which 
is  to  be  upon  notice. 

Fbeedman,  J.,  concurred. 
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MARY  E.  HUGHES,  Respoitoent  v.  THE  METRO- 
POLITAN  ELEVATED  RAH^WAY  COMPANY,  et 
AL.,  Appellants. 

Action  for  ir^unction  and  damageB  for  eofMtrueUon  and  operation  of  raiU 
way  in  front  of  premises  of  plaintiff-^Suepension  qf  Judgment  after  award 
by  commissioners  to  condemn  the  property  and  payment  of  the  award. 

The  head  notes  in  this  case  are  similar  to  those  in  the  preceding  case  of  Wat- 
son against  the  same  defendants,  except  that  in  this  case  there  was  an  oat- 
standing  mortgage  upon  the  property  of  $7,000,  that  covered  the  easement 
in  question,  and  this  court  held  on  appeal,  that  the  Judgment  should  be 
modified  so  as  to  provide  that  upon  payment  of  the  value  of  the  easement 
taken  the  plaintiif  should  deliver  to  defendants  a  release  from  the  mortgage. 

Before  Sedgwick,  Ch.  J.  and  Fbeedman,  J. 

Decided  January  6, 1890. 

Appeal  from  judgment  entered  upon  findings  at 
special  term. 

Dames  &  Rapallo,  attorneys,  and  Edward  S.  Ra- 
pallo  and  Edwin  D.  Worcester^  Jr.,  of  counsel,  for 
appellants. 

Edwin  M.  Felt,  for  respondent. 

By  the  Coubt. — Sedgwick,  Ch.  J. — ^With  a  single 
exception  the  merits  of  this  case  are  the  same  as 
those  of  Watson  against  the  same  defendants  decided 
this  term.  The  difierence  alluded  to  is,  that  in  the 
present  case  it  was  proved  that  there  was  upon 
plaintiflTs  premises,  a  mortgage  in  the  sum  of  $7,000. 
In  my  opinion,  there  was  no  objection  to  directing 
that  upon  the  defendants'  paying  the  sum  estimated 
to  be  the  value  of  the  easement,  in  fee,  that  the 
plaintiflF,  beside  conveying  her  estate,  should  furnish 
to  the  defendants  a  release  of  the  property  from  the 
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mortgage.  Although  the  mortgagee  had  no  interest 
in  the  rentals,  the  mortgage  was  an  encumbrance  up- 
on that  part  of  the  plaintiflTs  easements  which  de- 
fendants had  appropriated.  The  judgment  should 
be  modified,  so  as  to  provide  that  upon  payment  of 
the  value  of  the  easement  taken,  the  plaintiff  should 
deliver  to  defendants  a  release  from  the  mortgage. 
I  do  not  think  that  this  should  affect  the  disposition 
of  the  costs  upon  the  aflSrmance  of  the  judgment. 

The  judgment  is  modified  in  the  respect  mentioned, 
and,  as  modified,  aflSnned  with  costs. 

Freedman,  J.,  concurred. 

Same  case. 
Same  term. 

Appeal  from  an  order  denying  defendants*  motion 
that  the  injunction  in  the  judgment  be  perpetually 
or  permanently  suspended. 

Same  counsel. 

By  the  Court. — Sedgwick,  Ch.  J. — The  disposition 
of  a  similar  appeal  in  the  case  of  Watson  against  the 
same  defendants  should  be  made  in  this  case.  The 
order  is  to  be  reversed  and  the  motion  granted 
upon  terms  to  be  directed  at  the  settlement  of  the 
order  upon  notice. 

Freedman,  J.,  concurred. 
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LAWRENCE    S,    CASEY,    Appellant,  v.  ELIZA 

DUNN,  Respondent. 

Deedf  construction  of  description  in — Courses  run  in  rtferenee  to  streets 
opened  in  cities— Quasi-numuments — Adverse  possession  under  statute 
avoiding  deeds,  what  does  not  constitute — Practical  location  of  boundary^ 
what  does  not  amount  to^Deed^,  what  not  competent  on  question  of  con- 
struction. 

Where  in  the  conveyance  of  a  lot  in  a  city  the  property  conveyed  is  described 
as  part  of  a  lot  laid  down  on  a  certain  map  and  designated  thereon  by  a  cer- 
tain number,  and  is  bounded  in  front  by  a  street  and  in  the  rear  by  a  lot 
designated  on  said  map  by  a  certain  number,  and  on  each  side  by  lines 
running  parallel  to  a  certain  other  street  to  the  rear  boundary,  each 
of  such  side  lines  being  described  as  of  a  designated  length  which,  however, 
is  not  sufficient  to  carry  them  to  the  rear  boundary,  the  length  given  to  the 
side  lines  must  give  way  to  their  course  as  given,  and  the  course  must  con- 
trol the  length. 

The  adverse  possession  to  render  a  deed  made  by  one  not  in  possession  void 
under  the  statute,  must  be  under  claim  of  a  specific  title  which  is  hostile 
to  the  title  made  by  the  deed  claimed  to  be  void.  A  claim  under  a  deed 
which  by  its  proper  construction  is  not  in  conflict  with  the  deed  claimed 
to  be  void  will  not  constitute  such  adverse  i>o8session  within  the  statute. 

There  can  be  no  practical  location  of  a  boimdary  line  to  affect  a  title  under  a 
deed,  when  there  is  in  fact  no  doubt  as  to  the  true  lines,  nor  where  the 
parties  actually  intended  that  a  fence  claimed  to  constitute  the  practical 
location  should  be  built  according  to  the  true  lines. 

Description  contained  in  deeds  made  by  persons  other  than  the  grantor  in  the 
deed,  the  description  in  which  is  the  subject  of  litigation,  are  not  com- 
petent as  aiding  in  the  construction  of  the  description  In  the  latter  deed, 
the  grantor  in  which  at  the  time  of  the  making  of  the  deed  owned  the  land 
in  dispute  and  had  the  legal  right  to  convey  it. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Decided  January  6, 1890. 

Appeal  from  judgment  entered  on  a  verdict  for  de- 
fendant as  directed  by  the  court,  and  from  an  order 
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denying  plaintiff's  motion  for  *a  new  trial  made  upon 
the  minutes,- 

The  locus  in  quo  is  shown  on  the  diagram  below : 


Extract  from  map  entitled  "  Map  of  Fairmonnt, 
Upper  Momsania,  County  of  Westchester  and  State 
of  New  York,  made  by  Andrew  Findlay,  surveyor, 
dated  Westchester,  June  26,  1850,  and  filed  in  the 
oiBce  of  the  Clerk  of  the  County  of  Westchester  at 
White  Plains." 
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On  October  24,  186^,  Christopher  Robley  was  the 
owner  of  the  plot  of  ground  bounded  on  above  dia- 
gram by  the  lines  D.  C.  E.  and  F.  On  that  day  he 
and  his  wife  conveyed  to  Warren  C.  Demarest  a  plot 
of  ground  by  the  following  description  :  *•  All  that 
certain  piece  or  parcel  of  land  situate,  lying  and 
being  in  the  Town  of  West  Farms,  County  of  West- 
chester and  State  of  New  York,  being  part  of  the 
lot  known  and  designated  by  the  number  seventy- 
nine  (79)  on  a  map  entitled  map  of  Fairmount,  Upper 
Morrissania,  County  of  Westchester  and  State  of 
New  York,  made  by  Andrew  Findley,  Surveyor, 
dated  Westchester,  June  26,  1850,  and  filed  in  the 
oflBce  of  the  Clerk  of  the  County  of  Westchester  at 
White  Plains." 

The  premises  hereby  conveyed  being  boxmded  as 
follows :  *'  Beginning  at  a  point  on  the  northwesterly 
side  of  Grove  street,  distant  one  hundred  and  seven- 
teen feet  eight  inches  northeasterly  from  the  north- 
westerly corner  of  said  Woodruff  avenue  and  Grove 
street,  running  thence  northeasterly  along  Grove 
street  one  hundred  feet  to  lot  No.  97  on  said  map, 
and  thence  southwesterly  and  parallel  with  Wood- 
ruff avenue  one  hundred  and  eight  feet  and  nine 
inches  to  lot  number  80  on  said  map,  and  thence 
southwesterly  along  lot  number  80  one  hundred  feet, 
and  thence  southeasterly  and  parallel  with  Wood- 
ruff avenue  one  hundred  and  eight  feet  and  nine 
inches  to  the  westerly  side  of  Grove  street,  the  point 
and  place  of  beginning." 

On  October  28,  1867,  Demarest  and  wife  conveyed 
to  William  Mills  a  plot  of  ground.  The  deed,  after 
containing  the  same  reference  to  lot  79  as  is  contained 
in  above  deed,  described  the  property  conveyed  as 
follows :  •*  Beginning  at  a  point  on  the  northwest- 
erly side  of  Grove  street,  distant  one  hundred  and 
sixty- seven  feet  eight  inches  northeasterly  from  the 
northwesterly  corner  of  said  Woodruff  avenue  and 
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Grove  street,  running  thence  northeasterly  along 
Grove  street  twenty-five  feet,  and  thence  northwest- 
erly and  parallel  with  Woodruff  avenue,  one  hundred 
and  eight  feet  and  nine  inches  to  lot  80  on  said  map, 
and  thence  southwesterly  along  lot  80,  twenty-five 
feet,  and  thence  southeasterly  and  parallel  with 
Woodruff  avenue,  one  hundred  and  eight  feet  and 
nine  inches  to  the  westerly  side  of  Grove  street,  the 
point  or  place  of  beginning." 

On  November  4,  1867,  Demarest  and  wife  con- 
veyed a  plot  to  Matthew  Mills.  The  deed  contained 
the  same  reference  to  lot  79  as  is  contained  in  above 
deeds,  and  described  the  property  conveyed  as  follows : 
*'The  premises  hereby  conveyed  being  bounded  and 
described  as  follows:  Beginning  at  a  point  on  the 
northwesterly  side  of  Grove  street  distant  one  hun- 
dred and  forty -two  feet  eight  inches  northeasterly 
from  the  northwesterly  corner  of  said  Woodruff 
avenue  and  Grove  street,  running  thence  northeast- 
erly along  Grove  street  twenty-five  feet,  and  thence 
northwesterly  and  parallel  with  Woodruff  avenue  one 
hundred  and  eight  feet  nine  inches  to  lot  number 
80  on  said  map,  thence  southwesterly  along  lot  num- 
ber 80,  twenty-five  feet,  and  thence  southeasterly 
and  parallel  with  Woodruff  avenue  one  hundred  and 
eight  feet  and  nine  inches  to  the  westerly  side  of 
Grove  street  the  point  or  place  of  beginning.  Being 
part  of  the  same  premises  which  were  conveyed  to 
the  said  Warren  C.  Demarest  by  Christopher  Robley 
by  deed,  having  date  the  twenty-fourth  day  of  Octo- 
ber, one  thousand  eight  hundred  and  sixty-seven  and 
recorded  simultaneously  herewith." 

This  plot  was,  on  the  first  of  January,  1878,  con- 
veyed by  the  same  description  by  Matthew  Mills  to 
William  Mills;  and  was  on  the  17th  of  July,  1883, 
conveyed  by  the  heirs  of  William  Mills  by  the  same 
description  to  Lawrence  S,  Casey,  the  plaintiff.  On 
June  9, 1883,  Martha  E.  Reynolds  (in  whom  the  title 
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seems  to  have  vested)  and  husband  conveyed  to 
Lawrence  S.  Casey,  the  plaintiflp;  the  plot  of  ground 
conveyed  by  the  above  deed  from  Demarest  and 
others  to  William  Mills,  by  the  description  in  that 
deed  contained.  This  constitutes  plaintiff's  chain 
of  title. 

Defendant's  chain  was  as  follows : 

On  April  10,  1868,  Demarest  and  wife  con- 
veyed a  plot  to  Samuel  W.  Estren.  The  deed,  after 
containing  the  same  reference  to  lot  79  as  is  con- 
tained in  the  above  deeds,  described  the  property 
conveyed  as  follows :  '*  Beginning  at  a  point  on  the 
northwesterly  side  of  Grove  street,  distant  one  hun- 
dred and  seventeen  feet  eight  inches  northwardly 
from  the  northwesterly  corner  of  said  Grove  street 
and  Woodruff  avenue,  running  thence  northeasterly 
along  said  Grove  street  twenty-five  feet,  thence  on 
a  line  parallel  with  Woodruff  avenue,  one  hundred 
and  eight  feet  nine  inches  to  lot  No.  80  on  said  map, 
and  thence  southwesterly  along  lot  No.  80,  twenty- 
five  feet,  and  thence  southeasterly  and  parallel  with 
Woodruff  avenue,  one  hundred  and  eight  feet  nine 
inches  to  the  westerly  side  of  Grove  street,  the  point 
or  place  of  beginning."  ^ 

Estren  mortgaged  this  plot,  by  mortgage,  dated 
April  21,  1871.  The  mortgage  was  foreclosed.  On 
the  foreclosure  sale  the  Excelsior  Savings  Bank 
became  the  purchaser.  The  referee  conveyed  to  the 
Savings  Bank  by  deed,  dated  October  26,  1872. 
The  Bank,  by  deed,  dated  July  1,  1873,  conveyed  to 
James  Cassin ;  James  Cassin  and  wife,  by  deed 
dated  June  10,  1874,  conveyed  to  Michael  Dugan; 
Michael  Dugan,  by  deed,  dated  November  1,  1886, 
conveyed  to  Eliza  Dunn,  the  defendant.  The  referee's 
deed,  and  all  the  subsequent  deeds,  conveyed  by  the 
same  description  as  is  contained  in  the  above  deed 
from  Demarest  and  wife  to  Estren.  This  constitutes 
defendant's  chain  of  title. 

25 
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On  the  24tli  of  October,  1867,  Demarest  and  wife 
conveyed  to  John  Pritchard  a  plot  of  ground.  The 
deed,  after  containing  the  same  reference  to  lot  79 
as  is  contained  in  the  above  deeds,  described  the 
property  conveyed  as  follows :  **  The  premises  here- 
by conveyed  being  bounded  and  described  as  follows  : 
beginning  at  a  point  on  the  northwesterly  side  of 
Grove  street,  distant  one  hundred  and  ninety-two  feet 
eight  inches  northwesterly  from  the  northwesterly 
corner  of  said  Woodruff  avenue  and  Grove  street 
running  thence  northwesterly  along  Grove  street, 
twenty- five  feet,  and  thence  northwesterly  and  par- 
allel with  Woodruff  avenue,  one  hundred  and  eight 
feet  and  nine  inches  to  lot  No.  80  on  said  map,  and 
thence  southeasterly  along  lot  number  80,  twenty- 
five  (25)  feet,  and  thence  southwesterly  and  parallel 
with  Woodruff  avenue  one  hundred  and  eight  feet 
and  nine  inches  to  the  westerly  side  of  Grove  street, 
the  point  and  place  of  beginning." 

The  other  facts  sufficiently  appear  in  the  opinion. 

Shepard  &  Osbom,  attorneys  and  of  coimsel,  for 
appellant,  argued : — 

I.  Defendant's  motion  to  dismiss  the  complaint 
was  properly  denied.  Possession  is  prima  facie  evi- 
dence of  title.  It  was  conceded  on  the  trial  that 
plaintiff  and  his  grantors  had  been  in  possession  of 
the  land  in  litigation  from  1869  to  1887,  when  the 
defendant  intruded  upon  him  and  took  possession 
thereof.  Day  v.  Alverson,  9  Wend.  223;  Smith  r. 
Lorillard,  10  John.  338;  Carlton  v.  Darcy,  90  N.  Y. 
573;  46  Super.  484;  Mayor,  etc.,  v.  Carleton,  113 
N.  Y.  284.  Admit,  for  the  sake  of  argument,  that 
Estren,  prior  to  building  the  fence,  had  the  paper 
title  to  the  land  in  litigation.  The  defendant  could 
not  take  advantage  of  that  fact  until  she  had  con- 
nected herself  with  Estren's  title;  no  one  but  Estren 
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or  his  grantees  could  say  that  plaintiflf  had  not  the 
true  title,  because  the  plaintiff  and  his  grantors  had 
been  confirmed  in  the  possession  by  Estren,  and 
until  he,  or  those  who  had  his  estate,  turned  him 
out,  plaintiff  had  a  good  title  against  the  world. 
Jackson  v.  Harder,  4  John.  202;  Murphy  v.  Loomis, 
26  Hun,  659;  Christy  v.  Scott  et  al.,  14  How.  U.  S. 
292;  Jackson  v.  Hazeti,  2  John.  22;  Trull  v.  Granger, 
8  iV:  Y.  118. 

11.  The  defendant  did  not  connect  herself  with 
the  title  of  any  person  who  had  owned  the  land  in 
litigation,  and  hence  did  not  show  any  title  thereto 
in  herself,  and  was  a  mere  trespasser.  At  the  time 
of  the  execution  of  the  several  deeds  in  defendant's 
chain  of  title,  made  after  1869,  the  land  in  litigation 
was  part  of  a  lot  inclosed  by  a  substantial  fence  and 
in  possession  of  plaintiff  and  his  grantors,  under  a 
claim  of  title  adverse  to  that  of  the  grantors  in  said 
deeds,  therefore  the  said  deeds  were  void.  Ellwood 
V.  Northrup,  106  N.  7.  173;  Sands  v.  Hughes,  53  lb. 
296;  1  R.  S.  p.  739,  §  147;  7th  Ed.  p.  2196;  Code  of 
Civil  Procedure,  §  370;  Turner  v.  Baker,  64  Mo.  238; 
Terry  v.  Chandler,  IQ  N.  Y.  356;  Davis  v.  To^jmsend, 
10  Barb.  341;  Penn  v.  Lord  Baltimore,  1  Vesey  Sen. 
444.  Sneed  v.  Osborn,  25  Cal.  619;  Blair  v.  Smith, 
16  Mo.  273. 

III. — The  court  erred  in  excluding  the  deed  from 
Demarest  to  Pritchard,  because  the  making  and  de- 
livery affords  aid  in  the  construction  of  the  deeds  to 
Estren  and  Matthew  Mills.  It  is  evident  from  the 
surrounding  circumstances  that  in  the  deed  from 
Christopher  Robley  to  Demarest,  there  was  a  mis- 
take in  the  call  "  parallel  with  Woodruff  avenue." 
At  that  time  the  property  in  Robley's  possession 
was  surrounded  by  substantial  fences,  one  of  which 
was  along  lot  97  and  another  parallel  thereto  at 
right  angles  to  Grove  street,  and  neither  of  them 
parallel  to  Woodruff  avenue.    It  would  have  become 
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manifest  from  the  admission  in  evidence  of  the  deed 
from  Demarest  to  Pritchard  that  Demarest  at  the 
time  of  the  conveyance  to  Estren  did  not  own  the 
land  in  litigation.  Under  a  proper  construction  of 
the  Pritchard  deed  the  land  conveyed  thereby  is 
marked  by  the  lines  0.  N.  D.  C.  and  not  0.  P.  Z.  C. 
on  Plain tiflTs  Exhibit  1.  (1).  The  monument  "  Lot 
80"  must  control  the  call  "parallel  to  Woodruff 
Ave,"  it  being  a  course.  Wendell  v.  The  People, 
supra.  (2)  The  call  "  part  of  lot  79  "  is  very  impor- 
tant. Rutherford  v.  Tracy,  48  Mo.  326.  (3)  The 
call  '*  thence  25  feet  along  lot  80  "  cannot  be  carried 
out  if  the  call  **  parallel  to  Woodruff"  is  allowed  to 
prevail.  (4)  At  the  time  of  the  conveyance  Dem- 
arest owned  no  part  of  lot  97.  The  construction 
answering  to  the  lands  which  the  grantor  owned 
should  be  taken  to  be  the  true  one  if  possible. 
Greenleaf  on  Evidence,  12  Ed.,  §  301  ;  Jackson  v. 
Loomis,  19  John.  449;  Lush  v.  Druse,  4  Wend.  313; 
Jackson  v.  Marsh,  6  lb.  281  ;  People  v.  Storm,  97  N. 
Y.  364.  Length  of  time  and  adverse  possession  were 
not  the  prevailing  grounds  in  Lush  v.  Druse.  (5) 
The  lines  of  long  possession  should  control  in  a  case 
of  ambiguity.  Preston's  Heirs  v.  Bomar,  6  Wheat. 
580  ;  Stone  v.  Clark,  infra  ;  Hastings  v.  Clark,  36 
Cal.  126.  (6)  Course  is  of  no  more  importance  of 
itself  in  the  construction  of  a  deed  than  distance. 
The  circumstances  of  each  case  must  determine. 
Preston's  Heirs  v.  Bomar,  6  Wlieat.  580.  Li  view  of 
the  facts  in  the  case  the  call  "  parallel  to  Woodruff 
Ave."  must  be  considered  false  descriDtion  and  re- 
jected.  The  distance  is  correct.  It  follows  that  if 
the  deed  dated  Oct.  24,  1867,  to  Pritchard  is  con- 
strued to  convey  the  land  0.  N.  D.  C.  that  for  the 
same  reasons  in  the  deed  dated  Oct.  28,  1867,  from 
Demarest  to  William '  Mills,  the  calls  parallel  to 
•'Woodruff  Ave."  must  be  rejected  and  the  land 
conveyed  be  bounded  westerly  by  a  line  drawn  from 
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L.  to  *•  lot  80  "  at  right  angles  to  Grove  street,  and 
deed  dated  0.  N.  The  same  reasoning  applies  to  the 
paralle  to  Nov.  4,  1867,  from  Demarest  to  Matthew 
Mills,  and  to  all  the  deeds  in  plaintiflTs  chain  of  title 
made  after  the  last  named  deed,  and  their  westerly- 
lines  must  be  held  to  rim  along  the  line  H.  I.  and 
not  parallel  to  Woodruff  avenue.  Therefore  when 
Esterntook  his  deed  from  Demarest,  dated  April  10, 
1868,  Demarest  did  not  own  the  land  in  litigation 
and  could  not  have  conveyed  it  to  Estren.  To  run 
these  lines  parallel  to  Woodruff  avenue  would  be  to 
abandon  the  long  established  lines  of  the  fences 
(1853),  and  encroach  on  lot  97,  (which  Robley  did 
not  own)  9  feet  4  inches,  and  would  conflict  with 
the  terms  of  the  deed  which  called  for  a  part  of  lot 

79  only,  and  for  no  part  of  lot  97.  The  deed  called 
for  a  line  beginning  at  the  corner  of  Grove  street 
and  lot  97,  running  parallel  with  Woodruff  avenue 
to  lot  80.  This  is  an  impossible  line,  as  it  would  run 
into  lot  97  and  never  reach  lot  80.     At  this  time  lot 

80  was  a  monument  marked  by  a  substantial  fence. 
Wendell  v.  The  People,  8  Wend.  183.  The  error  in 
the  deed  from  Christopher  Robley  to  Demarest  in 
the  call  **  parallel  to  Woodruff  avenue  "  is  perpetu- 
ated in  the  deeds  Demarest  to  Mathew  Mills,  Dem- 
arest to  William  Mills,  and  Demarest  to  Estern, 
and  the  excluded  deed  from  Demarest  to  Pritchard. 
The  four  deeds  make  up  exactly  the  quantity  of 
land  conveyed  to  Demarest  by  Christopher  Robley. 
Meyer  v.  Boyd,  Daily  Register,  June  15,  1889;  51 
Hun,  291. 

IV.  Under  a  proper,  construction  of  the  deeds 
from  Demarest  the  common  owner  to  Matthew  Mills 
and  Demarest  to  Estren  the  disputed  line  should 
have  been  held  to  run  at  right  angles  to  Grove  street, 
and  not  parallel  with  Woodru'ff  avenue.  Within  the 
following  cases  the  distance  must  control  the  course 
as  the  line  is  short  and  can  be  accurately  meas- 
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ured.  Danziger  v.  Boyd,  53  Super.  Ct.  398  ;  Higin- 
botham  v.  Stoddard,  72  N.  Y.  94;  Lovejoy  v.  Tietjen, 
47  Hun,  321. 

V.  But  if  the  court  should  be  of  the  opinion  that 
the  **  distance  "  (108  feet,  9  inches)  and  the  "  monu- 
ment "  (Lot  80)  do  not,  of  themselves  control  the 
course  parallel  with  WoodruflF  avenue,  yet  the  deeds 
are  capable  of  two  constructions,  and  practical  loca- 
tion, in  accordance  with  one  construction  is  of  great 
importance  in  determining  the  intention  of  the 
parties.  Danziger  v.  Boyd,  supra,  400;  Ratcliffe  v. 
Gray,  3  Keys,  513  and  cases  cited  ;  Stewart t?.  Patrick, 
68  N.  Y.  450  ;  Kingsland  v.  The  Mayor,  45  Hun,  198; 
Dend  Harring  v.  Van  Houten,  2  Zabriskie,  68;  (25 
years  were  required  to  make  title  by  adverse  pos- 
session) ;  Stone  v.  Clark,  1  Met.  378. 

VI.  The  defendant  is  estopped  to  deny  that  the 
line  was  correctly  located  by  Samuel  W.  Estren 
along  the  line,  at  right  angles  to  Grove  street.  That 
line  had  been  settled  by  agreement  at  least  as  early 
as  1869,  and  had  been  acquiesed  in  for  more  than  18 
years.  In  the  following  cases  practical  location  has 
been  deemed  conclusive,  and  the  parties  estopped 
though  made  under  mistake.  Location  for  18  years, 
Jackson  v.  Ogden,  7  John,  238;  3  Keyes,  Ct.  of  App. 
513  ;  Location  for  19  years,  Jackson  v.  Van  Corlear, 
11  John.  122.  Location  for  12  years,  Jackson  v. 
McConnell,  12  Wend.  422.  The  case  of  Sandford  v. 
McDonnell,  53  Hun,  263,  relied  on  by  the  defendant 
is  not  analogous  to  the  case  at  bar.  There  appears 
to  have  been  in  that  case  no  ambiguity  or  uncer- 
tainty in  the  deed.  The  survey  was  erroneous,  not 
the  construction  of  the  deed.  The  line  was  acqui- 
esced in  five  years  only.  Vosburgh  v.  Teator,  Z2  N. 
Y.  561  ;  Cutler  v.  CaUison,  72  111.  113. 

VII.  The  construction  claimed  by  the  plaintiflF 
will  work  practical  justice  between  the  parties.  The 
court  shoiild  be  astute  to  make  such  a  construction. 


CASEY  B.  DUNN.  3  91 


Bespondent's  points. 


Jackson  v.  Ogden,  supra,  240.  The  defendant,  when 
she  bought,  was  notified  of  plaintiffs  claim  by  the 
fact  that  plaintiff  was  in  adverse  possession  of  the 
land.  She  cannot  complain.  Demarest  was  alive 
and  acquiesced  in  the  practical  location  and  is  bound, 
having  acquiesced  for  such  a  long  time.  If  plaintiff 
prevails,  the  lines  are  made  at  right  angles  with  the 
street.  There  is  land  enough  for  all  parties  inter- 
ested, and  each  gets  what  he  bought.  If  defendant 
prevails  she  is  allowed  to  keep  9  feet  4  inches  of 
land  for  which  she  has  paid  nothing,  and  the  rear 
line  of  her  lot  will  be  34  feet  4  inches  long,  instead 
of  25  feet  long,  as  called  for  in  her  deed,  while 
plaintiff  loses  9  feet  4  inches  of  land  for  which  he 
has  paid. 

VIII.  The  jury,  from  the  circumstances,  might 
have  presumed  a  grant  of  the  land  in  litigation  from 
Estren  or  his  grantees  to  the  plaintiff  or  his  grantors. 
Jackson  v.  McConnell,  19  Wend.  177  ;  Miner  v. 
Mayor,  37  Super.  189  ;  Adams  t?,  Rockwell,  16  Wend. 
285. 

IX.  The  plaintiff  showed  title  by  adverse  pos- 
session by  himself  and  his  grantors  for  more  than 
20  years  prior  to  the  commencement  of  the  action. 

Meyer  Butzel,  attorney,  and  Joseph  Fettretch  of 
counsel,  for  respondent,  argued  : — 

I.  The  description  in  the  respective  deeds  is  in 
no  way  ambiguous,  and  Demarest,  the  original 
grantor  of  both  parties,  when  he  made  the  convey- 
ances, had  the  land  to  answer  the  calls  and  bound- 
aries of  the  respective  pieces  conveyed,  and  there  is 
not  the  slightest  diflSculty  in  running  the  lines  as 
specified  in  the  respective  deeds.  This  being  so,  we 
are  bound,  and  must,  in  order  to  get  at  the  intent  of 
the  parties  to  the  conveyances  in  respect  to  the 
premises  to  be  conveyed,  look  at  the  deeds  them- 
selves. Seaman  v.  Hogeboom^  21  Barb.  398  ;  Hub- 
bell  V.  McCulloch.  47  lb.  287  ;  Drew  v.  Swift,  46  N. 
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Y.  204  ;  Robinson  v.  Kine,  70  lb.  154  ;  Lawrence  v. 
Palmer,  71  lb.  607  ;  Thayer  v.  Finton,  108  lb.  397. 

II.  As  to  any  title  in  the  plaintiff  by  adverse 
possession.  The  proofs  do  not  show  any  of  the  ele- 
ments of  an  adverse  possession  under  the  anthor- 
ities,  Cleveland  v.  Crawford,  7  Hun,  622  ;  Seaman  t?. 
Hogeboom,  21  Barb.  398  ;  Hubbell  v.  McCuUoh,  47 
lb.  287  ;  Crary  v.  Goodman,  22  N.  Y.  170  ;  Pope  v. 
Hanner,  74  lb.  240. 

III.  As  to  practical  location.  There  was  no  dis- 
puted boundary  and  no  fixing  of  a  dividing  line  by 
agreement  between  the  parties  in  interest.  Baldwin 
V.  Brown,  16  N.  Y.  363^;  Vosburg  v.  Teator,  32  lb. 
568;  Corning  v.  Troy  Iron  and  Nail  Co.,  44  lb.  595; 
Drewv.  Swift,  46  lb.  208;  Robinson  v.  Phillips,  1 
T.  &  C.  154;  Sanford  v.  McDonald,  53  Hun,  265  and 
266. 

IV.  As  to  the  suggestion  of  the  plaintiff  that 
from  the  time  of  the  delivery  of  the  deeds  from 
Estren  and  his  grantees  to  and  including  the  one  to 
the  defendant  herself.  Mills  and  his  successors  and 
their  grantees  were  in  adverse  possession,  and  con- 
sequently, that  the  deeds  from  Estren  and  his 
grantees  were  void,  there  is  no  proof  of  any  entry 
of  Mills  or  any  one  else  under  a  claim  of  title,  by 
deed  or  otherwise,  adverse  to  the  true  owner,  and 
further  says  that  the  rule  in  such  a  case  as  this  has 
been  decided  to  be  against  the  plaintiff's  contention. 
Crary  v.  Goodman,  22  N.  Y.  170;  Dawley  v.  Brown, 
79  lb.  390;  Harris  v.  Oakley,  7  N.  Y.  Supplement, 
232;  Hallas  v.  Bell,  53  Barb.  248. 

V.  As  to  the  exceptions  which  have  reference  to 
the  relations  between  the  plaintiff  and  Mr.  Pritchard, 
the  owner  of  premises  fifty  feet  away  from  the  land 
owned  by  the  plaintiff  under  the  deed  from  Matthew 
Mills,  it  is  not  claimedby  plaintiff  that  Mr,  Pritchard 
ever  had  any  interest  in  the  land  conveyed  to  either 
Estren  or  Matthew  Mills,  or  in  the  lot  immediately 
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adjoining  either,  and  it  is  submitted  that  the  Justice 
was  correct  in  his  ruling. 

VI.  Whether  Demarest  when  he  made  the  deeds 
to  Estren  and  Mills  was  or  was  not  the  owner  of  lot 
97  was  a  matter  of  no  moment.  To  give  the  lands 
conveyed  by  Demarest  to  Estren  and  Mills  did  not 
require  any  part  of  lot  97,  and  so  it  was  immaterial 
whether  he  owned  it  or  not;  it  was  not  competent, 
material  or  relevant  for  any  piirpose  within  the  is- 
sues  in  the  case  at  bar,  and  did  not  tend  to  show 
that  the  deed  from  Demarest  to  Mills  contained  the 
locus  in  quo. 

By  the  Couet. — Sedgwick,  Ch.  J. — The  action  is 
in  ejectment.  The  question  in  the  case  concerns 
the  construction  of  the  description  in  several  deeds 
under  which  plaintiff  claims.  That  description  is 
**  Beginning  at  a  point  on  the  northwesterly  side  of 
Grove  street,  distant  142  feet  8  inches  northeasterly 
from  the  northwesterly  corner  of  said  Woodruff 
avenue  and  Grove  street,  running  thence  northeast- 
erly along  Grove  street  25  feet,  and  thence  north- 
westerly and  parallel  with  Woodruff  avenue  \(i%  feet  9 
inches  to  lot  No.  80  on  said  map  ;  thence  southwest- 
erly along  lot  No.  80,  25  feet  and  thence  southeasterly 
and  parallel  with  Woodruff  avenue  108  feet  9  inches  to 
the  westerly  side  of  Grove  street,  the  point  or  place 
of  beginning.*' 

If  this  description  were  applied  to  the  land  itself, 
it  would  appear  that  the  lines  said  to  be  parallel  to 
Woodruff  avenue,  if  protracted  no  more  than  108 
feet  9  inches,  would  not  reach  lot  No.  80,  by 
5  inches,  if  protracted  those  five  inches  further 
they  would  reach  lot  No.  80.  For  this  reason  the 
plaintiff  claims  that  those  lines  should  in  fact  be 
run,  not  parallel  to  Woodruff  avenue,  but  in  such  a 
a  direction  that  at  the  end  of  108  feet,  9  inches 
they  would  reach  lot  No.  80.    If  this  position  were 
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right,  then  the  plaintiflF  showed  as  against  the  de- 
fendant, title  to  the  locits  in  quo. 

The  qnestion  i8>  did  the  grantors  intend  that  the 
lines  should  not  be  parallel,  or  did  they  make  a  mis- 
take as  to  the  length  of  those  lines  that  can  be  cor- 
rected by  the  other  terms  of  the  deed.  There  is 
no  evidence  that  the  lines  were  not  meant  to  be 
parallel  to  WoodruflF  avenue.  There  is  certainty  in 
the  expression  and  the  lines  can  be  applied  to  the 
land  as  it  was  owned  at  the  time  of  the  various 
deeds.  It  is  equally  certain  that  they  meant  that 
the  lines  should  be  extended  to  lot  Number  80,  and 
that  the  northern  boundary  should  run  along  that 
lot.  It  is  the  necessary  inference  from  these  cer- 
tainties that  there  was  a  mistake  in  describing  the 
length  of  the  parallel  lines  108  feet,  9  inches,  and 
that  it  was  intended  that  those  lines  should  extend 
109  feet  2  inches.  The  learned  judge  below  was 
correct  in  his  construction  of  the  conveyances. 

The  plaintiff  was  not  in  such  an  adverse  posses- 
sion of  the  locus  in  quo^  that  certain  deeds  offered  to 
show  defendant's  title  were  void  under  the  statute. 
To  avoid  a  deed  for  such  a  reason  it  must  appear 
that  the  adverse  possession  was  under  claim  of  a 
specific  title,  and  that  the  specific  title  is  hostile  to 
the  title  made  by  the  conveyances.  In  the  present 
case,  there  was  no  other  specific  title  claimed  than 
under  the  deeds  that  have  been  construed.  By 
their  proper  construction  they  were  not  in  conflict 
with  the  conveyances  claimed  to  be  void. 

The  plaintiff  did  not  show  an  adverse  possession 
that,  maintained  for  20  years,  makes  title  or  pre- 
sumption of  title.  The  fence  was  not  built  until 
1869.  Nor  was  there  any  practical  location,  as  it 
is  called,  of  a  boundary  which  would  affect  plaintiff's 
title.  In  the  first  place,  there  was  not,  in  fact,  any 
doubt  as  to  the  true  lines,  although  th,e  parties  may 
have  erred  as  to  the  correct  position  of  the  lines.  In 
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the  second  place,  from  the  testimony  given,  the 
parties  actually  intended  that  the  fence  should  be 
built  according  to  the  true  and  valid  positions  of 
the  lines. 

It  was  argued  by  the  learned  counsel  for  appel- 
lants, that  from  the  lines  contained  in  conveyances 
of  neighboring  property,  some  of  which  were  in  evi- 
dence, and  some  excluded,  it  was  manifest  that  the 
lines  in  question  were  meant  to  be  not  parallel  to 
Woodruff  avenue,  but  at  right  angles  with  Grove 
street,  for  the  reason  that  in  that  case  the  lines  of 
the  deeds,  under  which  plaintiff  claims,  would  agree 
in  direction  with  the  lines  of  the  conveyances  of  the 
neighboring  land.  The  argument  is  ineflScacious, 
because  the  grantors  of  plaintiff  had  the  legal  power 
to  convey  their  property  as  they  saw  fit  to  describe 
it,  although  that  description  might  not  be  made 
under  a  system  which  others  used  for  their  prop- 
erty. 

The  judgment  and  order  appealed  from  should  be 
affirmed  with  costs. 

Fbeedman,  J.,  concurred. 


In  Re  FREDERICK  LINGSWEILER,  Judgment  Ceed- 
iTOB,  Appellant,  v.  CHARLES  LINGSWEILER, 
Judgment  Debtoe,  Respondent. 

Superseding  order  competently  made^  what  not  ground/or— Crderfor  examina" 
Uon  qf  third  party  in  gupplementarif  proceedings^  when  return  of  execution 
not  cooMcfoT  superseding  * 

Where  an  order  has  been  competently  made,  it  cannot  be  superseded  by  rea- 
son of  events  subsequently  occurring  unless  they  are  such  as  change  the 
rights  of  the  parties  in  requiring  an  order  different  from  that  allowed,  or 
would  have  called  for  another  kind  of  disposition  of  the  matter  finally. 

The  bare  fact  that  after  an  order  for  the  examination  of  a  third  party  has 
been  competently  made  in  supplementary  proceedings,  the  execution  has 
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been  returned,  it  not  appearing  that  it  was  returned  satisfied,  is  not  suffi- 
cient cause  for  superseding  the  order. 

Before  Sebgwigk,  Ch.  J.,  and  Ingbaham,  J. 

Decided  January  6, 1800. 

Appeal  by  judgment  creditor  from  an  order  vacat- 
ing an  order  for  the  examination  of  a  third  person 
in  proceedings  supplementary  to  execution.  The 
facts  suflSciently  appear  in  the  opinion. 

James  A.  Donegan,  attorney,  and  Henry  Huffman 
Browne,  of  counsel,  for  appellant,  argued : — 

The  return  of  an  execution  unsatisfied  after  the 
making  but  before  the  service  of  an  order  for  the 
examination  of  a  third  person  in  supplementary  pro- 
ceedings is  not  suflScient  ground  for  vacating  the 
order.  Code  Civ.  Pro.,  §§  2432,  2441 ;  Gibson  v.  Hag- 
gerty,  37  N.  Y.  555;  Riddle  &  Bullard  on  Supple- 
mentary Proceedings  (3  ed.),  pp.  12,  13,  17.  This 
proceeding  is  in  part  a  substitute  for  the  old  credi- 
tor's bill;  this  is  well  settled.  Vide  Webber  v. 
Hobby,  13  How.  382;  Barnes  v.  Morgan,  3  Hun,  703; 
Driggs  V.  Williams,  15  Abb.  477;  Allen  v.  Starling, 
26  How.  57;  Sale  v.  Lawson,  4  Sandf.  718;  Oar's 
Case,  2  Abb.  257;  Owen  v.  Dupignac,  9  lb.  180.  This 
being  so,  the  ruling  in  the  recent  case  of  the  Royer 
Wheel  Co.  v>.  Fielding,  31  Hun,  274,  is  in  point. 

Cook  &  Schuck,  attorneys,  and  Peter  Cook  of  coun- 
sel, for  respondent,  cited : — 

Code  Civil  Procedure,  §§  2432,  2441,  416,  433;  Rid- 
dle &  Bullard  on  Supplementary  Proceedings,  p  108 

By  the  Coubt.^— Sedgwick,  Ch.  J. — The  judgment 
creditor  obtained  an  order,  under  section  2441,  Code 
Civil  Procedure,  for  the  examination  of  a  person 
averred  to  have  in  her  possession  property  belonging 
to  the  execution  debtor.   The  affidavits  showed  what 
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at  the  time  was  the  fact,  that  the  execution  had 
not  been  returned.  Before  the  return-day  of  the 
order,  the  execution  debtor,  not  the  third  person, 
moved  that  the  order  be  vacated.  The  motion  was 
granted.  The  ground  of  this  disposition  only  ap- 
pears in  the  recital  of  the  order  then  made,  as  fol- 
lows :  "and  it  now  appearing  that  at  the  time  of 
the  service  of  copies  of  said  aflSdavit  and  order,  said 
execution  had  been  returned,  etc." 

In  my  opinion,  to  justify  superseding  the  original 
order,  it  was  necessary  to  prove  that  after  it  was 
allowed,  something  had  occurred  which  changed  the 
rights  of  the  parties  in  requiring  an  order  diflferent 
from  that  allowed,  or  which  would  have  called  for 
another  kind  of  disposition  of  the  matter  finally. 
The  mere  fact  of  the  return  of  the  execution  would 
not  have  called  for  another  kind  of  order  or  for  an- 
other kind  of  exercise  of  the  power  of  the  court. 
Code  Civil  Procedure,  §§  2447,  8,  9.  If  the  execu- 
tion had  been  returned  satisfied,  then  the  court 
would  have  been  without  power  to  direct  the  person 
examined  to  pay  or  to  deliver.  The  respondent  was 
bound  to  show  this.  There  was  no  presumption 
of  satisfaction.  It  was  consistent  with  the  recital 
that  the  execution  had  been  returned  partly  unsatis- 
fied. 

As  it  does  not  appear  by  the  record  that  the  judg- 
ment debtor  had  been  called  into  the  proceeding  by 
a  notice  required  by  the  court,  Code  Civil  Procedure, 
§§  2441-2447,  and  was  a  party  to  it,  there  may  be 
a  doubt  whether  he  had  a  right  to  make  the  motion 
below.  This  was  not  considered  by  the  argument 
of  the  appeal,  and  is  not  passed  upon. 

The  order  should  be  reversed,  and  the  motion 
denied,  with  $10  costs. 

Ingbaham,  J.,  concurred. 
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THOMAS  MACKELLAR,  Respondent,  v.  THOMAS 
FARRELL  and  THOMAS  HAGAN,  Appellants. 

Sureties  on  an  imdert<iking  given  to  stay  proceedings  on  ajttdgment  (^fore- 
closure and  sale  pending  an  appeal  to  general  term^  when  not  relieved  from 
liability  by  proceedings  taken  to  obtain^  and  the  obtaining^  a  stay  pending 
an  appeal  to  the  Court  qf  Appeals.^Procuring  the  appointment  of  a  per- 
son in  place  qf  a  receiver  declining  to  act,  when  not  violation  of  a  stay. 

The  sureties  on  an  undertaking  given  to  stay  proceedings  on  an  appeal  to 
the  general  term  from  a  judgment  of  foreclosure  and  sale,  are  not  relieved 
from  the  liability  thereby  assumed  by  reason  of  an  appeal  taken  from  the 
affirmance  of  the  judgment  to  the  court  of  appeals  and  proceedings  on  the 
judgment  below  being  stayed  against  the  opposition  of  the  respondent 
pending  such  appeal,  pursuant  to  the  provisions  of  law  upon  the  giving  of 
an  undertaking  under  §  1331  of  the  Code  of  Civil  Procedure. 

An  order  made  under  §1331  of  the  Code  of  Civil  Procedure  upon  the  applica- 
tion of  the  appellant  against  the  opposition  of  the  respondent  fixing  the 
amount  of  the  undertaking  to  be  given  on  the  appeal  to  the  court  of  ap- 
peals for  the  purpose  of  staying  proceedings,  giving  the  appellant  fourteen 
days  in  which  to  file  the  undertaking,  and  staying  proceedings  in  the 
meantime,  does  not  amount  to  a  novation  and  substitution  of  the  under- 
taking given  under  the  order  in  the  place  and  stead  of  that  given  on  the 
appeal  to  the  general  term. 

Neither  the  possibility  that  the  mortgaged  property  may,  or  the  fact  that  it 
actually  has,  pending  the  appeal  to  the  court  of  appeals,  so  depreciated  in 
value  as  that  a  sale  Uiereof  after  affirmance  by  the  court  of  appeals,  pro- 
duces a  deficiency  which  would  not  have  occurred  if  the  property  had  been 
sold  as  soon  after  the  general  term  judgment  as  ^rith  reasonable  diligence 
it  could  have  been,  will  not  take  the  case  out  of  the  general  rule  governing 
the  liability  of  sureties  on  undertakings  given  to  stay  proceedings  on  appeal 
from  judgment.  The  possibility  of  sudi  depreciation  is  one  of  the  risks 
the  sureties  assumed. 

An  application  made  pending  a  stay  of  proceedings  under  a  judgment  for  the 
appointment  of  a  person  in  place  of  a  receiver  who  had  been  appointed  be- 
fore judgment  but  who  had  declined  to  act,  is  not  a  violation  of  the  stay. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingbaham,  J  J. 

Decided  January  6,  1800. 

Appeal  by  defendants  from  a  judgment  entered 
upon  a  verdict  directed  against  them  at  trial  term. 
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Appellant's  points. 


A  judgment  of  foreclosure  and  sale  having  been 
rendered  in  an  action  pending  between  Thomas 
MacKellar,  the  plaintiff  herein,  and  George  W. 
Rogers,  impleaded,  with  others,  the  defendants  in 
order  to  enable  Rogers  to  stay  proceedings  on  the 
judgment  pending  an  appeal  to  the  general  term, 
executed  the  undertaking  on  which  this  action  is 
brought. 

The  undertaking  was  given  under  §§  1352  and  1331 
of  the  Code  of  Civil  Procedure,  and  provided,  among 
other  things,  that,  if  the  judgment  should  be  aflSrmed 
or  the  appeal  dismissed,  the  appellant  would  pay 
any  deficiency  that  might  occur  on  the  sale  in  dis- 
charging the  sum  to  pay  which  the  sale  was  directed 
with  interest,  costs  and  all  expenses  chargeable 
against  the  proceeds  of  sale,  not  exceeding  the  sum 
mentioned  in  the  undertaking. 

The  judgment  was  aflSrmed  at  general  term. 
Rogers  appealed  to  the  court  of  appeals,  and  in 
order  to  procure  a  stay  pending  the  appeal  moved 
on  notice  for  an  order  fixing  the  amount  of  the 
undertaking  to  be  given  pursuant  to  above  cited 
section  1331,  and  procured  a  stay  of  proceeding  until 
the  hearing  and  decision  of  the  motion.  The  motion 
was  opposed  by  the  plaintiff,  but  was  granted  and 
the  amount  fixed,  and  the  appellants  given  fourteen 
days  within  which  to  file  the  undertaking — ^proceed- 
ings in  the  meantime  being  stayed.  An  undertaking 
was  given  pursuant  to  such  order,  and  the  proceed- 
ings on  the  judgment  were  thereby  stayed  pending 
the  appeal  to  the  court  of  appeals.  The  judgment 
was  aflSrmed  by  the  court  of  appeals,  a  sale  was 
made  and  resulted  in  a  deficiency,  to  recover  which 
this  action  is  brought. 

Other  matters  appear  in  the  opinion. 

John  C.  Shaw,  attorney,  and  E.  J.  Myers  of  counsel, 
for  appellants,  raises  the  following  points  : — 
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I.  The  order  of  the  special  term  providing  for  the 
stay  pending  the  appeal  to  the  court  of  appeals,  upon 
the  execution  and  filing  of  an  undertaking  in  the 
sum  of  sixteen  thousand  two  hundred  and  ninety - 
seven  dollars  and  ninety-seven  cents  ($16,297.97), 
being  made  without  notice  to  and  consent  of  the 
sureties,  discharged  them  from  further  liability  on 
their  undertaking,  because  it  amounted  to  a  nova- 
tion in  law,  and  a  substitution  of  the  new  undertak- 
ing in  the  place  and  stead  of  the  former  undertak- 
ing. 

II.  The  order  appointing  a  receiver  after  the  xm- 
dertaking  on  the  appeal  to  the  general  term  had 
been  given  was  a  violation  of  the  stay,  and  operated 
to  discharge  the  sureties.  These  propositions  were 
supported  by  an  extended  argument;  but  no  author- 
ities were  cited. 

George  M.  MacKeUar^  attorney  and  of  counsel,  for 
^•espondent,  on  the  questions  considered  in  the  opin- 
ion, argued : —    . 

I.  The  plaintiff  did  not  proceed  to  obtain  the 
appointment  of  a  receiver,  contrary  to  the  terms  of 
the  stay.  The  receiver  was  appointed  March  31, 
1885,  before  the  action  had  been  tried.  The  receiver 
appointed  declining  to  act,  application  was  made  to 
have  some  person  appointed  in  his  place.  The 
orders  and  the  giving  of  the  undertakings  only  stay- 
ed proceedings  under  the  judgment.  Code,  §§  1351- 
1331. 

II.  The  undertaking  given  upon  the  appeal  to 
the  court  of  appeals  was  not  a  substitute  for  the 
undertaking  given  by  the  defendants  upon  the  ap- 
peal to  the  general  term.  In  support  of  this  counsel 
cited  the  cases  referred  to  in  the  opinion. 

By  the  Court. — Freedman,  J. — This  action  is 
brought  upon  an  undertaking  executed  by  the  de- 
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fendants  and  given  upon  an  appeal  taken  to  the 
general  term  from  a  judgment  of  foreclosure  and 
sale  in  the  action  of  MacKellar  v.  Rogers  by  the  de- 
fendant in  that  action.  The  defendants  here  resist 
recovery  upon  the  ground  that  after  the  aflSrmance 
of  the  judgment  in  MacKellar  v.  Rogers  by  the  gen- 
eral term,  the  defendant  in  that  action  obtained  a 
stay  of  proceedings,  pending  an  appeal  taken  to  the 
court  of  appeals  from  the  judgment  of  affirmance 
upon  giving  an  undertaking. 

The  defendants  claim  that  the  stay  was  obtained 
against  their  wishes,  but  it  is  equally  true  that  it 
was  obtained  against  the  wishes  of  the  plaintiff,  for 
the  latter  opposed  the  granting  of  it  as  well  as  he 
could.  The  fact  is  that  the  stay  was  granted  by  the 
court  on  a  special  motion  made  for  that  purpose  and 
opposed  by  the  plaintiflF. 

The  undertaking  by  the  defendants  was  for  the 
payment  of  any  deficiency  which  should  occur  upon 
a  sale  of  the  mortgaged  premises,  not  exceeding  the 
sum  of  $2,500. 

The  understanding  which  constituted  the  basis 
for  the  stay  complained  of  was  to  the  like  effect, 
except  that  it  was  to  the  amount  of  $16,297.97,  and 
also  covered  the  costs  of  the  appeal  to  the  court  of 
appeals. 

The  question,  therefore,  is  whether  the  de- 
fendants, as  sureties  upon  the  first  undertak- 
ing, upon  the  affirmance  of  the  judgment  by  the 
general  term,  had  such  an  absolute  right  to  have 
the  sale  of  the  real  estate  under  the  judgment 
of  foreclosure  take  place  and  to  have  the  pre- 
cise extent  of  their  liability  determined,  that  the 
order  of  the  special  term  providing  for  a  stay  pend- 
ing the  appeal  to  the  court  of  appeals,  upon  the  exe- 
cution of  the  second  undertaking,  made  without 
notice  to  or  the  consent  of  the  defendants,  discharg- 
ed them  from  further  liability  on  their  undertaking, 

26 
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for  the  reason  that  the  order  amounted  to  a  nova- 
tion and  a  substitution  of  the  new  undertaking  in 
the  place  and  stead  of  the  first  undertaking. 

In  Burrall  v.  Vanderbilt,  6  Abb.  70,  it  was  held 
that,  when  sureties  join  in  an  undertaking,  they  are 
presumed  to  know  the  legal  effects  of  their  act,  and 
that  one  of  those  effects  will  probably  be  the  release 
of  the  real  estate  of  the  debtor  from  the  lien  of  the 
judgment;  and  that,  consequently,  the  obtaining  by 
the  appellant,  without  notice  to  his  sureties,  of  an 
order  declaring  the  judgment  secured  on  appeal, 
does  not  discharge  the  liability  of  the  sureties, 
though  the  appellant  was  enabled  thereby  to  convey 
away  real  estate  to  which,  under  the  lien  of  the 
judgment,  they  had  looked  for  their  indemnity. 

In  Heebner  v.  Townsend,  8  Abb.  234,  it  was  held, 
that  the  fact  that  the  defendant  had  taken  and  per- 
fected an  appeal  to  the  court  of  appeals  from  the 
judgment  of  aflSrmance,  was  no  defence  to  an  action 
by  the  respondent  upon  the  undertaking  given  on 
the  first  appeal. 

The  authorities  are  numerous  and  uniform  that 
the  sureties  upon  the  undertaking  given  on  the  first 
appeal  are  liable  to  the  extent  of  their  undertaking 
upon  the  aflSrmance  of  the  judgment  against  their 
principal  by  the  last  court  to  which  an  appeal  was 
taken.  Smith  v.  Grouse,  24  Barb.  433;  Letson  v. 
Dodge,  61  lb.  125;  Gardner  v.  Barney,  24  How.  467; 
Richardson  v.  Kropf,  47  lb.  286;  aflSrmed,  60  N.  Y. 
634;  Bennett  v.  Brown,  20  lb.  99;  Robinson  v. 
Plympton,  25  lb.  484;  Humerton  v.  Hay,  65  lb. 
380;  Church  v.  Simmons,  83  lb.  261;  Clute  v.  Knies, 
102  lb.  377. 

The  principle  of  the  decisions  is  that  the  undertak- 
ing is  a  statutory  one,  that  its  form  is  prescribed  by 
statute  ;  that  the  proper  construction  of  the  words 
of  the  statute  must  always  prevail  over  the  private 
intent  of  the  sureties;  and  that  by  such  construe- 
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tion  the  aflSrmance  mentioned  in  the  undertaking 
means  an  affirmance  by  the  legally  constituted  tri- 
bunal having /naZ  cognizance  of  the  subject  of  the 
litigation. 

Thus  it  has  been  held  that  the  sureties  remain 
bound  if  the  judgment,  though  reversed  by  the 
court  at  general  term,  is  afterwards  carried  by  ap- 
peal to  the  court  of  appeals  and  there  the  reversal 
is  reversed  and  the  original  judgment  affirmed,  and 
that  it  makes  no  difference  that  when  the  undertak- 
ing was  executed  there  was  no  appeal  to  the  court 
of  appeals,  but  that  the  law  under  which  the  appeal 
was  taken  was  passed  after  the  execution  of  the 
undertaking.     Gardner  v.  Barney,  24  How.  467. 

And  in  Horner  v.  Lyman,  2  Abb.  Ct.  App.  Dec. 
399;  S.  C.  4,  Keyes,  237,  it  was  held,  that  the  obliga- 
tion of  the  sureties  in  the  undertaking  is  to  be  in- 
terpreted by  the  law  as  it  exists  at  the  time  they 
are  called  on  to  perform  it. 

The  only  statutory  provision  which  remains  to  be 
noticed  is  that,  where  an  appeal  is  perfected  to  the 
court  of  appeals  and  security  is  given  thereupon  to 
stay  the  execution  of  the  judgment  or  order  appealed 
from,  an  action  shall  not  be  maintained  upon  the 
undertaking  given  upon  the  preceding  appeal  until 
after  the  final  determination  of  the  appeal  to  the 
court  of  appeals.  Code  of  Civ.  Pro.,  §  1309.  This  is 
a  recognition  of  continued  liability. 

For  the  reasons  stated  the  sureties  in  this  case 
had  no  right  to  a*  sale  within  a  reasonable  time  after 
the  affirmance  of  the  judgment  by  the  general  term, 
and  the  perfection  of  the  appeal  to  the  court  of  ap- 
peals by  the  appellant,  by  giving  a  new  undertak- 
ing and  procuring  a  stay  thereon,  did  not  amount 
to  a  novation  and  did  not  discharge  them.  So  far 
as  the  point  now  under  consideration  is  concerned, 
the  law  makes  no  distinction  between  different  kinds 
of  judgment,  and  it  therefore  can  make  no  differ- 
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ence  that,  if  the  premises  had  been  sold  within  a 
reasonable  time  after  the  aflSrmance  of  the  judgment 
by  the  general  term,  they  would  have  brought  a 
sum  sufficient  to  pay  the  amount  of  the  judgment 
and  the  costs  up  to  that  time. 

It  has  also  been  argued  that  the  defendants  are 
discharged  because,  after  the  giving  of  their  under- 
taking, the  respondent,  contrary  to  the  terms  of  the 
stay,  obtained  the  appointment  of  a  receiver  of  the 
mortgaged  premises.  The  proof  does  not  show  that 
the  appointment  was  in  violation  of  the  stay.  A 
receiver  was  appointed  before  the  trial  of  the  issues 
and  he  subsequently  declined  to  act.  Application 
was  then  made  after  judgment  to  have  some  person 
appointed  in  his  place.  This  involved  no  violation 
of  the  stay  which  only  stayed  proceedings  under  the 
judgment. 

Upon  a  consideration  of  the  whole  case  no  excep- 
tion can  be  found  which  constitutes  ground  for  re- 
versal. 

The  judgment  should  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Inoraham,  J.,  concurred. 


RICHARD  G.  BERFORD,  Appellant,  v.  The  NEW 
YORK  IRON  MINE,  Impleaded,  etc..  Respondent. 

Amended  and  eupplemental  eomplainU,  toJien  not  allotoed  to  bring  in  facts 
arising  (tfter  the  commencement  cf  the  action — Dividends  declared  nunc 
pro  tuncj  when  cause  of  action  based  thereon  arises^ 

Where  a  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, facts  which  did  not  exist  at  the  time  of  the  commencement  of  the 
action  cannot  be  imported  therein,  either  by  an  amended  or  supplemental 
complaint,  so  as  to  turn  what  Is  no  cause  of  action  at  all  into  a  good  cause 
of  action. 

A  cause  of  action  based  on  dividends  declared  does  not  arise  until  the  divi- 
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dends  are  in  fact  declared,  although  they  are  declared  to  have  been  made 
nunc  pro  tunc  as  of  a  previous  date.    ' 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  January  6,  1890. 

Appeal  from  order  denying  plaintiflfs  motion  for 
leave  to  file  and  serve  an  amended  and  supple- 
mental complaint. 

The  action  was  brought,  as  appears  by  the  original 
complaint,  to,  among  other  things,  establish  a  lien 
in  favor  of  the  plaintiff  upon  the  share  of  the  assets 
and  property  of  the  New  York  Iron  Mine,  claimed 
to  belong  to  one  Wetmore,  as  security  for  certain 
notes  made  by  him  and  held  by  plaintiff,  and  to  com- 
pel the  New  York  Iron  Mine  to  declare  a  dividend 
and  pay  over  the  amount  due  on  the  notes. 

The  New  York  Iron  Mine  demurred  on  the 
grounds,  that  the  court  had  not  jurisdiction  of  the 
subject  of  the  action,  and  that  the  complaint  did 
not  state  facts  sufScient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  sustained  on  both  grounds, 
and  interlocutory  judgment  was  entered  accord- 
ingly. From  that  judgment  an  appeal  was  taken  to 
the  general  term,  where  it  was  affirmed. 

The  court  held,  in  substance,  among  other  things, 
that  it  had  no  jurisdiction  as  against  the  New  York 
Iron  Mine  to  decree  it  to  declare  and  pay  such 
dividends  as  might  appear  on  an  accounting  to 
be  proper,  and  that  the  complaint  did  not  state  a 
cause  of  action  as  against  the  New  York  Iron  Mine. 
(See  56  N.  Y.  Super,  a.  Rep.  236). 

After  this  the  plaintiff  moved  as  against  the  New 
York  Iron  Mine  only  for  leave  to  file  an  amended 
and  supplemental  complaint  setting  forth  in  sub- 
stance, that  the  New  York  Iron  Mine  had  since  the 
commencement  of  the  action  declared  dividends  on 
itscapital  stock  from  May  31, 1877,  to  April  1,  1882, 
(a  period  anterior  to  the  commencement  of  the  ac- 
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tion),  and  that  of  the  dividends  so  declared  there 
was  a  sum  applicable  to  the  payment  of  the  notes 
held  by  plaintiff,  sufficient  to  pay  the  same  with 
interest,  which  sum  was  held  by  the  New  York 
Iron  Mine  in  the  city  of  New  York,  and  praying, 
among  other  things,  that  he  be  decreed  to  have  a  lien 
on  the  dividends  declared  upon  the  stock  of  said 
Wetmore,  prior  to  the  title  of  certain  parties  named, 
to  the  amount  of  said  notes  and  interest  thereon, 
and  that  the  New  York  Iron  Mine  be  decreed  to  pay 
such  amount  to  him. 

Frank  E.  Smith,  attorney  and  of  counsel,  for  de- 
fendant, the  New  York  Iron  Mine,  on  the  ques- 
tions considered  in  the  opinion,  argued : — 

I.  The  judgment  on  the  demurrers  being  still  in 
full  force  establishes  conclusively  that  the  facts  ex- 
isting when  the  suit  was  begun  constituted  no  cause 
of  action  against  this  defendant.  An  interlocutory 
judgment  is  the  law  of  the  case  until  it  is  reversed. 

II.  The  plaintiff,  being  entitled  to  no  relief  what- 
ever upon  his  original  complaint,  cannot  avail  him- 
self by  supplemental  complaint  of  matters  happen- 
ing subsequent  to  the  beginning  of  the  action.  It 
is  well  settled  that  a  plaintiff  who  has  no  cause  of 
action  at  the  time  he  brings  his  suit  cannot,  by  a 
supplemental  pleading,  bolster  up  that  suit  with 
new  matter  occurring  since  it  was  begun.  Candler 
V.  Pettit,  1  Paige,  168;  McCuUough  v.  Colby,  4 
Bosw.  603;  Muller  v.  Earle,  37  K  Y.  Super.  Ct.  (J. 
&  S.),  388;  Bostwick  v.  Menck,  4  Daly,  70;  Holly  v. 
Graf,  29  Hun,  443;  Farmers'  Loan  and  Trust  Co.  v. 
Telegraph  Company,  47  lb.  315;  Continental  Con- 
struction Co.  V.  Vinal,  15  N.  Y.  St.  Rep.  968;  Bull  v. 
Rothschild,  16  Civ.  Pro.  Rep.  356. 

Roger  M.  Sherman,  attorney  and  of  counsel,  for 
plaintiff,  on  the  questions  considered  in  the  opinion, 
argued : — 
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I.  The  allowance  of  a  supplemental  complaint  is 
almost  a  matter  of  course.  Code  Civ.  Pro.,  §  544; 
Lathan  v.  Richards,  15  Hun,  129. 

II.  Plaintiff  had  a  status  in  a  court  having  juris- 
diction, to  maintain  an  action  to  protect  his  rights 
against  the  conspiracy  charged  in  the  original  com- 
plaint. Haddow  v.  Lundy,  59  N.  Y.  326;  Hagan  v. 
Walker,  14  How.  U.  S.  34;  McBurney  v.  Carson,  99 
Z7.  S.  570;  Cases  supra. 

III.  The  declaration  of  the  dividends  nunc  pro  tunc, 
as  of  dates  prior  to  the  commencement  of  this  suit, 
shows  in  connection  with  the  charges  of  the  original 
complaint,  not  only  that  the  cause  of  action  for 
dividends  really  existed  then,  but  that  the  dividends 
were  improperly  withheld  by  the  wrongful  act  of 
the  defendant.     McBumey  v.  Carson,  supra. 

By  the  Court. — Freedman,  J.— The  judgment  on 
the  demurrer  which  is  still  in  force,  determined  that 
the  facts  set  forth  in  the  complaint  and  existing  at 
that  time,  constitute  no  cause  of  action  against  the 
defendant.  That  being  so,  the  plaintiff  will  not  be 
permitted  to  file  and  serve  a  supplemental  complaint 
setting  up  facts  which  did  not  exist  at  the  time  of 
the  commencement  of  the  action.  Farmers'  Loan 
and  Trust  Co.  v.  United  Lines  Tel.  Co.,  47  Hun,  315. 

Neither  by  amendment  of  the  original  complaint 
nor  by  supplemental  complaint  can  facts  which 
occurred  after  suit  brought,  be  made  a  part  of  plaint- 
iff's case  so  as  to  turn  what  is  no  cause  of  action  at 
all,  into  a  good  cause  of  action.  McCullough  v. 
Colby,  4  Bosw.  603;  Muller  v.  Earle,37  N.  Y.  Super. 
Ct.  388. 

The  cause  of  action  now  sought  to  be  maintained 
by  means  of  a  change  of  the  original  complaint,  only 
arose  when  the  dividends  were  declared,  and  such 
declaration  occurred  long  after  the  commencement 
of  the  action.     The  fact  that  the  declaration,  at  the 
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time  it  was  made,  is  alleged  to  have  been  made 
**  nunc  pro  tunc  as  of  the  years  1877  to  1882,"  can 
make  no  diflTerence. 

The  reason  already  given  being  decisive,  it  is  un- 
necessary to  discuss  any  other  question. 

The  order  should  be  affirmed  with  ten  dollars 
costs  and  disbursements. 

Sedgwick,  Ch.  J.,  concurred. 


S.  CHARLES  WELSH,  as  Executor,  etc.  Respond- 
ent V.  THE  METROPOLITAN  ELEVATED  RAHi- 
WAY  COMPANY  et  al.,  Appellants. 

Imxmsiatent  findings  qf/cict  or  concUuUrM  qflaw^  effect  qf. 

In  the  case  at  bar  the  court  found  as  a  fact,  that  the  construction  and  nudn- 
tenance  of  the  elevated  railroad  by  defendants  in  front  of  the  premises  of 
plaintifiF,  has  diminished  the  rental  value  of  plaintUTs  premises,  etc.,  etc. 
That  the  damages  to  the  plaintiff  for  such  diminution  was  the  sum  of 
$5, 1 08.  Held,  on  appeal,  that  this  finding  is  sustained  by  the  evidence,  and 
that  plaintiff  is  entitled  to  judgment  against  defendants  for  that  sum. 

The  coiut  also  found,  at  the  request  of  defendant,  as  follows  :  "  Thirty -Jirst 
The  evidence  does  not  establish  any  definite  amount  of  damage  for  which 
any  judgment  can  be  rendered."  The  defendants  claimed  that  the  latter 
finding  is  inconsistent  with  the  former,  and  for  that  reason  the  judgment 
should  be  reversed.  Held,  that  this  Slst  finding  does  not  state  a  fact,  and 
by  section  1022  of  the  Code  the  decision  of  the  court  must  state  the  facts 
found  and  the  conclusions  of  law  separately.  As  to  what  the  evidence  does 
or  does  not  establish  is  a  conclusion  of  law.  The  fact  as  to  the  damage,  and 
the  amount  of  same,  was  found,  and  if  the  said  Slst  finding  is  of  any 
effect  at  all,  it  is  as  a  conclusion  of  law,  and  is  clearly  erroneous  and  can- 
not affect  or  overrule  the  correct  conclusion  of  law  afterwards  stated,  that 
plaintiff  was  entitled  to  judgment  for  the  amount  of  damage  found  as  a 
fact  by  the  court.  A  judgment  should  not  be  reversed  because  of  incon- 
sistent conclusions  of  law  when  the  judgment  Is  in  accordance  with  the 
correct  conclusion  of  law  upon  the  facts  found. 

Before  Fbeedman  and  Ingbaham,  JJ. 

Decided  January  6,  180(X 
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Appeal  from  judgment  entered  on  decision  of  the 
court  at  special  term, 

Davies  and  Rappallo,  attorneys,  and  Samuel  B. 
Rogers,  of  counsel,  for  appellants,  argued  : — 

The  learned  trial  judge  has  found  a  fact  inconsist- 
ent with  any  judgment  for  damages  in  the  plaintiflTs 
favor.  The  finding  in  question  is  as  follows : 
*'  Thirty-first.  The  evidence  does  not  establish  any 
definite  amount  of  damage  for  which  any  judgment 
can  be  rendered."  Notwithstanding  this  fact,  the 
court  has  proceeded  to  find  that,  by  the  acts  of  the 
defendants,  the  plaintiff  has  suffered  damage  in  the 
sum  of  $5,198,  and  that  he  is  entitled  to  judgment 
against  the  defendants  for  this  amount.  Both  the 
finding  and  the  conclusion  were  duly  excepted  to. 
When  two  findings  of  fact  are  inconsistent,  the  ap- 
pellant is  entitled,  in  support  of  his  exceptions  to  the 
conclusions  of  law,  to  have  that  taken  as  true  which 
is  the  more  favorable  to  himself.  Bonnell  v.  Gris- 
wold,89iNr.  7. 122;  Schwingerv.  Raymond,  83 /5. 192  ; 
Conselyea  v.  Blanchard,  103  lb.  222,  231  ;  Redfield  v. 
Redfield,  110  Ih.  671  ;  Green  t?.  Roworth,  113  J6.  462. 
This  very  principle  has  within  a  short  time  been  ap- 
plied by  this  general  term  in  the  case  of  Pappenheim 
V.  Metropolitan  Elevated  R.  Co.  Its  application  to 
the  present  case  must  necessitate  a  reversal  of  the 
judgment  for  past  damages.  In  Sedgwick  on  Damages^ 
the  learned  author  says,  at  p.  36  (7th  Ed.,  p.  45) : 
"  In  all  cases  growing  out  of  the  non-performance 
of  contracts,  and  in  those  of  infringement  of  rights, 
or  non-performance  of  duties  created  or  imposed  by 
law,  in  which  there  is  no  element  of  fraud,  willful 
negligence,  or  malice,  the  compensation  recoverable 
in  damages  consists  solely  of  the  direct  pecuniary  loss.** 
In  Seventh  Ward  Bank  v.  N.  Y.  Elevated  R.  Co.,  52 
N.  Y.  Super.  Ct.  412,  Ingraham,  J.,  writing  the 
opinion  of  this  general  term,  concurred  in  by  Sedq- 
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WICK,  Ch.  J.,  quotes  the  above  words  with  approval, 
and  continues  as  follows  (pp.  416-417) :  "It  follows, 
therefore,  that  in  an  action  where  the  recovery  is 
limited  to  the  damage  to  property,  caused  by  the 
wrong  complained  of,  and  the  amount  of  such  damage 
does  not  appear^  and  there  is  no  evidence  from  which 
such  an  amount  can  be  ascertained^  nominal  damages 
only  can  be  awarded.  As  was  said  in  Leeds  v.  Met- 
ropolitan Gas  Light  Co.,  90  iV.  Y.  26:  *  where  the 
loss  is  pecuniary  and  is  present  and  actual  and  can 
be  shown  ;  but  no  evidence  is  given  to  show  its  ex- 
tent, or  from  which  it  can  be  inferred,  the  jury  can 
allow  nominal  damages  only.* "  We  submit  that, 
the  fact  being  as  found,  the  learned  trial  judge  erred 
in  not  awarding  only  nominal  damages. 

G.  Willett,  Van  Nest,  attorney  and  of  counsel,  for 
respondent. 

By  THE  Court. — Ingraham,  J. — The  court  found,  as 
a  fact,  that  the  trespass  committed  by  the  defend- 
ants has  diminished  the  rental  value  of  the  plaintifTs 
premises  from  the  16th  day  of  March,  1882,  to  the 
time  of  the  trial,  and  that  the  damages  to  the  plain- 
tiff for  such  diminution  was  the  sum  of  $5,198. 

This  finding  is  sustained  by  the  evidence  and 
justifies  the  conclusion  of  law  that  the  plaintiff  is 
entitled  to  judgment  against  the  defendants  for  that 
sum.  The  court  also  found  at  the  request  of  the 
defendant  as  follows:  *' Thirty -first :  The  evidence 
does  not  establish  any  definite  amount  of  damage 
for  which  any  judgment  can  be  rendered."  And  it 
is  now  claimed  by  the  appellant  that  this  finding  is 
inconsistent  with  the  findings  before  mentioned,  and 
for  that  reason  the  judgment  should  be  reversed. 
But  it  is  clear,  that  this  31st  finding  does  not  state 
a  fact.  By  section  1022  of  the  Code,  the  decision  of 
the  court  on  a  trial  without  a  jury  must  state  the 
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facts  found  and  the  conclusions  of  law  separately. 
As  to  what  the  evidence  does  or  does  not  establish 
is  a  conclusion  and  not  a  fact.  The  fact  as  to  the 
amount  of  damage  was  found,  and  if  the  31st  finding 
above  cited  is  of  any  effect  at  all,  it  is  as  a  conclu- 
sion of  law,  and  it  is  clearly  erroneous,  it  cannot 
affect  or  overrule  the  correct  conclusion  of  law,  that 
the  plaintiff*  was  entitled  to  a  judgment  for  the 
amount  of  the  damage  that  the  court  finds,  as  a  fact, 
was  sustained  by  the  plaintiff  in  consequence  of  the 
trespass. 

No  principle  requires  us  to  reverse  a  judgment 
because  of  inconsistent  conclusions  of  law  when  the 
judgment  directed  to  be  entered  is  in  accordance  with 
the  correct  conclusions  of  law  on  the  facts  found. 

The  trial  judge  refused  to  find,  as  a  fact,  that  the 
plaintiff's  access  to  the  premises  had  not  been  inter- 
fered with,  stating  as  his  reason  therefor :  **  I 
refuse  to  so  find  as  the  plaintiff  will  not  recover  for 
interference  with  access." 

We  think  the  facts  justified  such  a  refusal,  and 
we  cannot  reverse  the  judgment  because  of  the  rea- 
son assigned  by  the  trial  judge  for  the  refusal  to  find 
one  of  the  defendants'  requests,  especially  where  he 
has  found  the  facts  covered  by  the  request,  and 
such  finding,  as  made,  is  sustained  by  the  evidence. 

Nor  do  we  think  that  the  terms  on  which  the  de- 
fendants can  acquire  the  interests  of  the  plaintiff  in 
the  easement  should  be  modified.  The  condition 
that  the  injunction  should  not  be  operative  on  the 
payment  of  the  value  of  the  easement  is  for  the 
benefit  of  the  defendants.  They  are  not  bound  to 
avail  themselves  of  its  provisions.  The  interest 
that  the  plaintiff  has  in  the  easement  appropriated 
by  the  defendants  is  the  right  to  use  such  easement 
for  the  unexpired  term  of  the  lease,  and  the  court 
fixed  the  value  of  such  use  of  the  easement  for  such 
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unexpired  term  and  provided  for  a  conveyance  to 
the  defendants. 

It  is  not  certain  that  plaintiff  will  accept  a  re- 
newal of  the  lease  or  will  have  any  interest  in  the 
easement  after  his  present  term  has  expired.  The 
defendants  cannot  complain  because  the  court  fixed 
the  value  of  the  easement  too  low,  or  because  the 
court  refused  to  compel  the  defendants  to  pay  for 
the  value  of  the  use  of  the  easement  for  a  future 
period,  but  left  the  rights  of  the  parties  to.be  set- 
tled by  a  new  action  in  case  it  should  subsequently 
appear  that  a  continuance  of  the  trespass  would 
cause  future  injury  to  the  plaintiff's  rights. 

These  are  the  only  exceptions  which  the  appel- 
lants present  to  us  as  requiring  a  reversal  of  the 
judgment,  and  we  think  none  of  them  well  taken. 

The  judgment  should,  therefore,  be  aflBrmed  with 
costs. 

Freedman,  J.,  concurred. 


WILLIAM  B.  ROSS,  Respondent,  v.  THE  METRO- 
POLITAN ELEVATED  RAILWAY  COMPANY, 
ET  AL.,  Appellants. 

Action  for  injunction  and  damages  for  construction  and  operation  qf  Ele- 
vated Railway  in  front  qf  plaintiff* s  premises — Cross-examination  of  wiir 
nesses,  extent  cf,  within  discretion  qf  court^Testimony  qf  real  estate 
expert  as  to  wUues-^Evidence  qf  offers  to  purchassy  incompetent* 

On  the  trial  the  plaintiff  was  a  witness  on  the  stand.  After  a  lengthy  cross- 
examination  by  defendants*  counsel  to  show  that  plaintiff  had  notice  of 
the  construction  of  the  railroad,  and  took  no  proceedings  against  the  com- 
pany, and  that  he  (plaintiff)  had  used  the  defendants*  road  as  a  means  of 
travel,  the  defendants'  counsel  asked  the  plaintiff  the  following  question. 
"  And  during  all  this  time  you  were  reserving  your  objections  ?  "  when  the 
court  Interposed  and  said  "you  have  gone  far  enough  on  that  point,  you 
can  ask  no  more  questions  on  these  points,**  to  which  the  counsel  for  the 
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defendants  duly  excepted.  The  court,  on  appeal,  ?ield^  that  the  question 
was  entirely  irreleyant  and  immaterial.  The  examination  of  witness  as  to 
facts  had  been  exhausted,  and  if  counsel  had  desired  to  ask  any  further 
question  he  should  haye  asked  the  same  and  taken  the  ruling  of  the  court 
as  to  its  admissibility.  The  extent  to  which  such  a  cross-examination 
should  be  allowed  is  largely  within  the  discretion  of  the  court  and  such 
discretion  was  properly  exercised  in  the  refusal  of  the  court  to  allow  ques- 
tions to  be  put  that  were  absolutely  immaterial;  that  did  not  tend  to  prove 
any  issue  of  the  pleadings,  and  that  could  not  be  asked  for  any  other  pur- 
pose than  to  waste  time. 
A  question  was  put  to  a  real  estate  expert  as  to  the  value  of  plaintiff's  prem- 
ises at  any  time  since  1883,  and  prior  to  the  construction  of  defendants' 
structure.  The  witness  answered,  that  the  property  at  one  time  was 
valued  as  high  as  $30,000.  "  I  submitted  an  offer  to  Mr.  Ross  of  $30,000.'* 
Defendants'  counsel  moved  to  strike  out  the  last  statement  of  witness,  that 
he  had  submitted  an  offer  of  $30,000  to  Mr.  Ross,  as  incompetent.  The 
court  denied  the  motion  and  counsel  excepted.  Held,  that  this  testimony 
to  prove  a  value  was  clearly  incompetent,  but  the  evidence  of  the  value 
was  competent,  and  this  statement  was  simply  a  remark  of  the  witness  as  a 
basis  for  the  formation  of  his  Judgment,  and  was  not  incompetent  in  the 
connection  it  was  given,  nor  did  it  in  any  way  affect  the  result. 

Before  Sedgwick,  Ch.  J.,  and  Inoraham,  J. 

Decided  January  6, 18Q0. 

Appeal  from  judgment  entered  upon  the  decision 
of  the  court  at  special  term. 

Davies  &  Rapallo,  attorneys,  and  Edward  S,  Rap- 
alio  and  Brainard  Tolles  of  counsel,  for  appellants. 

Edwin  M.  Felt,  for  respondent. 

By  THE  Court. — Inoraham,  J. — An  examination  of 
the  evidence  has  satisfied  us  that  the  amount  awarded 
by  the  court  as  the  damages  sustained  by  the  plaint- 
iff caused  by  the  trespass,  and  the  amount  fixed  by 
the  court  as  the  value  of  the  property  in  the  street 
appropriated  by  the  defendants,  were  not  excessive. 

We  are  also  of  the  opinion  that  the  finding  "that 
attached  to  the  plaintiff's  premises  above  described 
as  a  part  thereof,  was  an  easement  of  light,  air  and 
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access  over  said  53r(i  street  and  appurtenant  there- 
to, in  front  of  and  adjoining  said  premises,  of  which 
easement  the  plaintiff  has  been  dispossessed  since 
July  16,  1868,"  was  sustained  by  the  evidence. 

It  was  stipulated  that  53rd  street  in  front  of  the 
plaintiflTs  premises  was  opened  and  laid  out  as  a 
public  street  or  highway,  in  the  year  1838,  under 
and  by  virtue  of  chap.  36,  Laws  of  1813.  There 
was  offered  in  evidence  a  conveyance  of  the  premises 
to  plaintiff,  dated  July  10, 1868,  and  it  appeared  that 
the  plaintiff  had  owned  the  premises  and  been  in 
possession  thereof  continuously  from  that  date, 
which  was  prior  to  the  erection  of  the  elevated  rail- 
road. 

It  thus  appeared  that  by  the  opening  of  the  street 
and  its  appropriation  as  a  public  street  under  the 
Act  of  1813,  that  a  contract  was  created  between 
the  public  and  the  abutting  owners  by  which  the 
street  was  to  be  kept  open  as  a  public  street  for- 
ever, and  that  thereby  an  easement  was  created  ap- 
purtenant to  the  abutting  premises  which  enured  to 
the  benefit  of  such  abutting  owners. 

By  the  conveyance  to  the  plaintiff  of  such  abutting 
property  such  easement  vested  in  him,  and  it  ap- 
peared by  the  evidence  that  he  entered  into  posses- 
sion thereof  and  was  enjoying  such  easement  when 
the  same  was  appropriated  by  defendants  for  the  pur- 
pose of  its  railroad,  and  it  is  clear  that  such  posses- 
sion was  sufficient  to  sustain  an  action  for  trespass. 

The  only  remaining  questions  that  require  ex- 
amination are  raised  by  exceptions  taken  by  de- 
fendants to  the  admission  of  testimony  and  to  the 
denial  of  a  motion  to  strike  out  part  of  an  answer. 

After  a  lengthy  cross-examination  of  the  plaint- 
iff to  show  that  he  had  notice  of  the  construction  of 
the  railroad  and  took  no  proceedings  against  the 
company,  and  that  he  had  used  the  defendants'  road 
as  a  means  of  travel — between  his  residence  and  his 
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place  of  business,  counsel  for  defendants  asked  the 
witness  the  following  question:  **And  during  all 
this  time  you  were  reserving  your  objections  ? " 
when  the  court  interposed  and  said,  **  You  have 
gone  far  enough  on  that  point :  you  can  ask  no  more 
questions  on  these  points,"  to  which  the  counsel  for 
the  defendants  duly  excepted. 

It  is  clear  that  the  question  was  entirely  irrel- 
evant and  immaterial.  The  operation  of  the  plaint- 
iff s  mind  at  that  time  had  nothing  to  do  with  any 
question  before  the  court.  The  examination  of  the 
witness  had  been  exhausted  as  to  facts,  and  if  coun- 
sel for  defendants  had  desired  to  ask  any  further 
question  he  should  have  asked  the  question  and  taken 
a  ruling  as  to  its  admissibility. 

There  was  not  the  slightest  proof  offered  which 
tended  to  show  that  the  defendants  had  relied  upon 
the  acquiescence  of  the  plaintiff  in  building  its  road, 
or  that  the  plaintiff  was  in  any  way  estopped  from 
maintaining  this  action. 

The  extent  to  which  such  a  cross-examination 
should  be  allowed  is  largely  in  the  discretion  of  the 
court,  and  such  discretion  was  properly  exercised  in 
refusing  to  allow  questions  to  be  put  which  were  ab- 
solutely immaterial ;  which  did  not  tend  to  prove 
any  issue  presented  by  the  pleadings,  and  which 
could  not  be  asked  for  any  other  purpose  except  to 
waste  time. 

The  other  exception  relied  on  by  defendants  is  to 
the  denial  of  a  motion  to  strike  out  a  part  of  the 
answer  to  a  question  put  to  a  real  estate  expert  as 
to  what  was  the  market  value  of  plaintiff's  primises 
at  any  time  since  1883,  and  prior  to  the  construction 
of  the  defendants'  Btructure. 

The  witness  answered  that  that  property  was  valued 
at  one  time  as  high  as  $30,000,  and  he  had  submitted 
an  offer  to  Mr.  Ross  of  $30,000.  Defendants'  coun- 
sel moved  to  strike  out  the  portion  of  the  answer 
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stating  that  he  had  submitted  an  offer  of  $30,000, 
which  motion  was  denied. 

That  this  testimony  was  incompetent  to  prove  a 
value  is  clear,  but  the  evidence  as  to  the  value  of 
the  property  was  competent,  and  this  was  simply  a 
remark  of  the  witness  as  a  basis  for  forming  his 
judgment.  While  it  would  not  have  b^en  error  to 
have  excluded  the  testimony  we  do  not  think  that 
it  was  incompetent  in  the  connection  in  which  it 
was  given,  or  that  the  testimony  in  any  way  affected 
the  result. 

On  the  whole  case  we  think  that  there  are  no  ex- 
ceptions that  require  a  reversal  of  the  judgment, 
and  it  should,  therefore,  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


BTAM  K.  STEVENS,  Respondent,  v.  THE  NEW 
YORK  ELEVATED  RAILROAD  COMPANY,  et 
AL. ,  Appellants. 

Action  for  ir^junction  and  damages  for  eonatruction  and  opertxtion  qf  the 
Elevated  Bailroad  in  front  cf  plainHff*s  premises — Decision  in  the  Aben- 
droth  CasCy  54  SupeHor  Court,  420,  applied. 

Held,  that  it  is  immaterial  for  the  prnposes  of  this  case  whether  the  plaintiff 
had  or  had  not  any  interest  in  the  fee  of  Pearl  street  in  front  of  and  adja- 
cent to  his  premises,  and  in  regard  to  other  objections  taken  by  the  coun- 
sel for  the  defendants  on  the  trial  of  the  case,  that  no  error  was  committed 
that  requires  a  reversal  of  the  judgment. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham  J. 

Decided  January  6,  189a 

Appeal  from  judgment  entered  upon  the  decision 
of  the  court  at  special  term. 

Davies    &   Rapallo,  attorneys,  and  Edward  S.  Ra- 
pallo  and  Samuel  B.  Rogers  of  counsel,  for  appellants. 
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G.  Willett  Van  Nest^  attorney  and  of  counsel,  for 
respondent. 

By  the  Court. — Ingraham,  J. — The  decision  of  the 
general  term  of  this  court  in  the  Abendroth  Case,  54 
Super.  Ct.  420,  is  binding  upon  this  court,  and  deter- 
mines adversely  to  the  defendants  the  question  as 
to  the  right  *  of  the  plaintiff  to  maintain  this  action 
and  to  the  relief  granted  by  the  judgment,  for  it  is 
there  stated  by  Truax,  J.,  that  it  was  immaterial  for 
the  purposes  of  that  case  whether  the  plaintiff  had 
or  had  not  any  interest  in  the  fee  of  Pearl  street  in 
front  of  and  adjacent  to  his  premises,  and  in  that 
opinion  the  chief  judge  concurred. 

The  other  objections  taken  by  counsel  for  the  de- 
fendants have  been  examined,  but  we  do  not  think 
that  any  error  was  committed  that  requires  a  rever- 
sal of  the  judgment. 

The  judgment  appealed  from  is,  therefore,  aflftrmed 
with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


MARY  SENFT,  Appellant,  v.  THE  MANHATTAN 
RAILWAY  COMPANY,  et  al.,  Respondents. 

Practice — Substitution  of  party  plaintiff  of ter  trial  qf  case  hut  brfore  «u6- 
mission — Power  of  the  court  as  to  terms  and  conditions,  <fec. 

Under  section  756  of  the  Code,  an  action  can  be  continued  nnder  the 
original  plaintiff,  notwithstanding  the  transfer  of  the  property,  the  subject 
of  the  action,  to  another  party.  The  court  could  have  granted  such  relief 
afterwards  as  the  evidence  justified,  but  on  the  conveyance  by  such  plaint- 
iff to  another  party  (the  petitioner  below)  of  the  fee  of  the  property  in 
question  and  his  assignment  of  damages  sustained,  the  court  had  power  to 
substitute  to  whom  the  interests  were  transferred  as  plaintiff  in  the  action ; 
and  whether  or  not  such  substitution  should  be  granted  was  in  the  discre- 
tion of  the  court,  as  were  also  the  terms  and  conditions  on  which  the  sub- 
stitution should  be  granted  that  were  necessary  to  protect  the  rights  of 
the  parties  to  the  action. 

27 
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In  the  case  at  bar,  however,  the  provision  in  such  terms  and  conditions  that 
no  judgment  or  relief  be  granted  to  the  petitioner  seeking  substitution 
unless  she  comply  with  the  conditions  of  the  order,  was  improper  and  beyond 
the  discretion  of  the  court,  and  should  be  modified,  (see  opinion)  and,  as 
thus  modified,  should  be  affirmed  without  costs  of  this  appeal. . 

Before  Sedgwick,  Ch.  J.,  and  Ikgbaham,  J. 

Decided  January  6,  18dO. 

Appeal  from  an  order  of  the  court  at  special  term 
setting  aside  the  trial  of  this  action  and  substitut- 
ing Mary  Senft  as  plaintiff  therein  in  the  place  and 
stead  of  Christian  Senft,  and  prescribing  terms  and 
conditions  for  such  substitution. 

James  B.  LudhWy  attorney,  and  Lewis  L.  Delqfield 
of  counsel,  for  appellant,  argued  : — 

I.  The  court  erred  in  setting  aside  the  trial.  At 
the  time  of  the  trial  the  situation  was  this  :  Chris- 
tian Senft  had  conveyed  the  real  estate  to  his  wife, 
and  had  therefore  parted  with  a  portion  of  his  cause 
of  action,  namely,  the  cause  of  action  for  an  injunc- 
tion ;  but  he  still  retained  his  cause  of  action  for 
past  damages.  Under  these  circumstances  he  was 
entitled  to  proceed  with  the  trial  in  his  own  name, 
but  for  the  benefit  of  Mary  Senft  to  the  extent  of 
the  interest  vested  in  her.  Section  756  of  the  Code 
provides,  that  •*  In  case  of  a  transfer  of  interest  * 
*  *  the  action  may  be  continued  by  or  against 
the  original  party,  unless  the  court  directs  the  per- 
son to  whom  the  interest  is  transferred  *  *  * 
to  be  substituted  in  the  action."  Under  this  section 
of  the  Code  it  has  been  repeatedly  held  that  even 
where  the  plaintiff  has  assigned  his  whole  cause  of 
action  pendente  lite  the  action  may,  nevertheless,  pro- 
ceed in  his  name.  Cuff  v.  Borland,  7  Ahh.  N.  C.  194; 
Arnold  v.  Keyes,  37  Super.  135  ;  Ford  v.  David,  1 
Bosw.  569,  600;  Wood  v.  KroU,  43  Hun,  330; 
Spencer  v.  Berdell,  10  N.  Y.  State  Rep.  62.  If  then 
the  trial  may  proceed  in  the  name  of  the  original 
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plaintiff  notwithstanding  a  transfer  pendente  lite  of 
the  whole  cause  of  action,  there  would  seem  to  be  no 
substantial  reason  why  the  trial  should  not  proceed 
in  his  name  when  he  has  assigned  but  a  portion  of 
his  interest. 

II.  It  was  error  to  direct  that  no  judgment  should 
be  rendered  in  favor  of  Mary  Senft,  the  substituted 
plaintiff,  unless  she  should  sever  the  action  into  two, 
and  should  serve  supplemental  complaints  in  each. 
It  is  of  course  conceded  that  under  section  760  of 
the  Code,  the  court  may,  upon  substitution  of  a  new 
plaintiff,  impose  such  terms  as  to  the  "  amendment 
of  the  pleadings,  or  otherwise,  as  the  case  requires." 
But  this  section  only  means  that  the  court  may 
direct  the  framing  of  a  new  issue  in  a  case  where 
the  substitution  of  another  plaintiff  raises  some  new 
question  which  the  defendant  could  not  litigate 
under  the  original  pleadings.  The  discretion  of  the 
court  is  not  unlimited.  It  can  only  impose  such 
terms  upon  the  substituted  plaintiff  '*  as  the  case  re- 
quires." In  the  case  at  bar  upon  hearing  the  motion 
to  substitute  Mary  Senft  as  plaintiff,  the  court  found 
as  a  matter  of  fact  '*  that  the  said  Mary  Senft  is  now 
vested  with  the  whole  cause  of  action  set  forth  in 
the  complaint  in  said  action."  In  view  of  these 
facts,  the  appellant  insists  that  the  setting  aside  of 
the  trial  and  the  conditions  imposed  as  to  the  ser- 
vice of  supplemental  complaints  are  not  such  condi- 
tions "as  the  case  requires;"  that  the  rigorous 
terms  of  the  order  exceed  the  discretion  reposed  in 
the  court  by  section  760  of  the  Code  ;  and  that  the 
making  of  such  an  order  practically  nullifies  the  pro- 
visions of  section  756  of  the  Code. 

Dames  &  Rapallo,  attorneys,  and  Edwara  S.  Rap' 
alio  and  Brainard  Tolles  of  counsel,  for  respondents, 
argued  : — 

I.    No  error  was  committed  in  setting  aside  the 
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trial.  It  had  been  a  trial  between  Christian  Senft 
and  the  defendants,  and  was  so  regarded  by  all 
parties.  As  a  matter  of  fact  there  was  no  issue  be- 
tween Christian  Senft,  and  the  defendants,  cogniza- 
ble in  a  court  of  equity,  he  having  parted,  before  the 
trial,  with  his  interest  in  the  subject  matter  to  which 
the  equitable  jurisdiction  attached.  Under  section 
756  of  the  Code,  Mary  Senft  upon  acquiring  title  to 
this  property,  had  two  courses  between  which  to 
elect :  (1)  To  continue  the  action  in  the  name  of 
the  original  plaintiff.  This  she  did  not  do.  She  did 
not  have  anything  to  do  with  the  action,  until  the 
date  of  the  petition.  It  does  not  appear  that  Mary 
Senft  knew  of  the  trial  or  of  the  pendency  of  the 
action,  until  that  time.  Certainly,  the  trial  was  not 
conducted  by  her  or  on  her  behalf,  either  nominally 
or  in  fact.  The  counsel  for  the  plaintiff  was  igno- 
rant of  the  transfer  of  title,  until  long  after  the  trial. 
(2)  To  apply  to  be  substituted  in  the  action  in 
place  of  the  original  plaintiff.  This  was  the  course 
selected.  Upon  substitution,  the  new  party  takes 
up  the  proceedings  at  the  precise  point  where  they 
stood  at  the  time  he  acquired  his  title.  He  is  not 
bound  by  the  acts  of  the  original  party  done  after 
that  time,  unless  they  were  done  on  his  behalf. 
Moore  v.  Hamilton,  44  N.  Y.  666,  672;  Requa  v. 
Holmes,  IQ  lb.  193. 

II.  It  was  at  least  discretionary  with  the  learned 
judge  below  to  set  aside  the  trial  and  that  discretion 
was  wisely  exercised.  The  control  which  the  pre- 
siding judge  has  over  the  conduct  of  the  trial  of  an 
equity  cause  is  practically  imlimited.  Unless  that 
discretion  is  abused  it  will  not  be  interfered  with. 
The  order  now  complained  of  amounted  to  a  direc- 
tion to  strike  out  all  the  evidence  which  had  been 
taken.  In  view  of  the  irregularity  which  had  char- 
acterized the  trial,  arising,  as  it  did,  from  a  mutual 
mistake  of  fact  and  involving  the  most  serious  con- 
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sequences,  it  cannot  be  disputed  that  the  discretion 
of  the  trial  judge  was  wisely  exercised. 

But  his  Honor  Judge  Fbeedman,  in  making  this 
order,  was  invested  not  only  with  discretionary 
power  as  trial  judge,  but  also  with  all  the  discretion  of 
the  court  at  special  term  to  grant  a  new  trial  for 
irregularity.     Code  of  Civil  Procedure,  §§  998,  1002. 

III.  The  appellant  cannot  complain  of  the  terms 
imposed  by  the  order,  as  a  condition  for  permitting 
her  to  be  substituted  as  plaintiff.  It  was  discretion- 
ary with  the  learned  judge  at  special  term  to  grant 
the  appellant's  motion  to  be  substituted  in  place  of 
Christian  Senft,  and  he  had  a  right  to  impose  such 
terms  as  he  deemed  best  adapted  to  the  ends  of 
justice.  Code  of  Civil  Procedure,  §  760  ;  Smith  v. 
Zalinski,  94  N.  Y.  519  ;  Getty  v.  Spaulding,  58  lb. 
636;  Murray  v.  Gen.  Mut.  Ins.  Co.,  2  Duer,  607; 
Ford  V,  David,  1  Bosw.  169  ;  Banks  v.  Maher,  2  25. 
690 ;  Harris  v.  Bennett,  1  Code  R.  N.  8.  203  ; 
McGowan  v.  Leavenworth,  2  E.  D.  Smithy  24; 
McNamara  v.  Harris,  4  Civ.  Pro.  Rep.  76. 

By  the  Coubt. — ^Ingbaham,  J. — We  think  it  is 
clear  under  section  756  of  the  Code,  that,  notwith- 
standing the  transfer  of  the  property  to  Mary  Senft, 
the  action  could  have  been  continued  by  the  origi- 
nal plaintiff  and  the  court  have  granted  such  relief 
as  the  evidence  justified.  But  on  the  conveyance 
by  such  plaintiff  to  the  petitioner  below  of  the  fee 
of  the  property  and  his  assignment  of  the  damages 
sustained  in  consequence  of  the  trespass,  the  court 
had  power  to  substitute  the  person  to  whom  the 
interest  was  transferred  as  plaintiff  in  the  action  ; 
but  whether  or  not  such  substitution  should  be 
granted  was  in  the  discretion  of  the  court.  Getty 
V.  Spaulding,  58  N.  Y.  636.  And  it  could  grant  an 
application  for  such  substitution  on  such  terms  and 
conditions  as  were  necessary  to  protect  the  righte  of 
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the  parties  to  the  action.  If  the  court  in  the  exer- 
cise of  such  discretion  decided  that  as  a  condition 
for  the  granting  of  such  application  certain  proceed- 
ings already  had  should  be  set  aside  and  the  action' 
should  be  severed  so  that  two  distinct  causes  of 
action  set  up  in  the  original  complaint  should  be 
tried  separately,  we  do  not  think  that  the  circum- 
stances would  justify  the  court  in  reversing  the 
action  of  the  special  term  imposing  such  condi- 
tions. 

We  do  not  wish  to  be  understood  as  questioning 
the  power  of  the  court  to  have  substituted  the  per- 
son to  whom  the  interest  of  the  original  plaintiff  had 
been  transferred  as  plaintiff  in  the  action,  and  then 
to  have  proceeded  and  rendered  judgment  in  the 
action  ;  but  whether  or  not  the  court  should  adopt 
such  a  course  was  within  its  discretion.  The  special 
term  had  the  right  to  send  the  question  as  to  the 
amount  of  the  damages  sustained  by  plaintiff  by 
reason  of  the  trespass  to  be  tried  by  a  jury,  and  it 
had  clearly  the  right  as  a  condition  on  granting  the 
application  for  a  substitution  to  require  that  a  trial 
which  had  not  been  completed  by  the  final  submis- 
sion of  the  case  to  the  trial  judge  should  be  set 
aside. 

We  think,  however,  that  the  provision  that,  no 
judgment  or  relief  be  granted  to  Mary  Senft,  the 
petitioner,  unless  she  comply  with  the  conditions  of 
the  order,  was  improper ;  that  provision  should  be 
modified  l3y  the  insertion  of  a  clause  in  place  there- 
of, providing  that  in  case  the  said  Mary  Senft 
should  fail  to  comply  with  the  conditions  of  the 
order  within  the  time  fixed,  that  the  application  to 
be  substituted  as  party  plaintiff  should  be  denied, 
with  $10.00  costs,  and  the  order,  as  thus  modified, 
should  be  affirmed  without  costs  of  this  appeal. 

Sedgwick,  Ch.  J.,  concurred. 
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JOSEPH  M.    HARCOURT,    Appellant   v.  ELIZA 

ENNIS,  Respondent. 

Where  the  right  of  recovery  is  baaed  by  the  complaint  on  a  specific  theory  ^  a 
recovery  cannot  be  had  on  another  entirely  different  theory-^Charge^  not 
prejudicial  no  cause,  even  \ferroneoiLSjfor  reversaL 

The  defendant  in  this  action  is  the  wife  of  Lawrence  Ennis  from  whom  she 
had  obtained  a  separation  a  mensa  et  thoro  by  a  judgment  of  a  competent 
court,  before  the  rendition  of  the  service  hereinafter  mentioned,  to  recover 
the  value  of  wliich  this  action  is  brought. 

The  plaintiff  was  called  in  to  attend  one  or  more  of  the  children  of  the 
marriage,  the  care  and  custody  of  whom  had  by  the  judgment  of  separa- 
tion been  awarded  to  the  defendant.  The  complaint  counted  on  an  ex- 
press employment  by  the  defendant.  The  question  as  to  whether  there 
was  such  employment  was  submitted  to  the  jury  on  conflicting  evidence 
who  found  against  the  plaintiff. 

Held^  (1)  that  as  the  right  to  recover  was  not  based  upon  the  obligation  of  a 
parent  to  furnish  necessaries  for  his  infant  children,  it  was,  therefore,  not 
necessary  to  determine  what,  if  any,  obligation  rested  upon  the  defendant 
to  supply  her  children  with  necessaries  or  whether  the  father  was  relieved 
from  that  obligation  in  consequence  of  the  judgment  for  a  separation. 

(2).  The  remarks  of  the  judge  on  the  subject  of  presumption  of  agency 
could  not  have  prejudiced  the  defendant,  and  there  was  no  error  which 
required  a  reversaL 

Before  Sedgwick,  Ch,  J.,Fbeedman  and  Ingeaham,  J  J. 

Decided  January  6,  1800. 

Appeal  from  judgment  entered  on  verdict  of  a  jury 
for  the  defendant. 

At  the  close  of  the  evidence,  the  judge  charged : — 
••I  charge  you  that  the  defendant  is  not  liable  for 
the  services  rendered  to  those  children  except  as 
she  specially  contracted  to  pay  for  them,  if  she  did 
so  contract^  with  this  physician,  the  plaintiff. 

•*  If  you  find  that  she  did  make  a  contract  with  the 
physician  that  she  would  pay  for  the  services,  then 
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she  is  liable,  and  you  can  find  for  the  physician  snch 
an  amount  as  you  think  would  be  a  fair  and  reason- 
able compensation  for  his  services  rendered  in  treat- 
ing that  child,"  To  which  charge  defendant's  coun- 
sel excepted. 

Plaintiffs  counsel  then  asked  the  court  to  charge 
that  the  decree  of  divorce  having  awarded  the 
custody  of  the  children  to  the  wife,  the  husband  was 
not  liable,  as  matter  of  law,  for  the  medical  attend- 
ance of  those  children. 

The  court  refused  to  so  charge. 

Plaintiffs  counsel  excepted. 

The  court  then  charged  :  *'  The  wife,  in  ordering  a 
physician  to  attend  these  children  in  time  of  illness 
is  presumed  to  be  acting  as  the  agent  of  the  husband, 
even  though  there  is  a  separation  between  them,  if 
she  has  the  custody  of  the  children." 

To  which  charge  plaintiffs  counsel  excepted. 

The  facts  out  of  which  the  charge,  the  requests, 
the  refusals  and  exceptions  sprang,  are  set  forth  in 
the  opinion. 

L.  B.  Bunnell,  attorney  and  of  counsel,  for  appel- 
lant, argued  : — 

Even  where  the  husband  is  bound  to  furnish  sup- 
port, there  must  be  some  abandonment  of  the  child 
on  the  part  of  the  father,  or  a  failure,  or  refusal,  to 
furnish  the  support,  on  demand,  or  request,  to  that 
effect,  or  some  other  substantial  omission  of  duty 
on  the  part  of  the  father  to  the  prejudice  of  the 
child,  before  the  mother  can  step  in  and  subject  him 
to  an  action  at  her  suit.  Burrett  v.  Burrett,  29  Barb. 
129  ;  Rolf  V.  Abbott,  23  E.  C.  L.  R.  400  ;  Raymond 
V.  Loyl,  10  Barh.  483  ;  Chilcott  v.  Trimble,  13  lb. 
502.  The  rulings  of  the  trial  judge  were  upon  the 
theory  that  the  wife  was  the  agent  of  her  husband, 
even  though  she  was  separated  from  him  by  a 
Judicial  decree  which  required  the  husband  to  pay 
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and  he  actually  did  pay,  weekly,  all  that  the  court 
had  adjudged  to  be  a  proper  sum  for  the  support  of 
h.erself  and  children.  The  supreme  court  held  in 
the  case  of  Baker  v.  Barney,  8  John.  72,  following 
the  case  of  Todd  v.  Stokes,  Salk,  116,  that  where 
the  husband  and  wife  separated  by  mutual  agree- 
ment, that  the  husband  was  not  liable  for  neces- 
saries furnished  the  wife,  and  the  court  held  in  Hunt 
V.  De  Blaquire,  6  Bing.  550,  that  the  same  rule  ap- 
plies where  the  husband  and  wife  are  separated  by 
a  decree  a  mensa  et  thoro,  with  an  allowance  to  the 
wife  for  alimony.  Assume  that  the  theory  of  the 
judge  was  correct.  Then  could  the  defendant  pay 
for  these  necessaries,  and  recover  the  same  from  her 
husband.  But  the  court  say,  in  Burrett  v.  Burrett, 
29  Barb.  129,  that  this  she  cannot  do.  That  a 
divorced  wife,  under  these  circumstances  stands  in 
no  better  position  than  a  stranger. 

As  a  general  proposition,  and  during  the  continu- 
ance of  the  marital  relation,  it  must  be  conceded 
that  the  husband  is  liable  for  the  support  of  the 
child,  but  connected  with  this  is  the  co-relative  right 
to  the  care,  custody,  control,  services,  education  and 
society  of  his  offspring.  29  Barb.  129,  supra ;  Fitch 
V.  Fitch,  22  Conn.  411  ;  Sargeant  v.  Dunniston,  5 
Cow.  106 ;  Hewett  v.  Price,  21  Wend.  79.  It  would 
be  not  only  an  oppressive  exercise  of  power,  but  an 
outrage  upon  justice  itself,  to  withdraw  a  child 
wholly  from  the  care,  control  and  influence  of  the 
father,  to  deprive  him  of  its  presence,  society  and 
aid,  to  put  it  entirely  in  the  possession  and  control 
of  the  mother,  and  then  require  the  father,  in  addi- 
tion to  paying  all  that  the  court  deemed  proper 
towards  her  support,  require  him  to  pay  all  the  debts 
she  might  see  fit  to  contract.  The  law  of  nature, 
which  requires  a  parent  to  support  his  infant  off- 
spring, designates  his  own  house  as  the  place  where 
that  duty  shall  be  performed.     13  Barb.  501,  supra. 
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Edward  J.  Dunphy,  attorney,  and  T.  B.  Clarkson  of 
counsel,  for  respondent,  argued  : — 

In  the  points  or  clauses  in  the  charge  to  which 
exception  was  taken  by  the  plaintiff,  the  law  was 
correctly  stated  to  the  jury  by  the  judge,  and  there 
was  no  error  in  the  refusal  to  charge  as  plaintiff 
requested.  Kent  Com.  vol.  2,  marginal  pp.  191, 193  ; 
13  John.  480  ;  26  Hun,  148  ;  Code  CivU  Procedure, 
§§  1766;  1771. 

By  the  Court. — ^Ingraham,  J. — The  complaint  in 
this  action  alleges,  that  the  plaintiff  rendered  ser- 
vices as  a  physician  and  surgeon  for  and  at  the 
request  of  the  defendant,  and  that  such  services 
were  reasonably  worth  the  sum  of  $245.50.  The 
answer  denies  the^e  allegations,  and  alleges,  that  the 
services,  if  any,  mentioned  and  referred  to  in  the 
complaint,  were  rendered  to  one  Eugene  Ennis,  the 
infant  son  of  this  defendant  and  her  husband  Law- 
rence Ennis,  at  the  request  of  said  Lawrence  Ennis. 

It  appeared  in  evidence  that  prior  to  the  time  the 
services  sued  for  were  rendered,  an  action  had  been 
brought  by  defendant  against  her  husband  for  a 
separation,  and  a  judgment  had  been  entered  where- 
by it  was  adjudged  that  the  plaintiff  and  the  defend- 
ant in  that  action  be  separated  from  bed  and  board  ; 
that  the  custody  of  the  children  be  awarded  to  the 
defendant  and  that  the  husband  of  the  defendant 
pay  to  his  wife  the  sum  of  $15.00  per  week  as  a 
suitable  allowance  to  the  said  Eliza  Ennis  for  her 
support,  and  that,  in  pursuance  of  such  decree,  the 
defendant  lived  separate  and  apart  from  her  husband. 
No  provision  appears  to  have  been  made  by  the  de- 
cree for  the  support  of  the  children  ;  but  the  decree 
provided  that  the  defendant's  husband  should  pay 
*'  for  all  necessary  and  suitable  clothing,  etc.,  for 
the  above-named  children  of  the  plaintiff  and  de- 
fendant, and  also  for  the  proper  education  of  said 
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children  at  a  school  or  schools  to  be  selected  by  the 
said  plaintiff ;  and  that  the  said  plaintiff  shall  in  no 
event  be  required  to  pay  out  of  the  allowance  here- 
inbefore granted  to  her,  the  expenses  incurred  in 
providing  suitable  clothing,  etc,  and  for  the  proper 
education  of  the  children  or  any  part  thereof." 

The  obligation  of  the  defendant  to  pay  for  the 
services  rendered  by  plaintiff  is,  by  the  complaint, 
based  upon  her  express  agreement ;  and  to  entitle 
plaintiff  to  recover  he  must  show  that  such  an  agree- 
ment existed.  The  right  to  recover  is  not  based 
upon  the  obligation  of  a  parent  to  furnish  necessaries 
for  his  infant  children,  and  it  is  not  necessary,  there- 
fore, to  determine  what,  if  any,  obligation  rested 
upon  the  defendant  to  supply  her  children  with  nec- 
essaries, or  whether  the  father  was  relieved  from 
that  obligation  in  consequence  of  the  judgment  for 
a  separation.  It  appeared  that  prior  to  the  first  visit 
by  the  defendant,  the  father  called  upon  him  and 
requested  him  to  visit  the  children,  and  that  the 
services  for  which  this  action  was  brought  were 
rendered  subsequent  to  such  request.  The  plain- 
tiff testified  that  on  his  second  visit  he  told  the 
defendant  it  was  a  serious  case ;  that  it  would  re- 
quire a  great  deal  of  attendance,  and  that  it  would 
put  him  to  a  great  deal  of  inconvenience  ;  that  she 
said,  "that  she  knew  that,  but  that  she  would  settle 
it  herself ;  she  would  pay  for  it  herself."  This  con- 
versation the  defendant  denied.  She  said  that  after 
the  child  was  taken  sick  she  sent  to  her  husband 
and  asked  him  to  send  a  doctor,  and  nothing  was 
ever  said  between  herself  and  the  doctor  as  to  who 
should  pay. 

The  court  submitted  the  question  to  the  jury 
as  to  whether  the  defendant  made  the  contract 
testified  to  by  plaintiff,  and  the  jury,  by  their  ver- 
dict for  the  defendant,  found  that  the  contract  as 
claimed  by  plaintiff  was  not  made. 


428  HABCOURT  0.  ENNIS. 


Opinion  of  the  Court,  by  Ingr^hah,  J. 


It,  therefore,  appears  that  the  original  request  to 
the  plaintiff  to  render  the  services  came  from  the 
husband,  the  father  of  the  children,  and  it  was  in 
compliance  with  such  request  that  the  services  were 
rendered  ;  for  such  services  the  father  only  is  liable. 
Some  visits  appear  to  have  been  made  subsequently, 
in  September,  1876,  but  there  is  no  evidence  that 
such  services  subsequently  rendered  were  at  the 
defendant's  request,  or  that  she  agreed  to  pay  there- 
for. 

In  the  absence  of  an  express  agreement  by  the 
defendant  to  pay  for  the  services  rendered,  we  do 
not  think  that  the  defendant  was  liable  in  this 
action,  and  the  jury,  by  their  verdict,  having  found 
that  no  such  agreement  existed,  there  is  no  theory 
upon  which  the  plaintiff  could  recover.  The  re- 
marks of  the  court,  therefore,  as  to  the  presumption 
that  the  defendant  acted  as  the  agent  of  the  husband 
were  entirely  immaterial,  and  could  not  have  prej- 
udiced the  defendant. 

We  think,  therefore,  that  no  error  was  committed 
that  requires  a  reversal  of  the  judgment,  and  that 
the  judgment  and  order  denying  the  motion  for  a 
new  trial  should  be  aflSrmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Fbeedman,  J.,  concurred. 
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LEOPOLD  BEYER,  Appellant,  v.  PHILIP  BRAEN- 
DER, Respondent. 

Vendee  qfreod  estate^  when  action  by  to  recover  money  paid  on  account  oj 

purchase,  not  maintainable. 

Where  a  vendor  of  real  estate  is  ready  and  able  on  the  day  specified  in  the 
contract  of  sale  for  its  completion  to  give  a  good  and  marketable  title,  and 
tenders  to  the  vendee  the  deed  called  for  by  the  contract  and  demands  the 
payment  of  the  purchase  money,  and  the  vendee  refuses  to  take  the  prop- 
erty, accept  the  deed  and  make  the  payment,  on  the  ground  that  the  vendor 
cannot  give  a  good  and  marketable  title,  the  vendee  cannot  maintain  an 
action  to  recover  the  sum  paid  to  the  vendor  at  the  time  of  the  making  of 
contract  pursuant  to  its  terms  on  account  of  the  purchase  money,  without 
showing  that  the  vendor  had  waived  his  right  to  demand  performance  on 
the  law  day,  and  his  right  acquired  by  such  tender,  demand  and  refusal, 
to  retain  the  sum  so  paid  and  had  left  the  closing  of  the  contract  open, 
and  while  it  was  so  open  had  either  put  it  out  of  his  power  to  give,  or  had 
on  demand  refused  to  give  title. 

In  the  case  at  bar,  defendant  was  able  and  ready  on  the  law  day  to  give  a 
good  and  marketable  title;  he  on  that  day  tendered  the  deed  called  for  by 
the  contract  and  demanded  the  purchase  money ;  plaintiff  absolutely  refused 
to  take  title,  accept  the  deed,  or  make  payment.  No  waiver  by  defendant 
of  any  of  his  rights,  nor  any  leaving  open  the  closing  of  the  contract  was 
shown;  but  it  was  shown  that  before  the  commencement  of  the  action  de- 
fendant had  put  it  out  of  his  power  to  give  title  to  plaintiff.  Held,  that 
plaintiff  could  not  maintain  this  action,  which  was  to  recover  from  defend- 
ant the  sum  of  money  paid  on  account  of  the  purchase  money  under  the 
terms  of  the  contract  at  the  time  it  was  entered  into. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decided  Jcmuary  0,  1800. 

Exceptions  taken  by  the  plaintiff  to  the  dismissal 
of  the  complaint  ordered  to  be  heard  in  the  first 
instance  at  the  general  term. 

Martin  &  Smith,  attorneys,  and  George  A.  Strong 
of  counsel,  for  appellant,  on  the  questions  considered 
in  the  opinion,  argued  : — 


430  BEYER  0.  BRAENPER. 


Appellant's  points. 


I.  Assuming  that  the  title  was  good,  plaintiff  is 
nevertheless  entitled  to  recover  back  his  deposit,  if 
defendant  was  liable  to  an  action  for  specific  per- 
formance, at  the  time  when  he  divested  himself  of 
the  title,  and  thus  became  unable  to  carry  out  the 
contract.  That  is  to  say,  a  vendee  may  recover 
back  his  deposit  upon  the  same  showing  which 
would  have  entitled  him,  had  the  vendor  remained 
owner  of  the  land,  to  a  decree  for  a  specific  per- 
formance. Meth.  Epis.  Church  v.  Thompson,  108 
N.  Y.  618.  This  is  a  proposition  which  commends 
itself  by  its  fairness  and  logic.  So  long  as  the 
vendee  may  still  call  for  the  land,  and  compel  its 
conveyance,  it  cannot  be  that  the  vendor  may  divest 
himself  of  the  title,  and  then  urge  this  as  a  reason 
for  confiscating  the  deposit.  We  shall,  therefore, 
submit  two  reasons  why,  at  the  time  when  defend- 
ant sold  this  land,  plaintiff  had  not  yet  lost  the  right 
to  require  a  conveyance  of  it. 

II.  There  never  was  an  absolute,  but  only  a  quali- 
fied, or  conditional,  refusal  by  plaintiff  to  perform, 
and  a  refusal  that  was  justified.  This  gives  no  right 
to  the  vendor  to  forfeit  the  vendee's  deposit.  The 
vendee's  counsel  prior  to  Oct.  10,  1888,  the  law  day, 
informed  the  vendor's  counsel  that  he  had  doubts 
about  the  title.  On  the  10th  the  vendee's  counsel 
asked  for  an  adjournment  of  **  a  few  days,"  as  he 
was  not  satisfied  with  the  title,  but,  as  at  present 
advised,  would  reject  it.  Willis  v.  Dawson,  34  Hun, 
492.  When  this  request  was  refused,  and  not  till 
then,  plaintiffs  counsel  refused  to  take  the  deed. 
That  does  not  change  the  character  of  the  refusal. 
It  was  still  a  refusal  to  perform,  because  the  vendee 
needed  a  few  days  more  to  consider  and  investigate 
the  question  as  to  the  title.  These  facts  bring  the 
case  within  Davison  v.  Associates,  71  N.  Y.  337-8. 

III.  Had  defendant,  on  Oct.  10th,  acquired  a  right 
to  forfeit  plaintiffs  deposit,  without  further  cere- 
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mony,  he  lost  that  right  by  what  subsequently 
occurred  between  the  parties.  These  facts  show 
that  negotiations  had  been  resumed  between  the 
parties.  The  one  claimed  that  his  title  was  good, 
and  urged  acceptance  of  it;  the  other  claimed  that 
it  was  bad,  and  called  for  a  return  of  the  deposit, 
offering  to  divide  the  expense  of  searching  the  title. 
Whichever  was  right  in  his  claim,  the  resumption 
of  negotiations  opened  the  whole  matter  once  more, 
and  waived  any  previous  forfeiture,  if  one  existed. 
Not  a  case  can  be  found  to  the  contrary,  holding 
that  after  this  the  vendor  could  suddenly,  without 
any  warning,  revert  to  the  previous  forfeiture,  sell 
the  land,  and  pocket  the  deposit.  The  authorities 
are  directly  the  reverse.  Myers  v.  De  Mier,  52  N.  Y. 
648;  Walton  v.  Meeks,  41  Hun,  316;  Dillon  v.  Mas- 
terton,  39  Super,  a.  136. 

Bartlett,  Wilson  &  Hay  den,  attorneys,  and  Philip 
L.  Wilson  of  counsel,  for  respondent,  on  the  questions 
considered  in  the  opinion,  argued: — 

I.  After  the  plaintiff,  on  the  10th  day  of  October, 
1888,  refused  to  receive  the  deed,  which  defendant 
tendered,  defendant  had  a  perfect  right  to  sell  this 
property.  Ketchum  v.  Evertson,  13  Johns.  359;  Page 
V.  McDonnell,  55  N.  Y.  299;  Smith  v.  Rogers,  42 
Hun,  114;  Simon  v.  Kaliske,  6  Abb.  N.  S.  224. 

II.  The  plaintiff  cannot  recover  in  this  action,  un- 
less he  shows  that  there  was  a  reasonable  doubt  as 
to  the  title  of  the  defendant.  Methodist  E.  Ch. 
Home  V.  Thompson,  108  N.  Y.  618. 

III.  It  is  a  perfectly  recognized  principle  that  a 
default  may  be  waived,  and  that  courts  of  equity 
may  relieve  in  many  cases  from  the  effects  of  a  de- 
fault and  decree  specific  performance,  but  it  is  in  an 
action  where  plaintiff  comes  into  court  seeking  to 
perform  his  contract,  alleging  his  present  willing- 
ness and  excusing  his  past  default.     Such  are  the 
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cases  cited  on  plaintiflTs  brief  below,  Davidson  r. 
Associates,  11  N.  Y.  333;  Myers  v.  DeMeir,  52  lb. 
647;  Dillon  v.  Masterton,  39  Super,  a.  133.  The 
complaint  fails  to  show  that  plaintiff  was  ever  ready 
or  willing  to  perform,  or  that  defendant  ever  refused 
to  perform — it  rests,  and  must  rest,  on  the  allega- 
tion that  defendant  was  imable  to  give  a  good  and 
marketable  title. 

IV.  What  took  place  subsequent  to  the  law  day 
is  to  be  regarded  as  an  effort,  if  possible,  to  avoid  a 
lawsuit  in  way  of  a  compromise,  and  may  be  held 
as  an  indication  of  willingness  on  part  of  defendant 
to  convey  if  plaintiff  will  re-consider,  but  plaintiff 
refuses.  In  Coddington  v.  Wamsley,  1  fltm,  585, 
affirmed  60  N.  Y.  644,  last  page  of  opinion  the  court 
says :  "  The  expression  of  willingness  by  the  de- 
fendant, after  expiration  of  the  specified  time  to  sell 
to  plaintiff,  but  without  extension  of  the  time  spe- 
cified in  the  agreement,  and  in  the  absence  of  any 
new  agreement,  is  no  waiver  as  to  him." 

By  the  Coubt. — Ingbaham,  J. — ^The  contract  for 
the  sale  of  the  property  was  to  have  been  per- 
formed on  the  10th  of  October,  1888,  and  on  that 
day  counsel  for  the  purchaser  requested  further 
time  to  examine  the  title  to  the  property,  which 
being  refused,  counsel  for  the  vendor  tendered  a  war- 
rantee deed  of  the  premises  in  question  and  handed 
the  same  to  the  counsel  for  the  vendee  who  ex- 
amined it  and  handed  it  back  to  the  counsel  for  the 
vendor  saying:  "We  decline  to  accept  this  deed. 
We  refuse  to  take  this  title.  I  do  not  consider  that 
Mr.  Braender  has  a  good  and  marketable  title  to 
these  premises,"  to  which  counsel  for  the  vendor 
replied:  "  Very  well,  we  stand  upon  our  contract  and 
our  title.'* 

Subsequent  to  that  time  the  counsel  for  the 
respective  parties  had    correspondence  as  to  the 
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purchaser  accepting  the  title,  but  on  October  20th, 
1888,  counsel  for  the  vendee  stated  that  he  could 
not  take  the  title,  and  then  proposed  to  cancel  and 
rescind  the  contract,  and  that  the  defendant  should 
repay  the  $1,000  which  had  been  paid  on  the  execu- 
tion of  the  same,  and  pay  $100  for  the  examination 
of  the  title,  which  was  refused;  and  this  action  is 
brought  to  recover  the  amount  paid  on  the  execu- 
tion of  the  contract. 

At  no  time  did  the  plaintiff  ever  ofter  to  perform, 
nor  does  it  appear  that  he  was  ever  able  to  perform, 
his  contract.  He  rests  his  refusal  solely  in  a  defect 
in  the  title.  It  was  not  claimed  on  the  argument 
before  us  that  the  defendant's  title  was  defective  or 
not  marketable.  It  further  appeared  that  on  the 
18th  of  October  defendant  had  executed  a  contract 
to  sell  the  same  premises  to  another  person,  which 
contract  was  finally  completed  by  the  delivery  of  a 
deed  on  the  30th  of  October  of  the  same  year. 

To  entitle  plaintiff  to  recover  in  this  action,  he 
must  show  that  the  defendant  failed  to  complete 
his  contract;  the  defendant  must  be  in  default. 

The  facts,  however,  conclusively  show,  that  the 
defendant  was  not  in  default,  but  that  it  was  the 
plaintiff  who  was  in  default.  Defendant  was  ready 
to  complete  his  contract,  deliver  a  deed  of  the 
premises  on  the  day  that  the  contract  was  to  be 
completed  and  from  that  time  down  to  the  30th  of 
October,  when  he  conveyed  the  premises  to  another 
purchaser,  could  have  at  any  time  complied  with 
his  contract.  On  the  refusal  of  the  plaintiff  to  ac- 
cept the  deed  on  the  10th  of  October,  the  defendant 
was  justified  in  assuming  that  the  plaintiff  had 
broken  the  contract  and  treated  it  as  at  an  end,  and 
that  followed  by  the  absolute  refusal  to  accept  the 
title  on  the  20th  of  October,  and  the  demand  for  the 
repayment  of  the  money  paid  on  the  execution  of  the 

contract  and  the  damages  sustained  by  the  plaintiff 
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was  a  final  breach  of  the  contract.  The  subsequent 
letters  between  counsel  for  the  parties  did  not  in 
the  slightest  degree  change  the  relations  that  then 
existed.  The  request  in  the  letter  of  October  25th, 
was  merely  for  the  sale  of  another  house,  and  had 
nothing  to  do  with  the  premises  in  question. 

The  exceptions  should,  therefore,  be  overruled  and 
judgment  ordered  on  the  verdict,  with  costs. 

Sedgwick,  Ch.  J.,  and  Feeedman,  J.,  concurred. 


JAMES  P.  KERNOCHAN,  Individtjallt  and  as  Ex- 

ECUTOB,    ETC.,   ET   AL.,  RESPONDENTS,  V.  THE    NEW 

YORK  ELEVATED  RAILROAD   COMPANY,  et 
AL.,  Appellants. 

Eeidenee—Tegtimony  (tfexperU  at  to  value  q^reol  ettate  in  action  for  m 
injunction  and  damages  because  of  the  conOructUm.  and  vMintenance  <g 
the  elevated  raUroad  qf  d^endanU  in  front  <^plainHffif  premises. 

One  of  the  real  estate  expert  witnesses  of  plaintiffs  was  asked  by  plalntlfe' 
counsel  on  the  trial  to  give  the  rental  value  of  the  premises  with  and  with- 
out the  elevated  raUroad,  for  the  years  1883  to  1888,  both  taclusiTe. 
Counsel  for  defendants  objected  to  the  question  as  Incompetent,  IrreleTanl 
and  immaterial,  and  not  within  the  issues  of  the  action  and  a  proper 
method  of  proof.  The  court  overruled  the  objection,  and  counsel  f«r 
def endanU  excepted,  and  the  witness  answered  the  question  fully  and  in 

FewTJn  appeal.  That  the  question  as  to  the  value  of  fte  P^"^  »»  *« 
time  was  dearly  competent.  The  attention  of  tiie  court  was  not  «UJ  to 
the  objection  now  urged,  that  the  portion  of  the  l^f  *'»'» '^*."^'^*'* 
witness  to  give  his  opinion  as  to  the  rental  value  of  Oie  P«««»»f»^^*»* 
the  elevated  railroad  was  Incompetent,  and  no  motion  was  made  to  strilce 
out  any  portion  of  the  answer  of  witness  after  It  was  given,  and  co^.dera- 
ble  testimony  was  subsequently  given  on  the  same  subject  by  both  plaint- 
iffs and  defendants  wltiiout  objection.  Under  tiiese  circumstances  the 
objection  to  the  question  in  the  form  it  was  taken  was  unavaiUng,  and  Uie 
ruling  of  the  court  thereupon  sustataed. 

Before  Sedowick,  Ch.  J.,  and  Ingbaham,  J. 

Decided  January  6, 18W- 
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Appeal  from  a  judgment  entered  upon  the  de- 
cision of  the  court  at  special  term. 

Davies  &  Rapallo,  attorneys,  and  Edward  S. 
Rapallo  and  Samuel  B.  Rogers  of  counsel,  for  appel- 
lants, argued : — 

I.  The  learned  trial  judge  erred  in  receiving  as 
evidence  the  opinion  of  a  witness  as  to  the  difference 
in  the  rental  value  of  the  premises  in  question  with 
and  without  the  elevated' railroad.  Edmund  H. 
Martine,  a  real  estate  broker,  after  testifying  to  the 
rental  value  of  the  property  in  question  in  1876  and 
1877,  was  asked:  •*  Q.  Give  the  rental  value  for  the 
following  years  with  and  without  the  road  ?  Counsel 
for  defendants  objected  to  the  question  as  incom- 
petent, irrelevant  and  immaterial  and  not  within  the 
issue  in  this  action,  and  not  a  proper  method  of 
proof.  The  court  overruled  the  objection,  and  counsel 
for  defendants  duly  excepted.  A.  With  the  road 
from  1883  to  1884,  $2,550.  Without  the  road, 
$3,570.  In  1884,  $2,640  with  the  road,  and  $3,600 
without  it,  etc."  We  submit  that  the  testimony 
excepted  to  was  incompetent  for  the  following  rea- 
sons: (1)  It  involved  the  very  question  of  damages 
to  be  determined  by  the  trial  judge.  Van  Deusen 
V.  Young,  29  N.  Y.  9;  Teer penning  v.  Corn  Exchange 
Ins.  Co.,  43  lb.  279;  Giles  v.  O'Toole,  4  Barb.  281; 
Norman  v.  Wells,  17  Wend.  136;  Thompson  t;.  Penn. 
R.  Co.,  15  Atl.  Rep.  833;  Crane  v.  Northfield,  36  Vt. 
124;  Railway  Co.  v.  Gardner.  45  Ohio  St.  309.  (2) 
It  was  a  question  upon  which  an  intelligent  judg- 
ment could  be  had  without  resort  to  such  opinions. 
Drucker  v.  Manhattan  R.  Co.,  106  iV.  Y.  157;  Fergu- 
son V.  Hubbell,  77  lb.  514;  Reed  v.  McConnell,  101 
lb.  270;  Wakeman  v.  Wheeler  &  W.  Mfg.  Co.,  101 
lb.  205.  (3)  It  was  a  matter  of  mere  speculation 
and  conjecture  such  as  is  not  involved  in  any  science, 
art,  trade  or  occupation  known  to  mankind.    Fer- 
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guson  V.  Hubbell,  97  N.  Y.  514;  Wesson  v.  Wash- 
bum  Iron  Co.,  13  AUen,  95.  The  evidence  being  in 
its  essential  nature  incompetent  and  adapted  to  mis- 
lead, it  is  impossible  to  say  to  how  great  an  extent 
the  defendants  were  injured  thereby,  and,  within  the 
principle  of  Foote  v.  Beecher,  ISN.  Y.  155,  the  error 
cannot  be  disregarded. 

11.  The  defendants  were  harmed  by  the  admission 
of  the  expert  testimony  as  to  what  this  property 
would  have  been  worth  had  the  railroad  not  been 
built.  We  assume  that  it  is  now  settled  that  the 
evidence  in  question  is  plainly  inadmissible  under 
the  recent  decision  of  the  court  of  appeals  in  the 
case  of  McGean  v.  Manhattan  Railway  Company. 
The  sole  question,  under  the  decision  of  the  court 
of  appeals  in  that  case,  is  whether  the  appellant 
was  harmed  by  the  admission  of  such  testimony. 

G.  WilUtt  Van  Nest,  for  respondents,  argued  : — 
As  to  Foote  V.  Beecher,  78  N.  Y.  155,  the  ques- 
tion is  now  settled  by  statute.  The  code  provides 
(§  1003) :  **  An  error  in  the  admission  or  exclusion 
of  evidence,  or  in  any  other  ruling  or  direction  of 
the  judge  upon  the  trial,  may,  in  the  discretion  of 
the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion  that  substantial  justice  does  not 
require  that  a  new  trial  should  be  granted."  The 
note  .to  Bliss*  code  states  that  the  rule  of  Forrest  v. 
Forrest  is  hereby  adopted.  In  matter  of  N.  Y.  C.  & 
H.  R.  R.  Co.,  90  N.  Y.  347,  the  court  says :  •'  The  rule 
is  well  settled  that  in  an  equity  case  a  new  hearing 
will  not  be  granted  or  judgment  reversed  merely  on 
the  ground  that  proper  evidence  was  rejected  at  the 
trial,  if  on  all  the  facts  and  circumstances  the  court 
is  satisfied,  the  result  ought  not  to  have  been  differ- 
ent if  such  testimony  had  been  received.'*  The 
objection  to  Martine's  testimony  is  of  no  avail,  as  it 
is  not  disputed  that  the  plaintiff  was  entitled  to  the 
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evidence  as  to  the  value  with  the  road.  An  objec- 
tion should  be  taken  to  the  part  of  the  question 
which  was  improper,  if  any.  Hochreiter  v.  People, 
2  Abb.  Ct.  o/App.  363;  Mayor  v.  Secord,  102  N.  Y. 
582.  No  question  arises  in  this  case  under  the 
McGean  case.  The  only  objection  to  the  question 
asked  Martine  was  that  his  estimate  included  dam- 
ages by  noise  and  other  incidents  than  light  and  air. 
There  was  no  objection  to  plan.  The  plaintiffs 
were  entitled  to  Martine's  estimate  of  the  value  with 
the  road.  The  defendants  should  have  objected 
specifically  to  the  part  asking  the  value  without. 

Peb  Cubiam. — ^AU  the  questions  presented  on  this 
appeal  have  been  passed  upon  by  the  general  term 
of  this  court  adversely  to  the  defendants,  except 
the  objection  to  the  question  put  to  one  of  the 
experts  called  by  the  plaintiffs,  whereby  the  witness 
was  requested  to  "  give  the  rental  value  for  the  fol- 
lowing years  with  and  without  the  road." 

To  that  question  the  defendants  objected  as  ••in- 
competent, irrelevant  and  immaterial,  and  not  within 
the  issues  of  this  action  and  not  a  proper  method  of 
proof." 

The  objection  was  to  the  whole  question,  and  so 
far  as  the  question  required  the  opinion  of  the  wit- 
ness as  to  the  value  of  the  property  at  the  time,  the 
evidence  was  clearly  competent.  The  attention  of 
the  court  was  not  called  to  the  objection  now  urged, 
that  the  portion  of  the  question  that  required  the 
witness  to  give  his  opinion  as  to  the  rental  value  of 
the  premises  without  the  elevated  railroad  was 
incompetent,  and  no  motion  was  made  to  strike  out 
any  portion  of  the  answer  after  it  was  given.  Con  - 
siderable  testimony  was  subsequently  given  on  the 
same  subject  by  both  plaintiffs  and  defendants  with- 
out objection. 

Under  these  circumstances  we  think  the  objection 
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in  the  form  it  was  taken  was  unavailing.  An  exam- 
ination of  the  whole  case  has  satisfied  us  that  the 
findings  are  sustained  by  the  evidence,  and  the 
result  would  have  been  the  same  if  the  evidence 
now  objected  to  had  not  been  received. 

We  think,  therefore,  that  no  error  was  committed 
that  requires  a  reversal  of  the  judgment,  and  that 
the  judgment  should  be  afi&rmed  with  costs. 


EDITH  K.  ROOSEVELT,  and  Another,  Respondents, 
V.  THE  NEW  YORK  ELEVATED  RAILROAD 
COMPANY,  ET  AL.,  Appellants. 


Action  for  injunction  and  damages  against  drfendanta  for  constructing  and 
operating  its  railroad  in  front  qf  plaintiffs'  premises — O^ectionsto  opinion 
qf  real  estate  expert^  u)haJt  should  be  the  form  qf  same  to  be  covered  by  the 
McGean  Case. 


The  following  questions  were  put  to  a  real  estate  expert  witness  on  the  trial; 
*'  What,  in  your  opinion,  would  be  the  rental  value  of  those  premises.  No. 
97  Pearl  street,  to-day,  If  there  were  no  elevated  railroad  in  front  of  them ; 
and  what,  in  your  opinion,  would  be  the  value  of  those  premises  if  there 
were  no  elevated  railroad  in  front  of  them  ?  *'  These  questions  were  ob- 
jected to  on  the  grounds  that  they  were  hypothetical ;  that  the  witness 
was  not  competent  to  give  an  opinion,  and  also  that  they  were  immaterial 
and  incomx>etent;  and  the  objections  were  overruled  by  the  court,  and 
counsel  for  defendants  excepted ;  and  the  answers  of  the  witness  were  taken. 

Held,  on  appeal^  that  prior  to  the  decision  in  the  McGean  Case,  in  the  court 
of  appeals,  it  was  held  under  many  decisions  that  such  questions  were  ad- 
missible, and  that  the  opinion  of  a  witness,  who  has  seen  the  premises  in 
question  and  Is  acquainted  with  similar  property  and  things,  is  not  incom- 
petent for  submission  to  a  court  or  jury.  In  the  McGean  Case,  the  court 
of  appeals  held,  that  objections  like  those  taken  in  this  case  to  like  ques- 
tions, did  not  apprise  the  court  that  defendants  meant  to  object  on  the 
ground  that  the  questions  called  for  what  the  judge  was  to  determine  upon 
other  testimony  in  the  case. 
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The  qnestions  in  the  case  at  bar  were  not  objectionable,  therefore,  on  any 
ground  taken  at  the  trial* 

Before  Sedgwick,  Ch.  J„  Freedman  and  Ingeaham,  JJ. 

Decided  February  6, 1890. 

Appeal  by  defendants  from  judgment  entered  upon 
the  decision  at  special  term. 

Davies  &  Rapallo,  for  appellants,  argued  upon 
the  single  exception  considered  by  the  court,  as 
follows  : — 

The  learned  trial  judge  erred  in  admitting  as  evi- 
dence the  opinions  of  Nelson  S.  Flock  as  to  what 
would  have  been  the  fee  and  rental  value  of  the 
premises  in  question  without  the  elevated  railroad 
in  front  thereof.  The  witness  was  asked  the  ques- 
tion :  "What  in  your  opinion  would  be  the  rental 
value  of  those  premises  No.  97  Pearl  street  to-day, 
if  there  were  no  elevated  railroad  in  front  thereof  ? 
Counsel  for  defendants  objected  to  the  question  as 
hypothetical,  and  also  on  the  groxmd  that  the  wit- 
ness is  not  competent  to  give  an  opinion  ;  and  also 
objected  to  the  question  as  immaterial  and  incompe- 
tent. The  court  overruled  the  objection  and  coun- 
sel for  defendants  duly  excepted."  And  again  the 
witness  was  asked  the  question — "What  in  your 
opinion  would  be  the  value  of  those  premises  if 
there  were  no  elevated  railroad  in  front  of  them  ? 
Objected  to  as  hypothetical,  that  the  witness  is  not 
competent  to  give  an  opinion,  also  as  immaterial 
and  irrelevant.  Objection  overruled.  Exception 
taken." 

We  submit  that  the  testimony  excepted  to  was 

*  The  conclusion  seems  to  be,  that  if  the  objections  had  been  that  the 
questions  called  for  what  the  judge  was  to  determine  on  the  trial  upon 
other  testimony  in  the  case,  that  they  should  have  been  sustained  and  the 
testimony  excluded. — Beptrs. 
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incompetent  for  the  following  reasons :  (1)  It  in- 
volved the  very  question  of  damages  to  be  deter- 
mined by  the  trial  judge.  Van  Deusen  v.  Young,  29 
N.  F.  9  ;  Teerpenning  v.  Corn.  Exchange  Ins.  Co.,  43 
lb.  279  ;  Giles  v.  O'Toole,  4  Barb.  281 ;  Norman  v. 
Wells,  17  Wend.  136  ;  Thompson  v.  Penn.  R.  R.  Co. 
15  Atl.  Rep.  833  ;  Crane  v.  Northfield,  33  Vt.  124  : 
Railway  Co.  v.  Gardiner,  45  Ohio  St.  309.  (2)  It  was 
a  question  upon  which  an  intelligent  judgment  could 
be  had  without  resort  to  such  opinions.  Drucker  v. 
Manhattan  R.  Co.,  lOQ  N  .Y.  157 ;  Ferguson  v.  Hub- 
bell,  97  lb.  514  ;  Reed  v.  McConnell,  101  lb.  270; 
Wakeman  v.  Wheeler  &  W.  Mfg.  Co.,  101  lb.  205. 
(3)  It  was  a  matter  of  mere  speculation  and  con- 
jecture, such,  as  is  not  involved  in  any  science,  art, 
trade  or  occupation  known  to  mankind.  Ferguson 
V.  Hubbell,  97  N.  Y.  514  ;  Wesson  v.  Washburn  Iron 
Co.,  13  Allen,  95.  In  view  of  these  authorities  we 
submit  that  the  opinions  of  witnesses  upon  this 
point  were  not  competent  evidence.  The  evidence 
being  in  its  essential  nature  incompetent  and  adapted 
to  mislead,  it  is  impossible  to  say  to  how  great  an 
extent  the  defendants  were  injured  thereby  and  with- 
in the  principle  of  Foote  v.  Beecher,  68  N.  Y.  155, 
the  error  cannot  be  disregarded.  We  assume  that 
it  has  been  settled  that  the  evidence  in  question  is 
plainly  inadmissible  under  the  recent  decision  in 
the  court  of  appeals  in  the  case  of  McGean  v.  Man- 
hattan Railway  Company.  The  sole  question  in  that 
case  is  whether  the  appellant  was  harmed  by  the 
admission  of  such  testimony. 

G.  Willett  Van  Nest,  for  respondents,  argued,  upon 
the  single  exception  considered  by  the  court,  as 
follows  : — 

I.  Flock  was  competent  as  an  expert.  He  had  great 
experience  in  real  estate,  renting  a  great  deal  of 
downtown  property.     As  has  been  shown  in  other 
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cases,  if  the  trial  .court  admits  an  expert,  the  appel- 
late court  will  hold  that  his  qualifications  were 
properly  determined  by  the  trial  court.  Jones  v. 
Tucker,  41  N.  H.  546 ;  Nelson  v.  Sun  Mutual,  46 
N.  Y.  460  ;  Swan  v.  Middlesex,  101  Mass.  177.  An 
expert  acquires  his  information  by  researches  of  all 
kinds.  A  man  whose  business  it  is  to  rent  property 
can  say  how  much  any  building  should  bring  in  a 
given  neighborhood.  The  plaintiff  was  unable  to 
find  a  real  estate  expert  who  had  rented  property  in 
this  neighborhood.  All  the  buildings  were  rented 
by  the  owners  or  by  agents  who  refused  to  give  up 
any  time  to  testifying. 

II.  It  was  proper  to  ask  Flock  what,  in  his 
opinion,  would  have  been  the  value  had  there  been 
no  road.  Clark  v.  Baird,  9  N.  Y.  196  ;  Vanderberg 
V.  Boston,  21  W.  D.  474  ;  Shaw  v.  City  of  Charles- 
ton, 2  Gray,  107  ;  Shattuck  v.  Stoneham,  6  Allen^ 
116 ;  Swan  v.  Middlesex,  101  Mass.  178  ;  Snow  v. 
Boston  &  Maine,  65  Me.  230 ;  White  Deer  v.  Sassa- 
man,  67  Pa.  St.  415  ;  Carter  v.  Thurston,  58  N.  H. 
104  ;  Portland  v.  Inhabitants,  23  Eng.  and  Am.  Rail- 
way Ca.  51  {N.  H.) ;  Yost  v.  Curry,  92  Ind.  469  ; 
Galena  v.  Haslam,  73  HI.  497  ;  Keitsburg  v.  Henry, 
79  lb.  290  ;  City  of  Chicago  v,  McDonough,  112  lb. 
90  ;  Colvill  V.  St.  Paul,  19  Minn.  285  ;  Lehmicke  v. 
St.  Paul,  19  lb.  481  ;  Sherman  v.  St  Paul,  30 i6.  227; 
Snyder  v.  Western  Union,  25  Wise.  67  ;  Worster  v. 
Sugar  Kiver,  57  lb.  314  ;  Telephone  T.  Co.  v.  Forke, 
2  Texas  C.  C.  {Willson),  §  365  ;  Texas  v.  Kirby,  44. 
Ark.  106;  Railroad  v.  Fireman,  24  W.  Va.  673; 
Matter  of  Rochester,  40  Hun.  588  ;  Hine  v.  N.  Y. 
Elevated  R.  R.,  39  iJ.  295  ;  Rochester  v.  Budlong,  10 
How.  289.  There  is  a  dictum  of  five  lines  in  a  long 
opinion  in  McGean  v.  Manhattan  Ry.  Co.,  to  the 
effect  that  if  the  question  were  objected  to  on  the 
specific  ground  that  the  amount  of  damages  could 
not  be  proved  by  the  opinion  of  a  witness,  it  should 
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not  be  allowed.  It  was  merely  a  dictum  because  the 
judgment  was  affirmed,  the  question  having  been 
objected  to  on  the  ground  that  it  was  incompetent, 
irrelevant  and  immaterial,  and  also  that  it  was  hy- 
pothetical. The  dictum  should  have  no  authority. 
The  only  brief  submitted  on  this  point  was  in  behalf 
of  the  Manhattan  Railway  Co.  That  brief  cited  all 
the  decisions  against  the  admission  of  the  question, 
but  neither  the  brief  nor  the  opinion  refer  in  any  way 
to  the  authoritative  decisions  to  the  effect  that  the 
question  is  admissible.  The  question  must  be  spec- 
ifically objected  to  on  the  ground  that  the  opinions 
of  witness  are  not  admissible  as  to  the  value  which 
the  property  would  have  without  this  structure. 

By  the  Court. — Sedgwick,  Ch.  J. — This  was  an 
action  to  enjoin  the  defendants  from  maintaining 
and  operating  their  railway  in  front  of  plaintiflfe, 
premises  and  for  damages. 

The  only  exceptions  to  be  considered  are  those 
taken  to  the  admission  of  the  following  questions; 
•'  what  in  your  opinion  would  be  the  rental  value  of 
those  premises.  No.  97  Pearl  street,  to-day,  if  there 
were  no  elevated  railroad  in  front  of  them  ?  and, 
what  in  your  opinion  would  be  the  value  of  those 
premises  if  there  were  no  elevated  railroad  in  front 
of  them  ?  " 

Before  the  decision  of  McGean  v.  Manhattan  Ry. 
Co.  in  the  court  of  appeals,  it  was  generally  sup- 
posed that  such  questions  were  admissible  under 
the  general  rule  given  by  Greenleaf,  §  440a,  *'  as  to 
the  marketable  condition  and  value  of  property,  etc., 
opinions  are  received.  Section  440  gives  a  perti- 
nent case.  A  secretary  of  a  fire  insurance  company 
accustomed  to  examine  buildings  with  reference  to 
the  insurance  of  them,  and  who,  as  county  commis- 
sioner, had  frequently  estimated  damages  occasioned 
by  the  laying  out  of  railroads  and  highways,  has 
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been  held  competent  to  testify  his  opinion  as  to  the 
effect  of  laying  a  railroad  within  a  certain  distance 
of  a  bnilding  upon  the  value  of  the  rent,  etc." 

In  Clark  v.  Baird,  9  N.  Y.  183,  in  an  action  for 
false  representations,  in  defeudant's  saying  that 
land  bought  of  him  by  the  plaintiff  extended  to  a 
described  distance,  it  was  held,  that  the  testimony 
was  valid,  of  a  witness  who  swore  that  the  land  was 
worth  $1,000  if  it  extended  to  the  mill-race  and 
trees.  The  strip  taken  off  would  reduce  it  one- 
fourth.  This  testimony  had  been  objected  to  on 
the  ground  that  the  amount  of  damage  cannot  be 
ascertained  by  the  opinion  of  the  witness.  Judge 
Johnson  examined  many  cases,  and  among  them  cases 
that  had  maintained  that  it  was  a  suflScient  objection 
to  such  testimony,  that  the  thing  testified  to  was  a 
matter  that  should  be  determined  by  the  jury  or 
judge.  The  rule  was  announced  that  the  opinion  of 
a  witness,  who  has  seen  the  thing  in  question  and  is 
acquainted  with  similar  things,  is  not  incompetent 
to  be  submitted  to  a  jury. 

Professor  Chase  in  his  edition  of  Stephens*  Dig.  Eo. 
in  Vol.  2,  p.  102,  gives  an  important  list  of  cases  on 
this  subject. 

In  the  case  of  McGean  {supra),  the  court  of  appeals 
has  held  that  specific  objections,  like  those  taken  in 
this  case  to  like  questions,  did  not  apprise  the  court 
that  defendants  meant  to  object,  on  the  ground, 
that  the  question  called  for  what  the  judge  was  to 
determine  upon  the  other  testimony  in  the  case. 
The  objections  taken  on  the  trial  in  the  case  at  bar 
were,  that  the  questions  called  for  immaterial  and 
incompetent  testimony;  that  the  witness  was  not 
competent  to  give  an  opinion,  and  that  the  question 
was  hypoth'etical.  The  questions  were  not  objec- 
tionable, therefore,  on  any  ground  taken  at  the  trial. 

The  judgment  should  be  aflSrmed  with  costs 
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ENOCH    H.     GUBNEY,    Respondent,    v.    UNION 
TRANSFER  AND  STORAGE  COMPANY.  Appel- 

LANT. 

Action  to  compel  the  iswte  of  a  certificate  qf  capital  stock  by  defendaml  to 
plaintiff^Allowance  additional  to  costs  xoUhin  the  discretion  qf  the  cowi; 
also  that  qf  a  stay  xoithoiU  security. 

Plaintiff  claimed  that  he  was  entitled  to  a  certificate  of  capital  stock  from  the 
defendant  to  the  nominal  amount  of  $3,658.14,  under  the  following  resohi- 
tion  of  its  board  of  directors,  adopted  June  16,  1888.  *'  Whereas,  it  has 
appeared  to  the  satisfaction  of  the  company  and  of  Mr.  Gomey  that  the 
estimated  value  of  the  plant  and  accounts  offered  by  Mr.  Gumey  for  his 
stock  was  too  high  ;  and  whereas,  the  company  has  assumed  certain  addi- 
tional liabilities  of  Mr.  Gurney,  as  set  forth  in  his  accounts  to  date,  it  is 
hereby  mutually  agreed  between  the  company  and  Mr.  Gumey  that  in 
consideration  of  the  less  value  paid  In  by  Mr.  Gumey,  as  above  stated,  and 
the  additional  liabilities  assumed  by  the  company  as  aforesaid,  he,  the  said 
Mr.  Gurney,  shall  be  entitled  to  $3,6(^.  14-100  dollars'  worth  of  the  com- 
pany's stock  par  value,  and  the  rest  of  the  $10,000  be  transferred  into  the 
treasury.  It  is  further  agreed  that  all  further  errors  found  in  the  accepted 
accounts  from  him  shall  be  a  cJiarge  against  his  stock.  This  settlement  in- 
cludes the  two  hundred  and  seventy-four  38-100  dollars  already  agreed  upon 
as  consideration  in  the  purchase  of  the  good-will  of  Mr.  Gumey' s  business. 

The  principal  difference  between  the  parties  relates  to  the  meaning  of  the 
phrase  in  the  resolution  ^'  that  all  further  errors,  etc.,  shall  be  a  charge 
against  his  stock;"  defendant  claimed  that  the  errors  alluded  to,  included 
an  erroneous  estimate  of  the  value  of  the  accepted  accounts  as  well  as 
mistakes  of  computation,  etc. ;  plaintiff  claimed  that  the  errors  were  only 
such  as  errors  in  accounting  like  mistakes  of  ^t  or  calculation.  The  court 
below,  while  agreeing  with  plaintiff's  construction,  nevertheless  allowed 
defendant  to  give  full  proof  of  what  defendant  claimed  to  have  been  an  er- 
roneous estimate  of  the  value  of  the  accepted  accounts,  and  afterwards  held 
that  the  defendant  failed  to  prove  that  the  valuation  was  erroneous.  The 
mistakes  of  statement  and  computation  in  the  accounts  that  were  proven 
by  defendant,  Were  deducted  by  the  court  from  the  amount  of  stock  agreed 
to  be  issued,  and  the  court  found  that  the  plaintiff  was  entitled  to  receives 
certificate  for  $3,600  worth  of  defendant's  capital  stock  of  the  par  value  of 
$100  per  share ;  and  ordered  judgment  accordingly,  ^th  an  additional 
allowance  of  costs. 

On  a  review  upon  appeal  held,  that  there  was  no  error  during  the  trial  and 
the  judgment  should  be  affirmed. 

On  the  appeal  from  the  order  denying  defendant's  motion  to  strike  out  fix>m 
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the  judgment  the  provision  for  an  additional  sum  as  costs,  and  for  a 
stay  of  proceedings  on  the  Judgment,  Held,  that  the  action  involved  the 
right  of  plaintiff  to  shares  and  a  certificate  of  the  same  as  evidence  of 
ownership,  and  the  value  was  shown  by  the  evidence  in  the  case.  It  was 
within  the  discretion  of  the  court  to  make  or  to  refuse  to  make  an  addi- 
tional allowance  by  a  provision  in  the  conclusions  of  law  in  an  equity  case, 
and  it  was  also  within  its  discretion  to  refuse  to  stay  the  proceedings  with- 
out security  from  defendant. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  February  6,  1800. 

Appeal  from  judgment  entered  upon  findings,  etc., 
at  special  term. 

The  questions  involved  and  the  facts  in  the  case 
suflSciently  appear  from  the  opinions. 

Henry  C.  Andrews^  for  appellant. 

A.  C.  Fransioli^  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
brought  to  compel  the  defendant  to  iesue  to  plaintiff 
a  certificate,  that  he  was  entitled  to  shares  of  capital 
stock  of  the  defendant  to  the  nominal  amount  of 
$3,658.14  under  a  resolution  of  the  board  of  direc- 
tors made  June  16,  1888. 

The  resolution  was  :  "  Whereas,  it  has  appeared  to 
the  satisfaction  of  the  company  and  of  Mr.  Gurney 
that  the  estimated  value  of  the  plant  and  accounts 
offered  by  Mr.  Gurney  for  his  stock  was  too  high  ; 
and  whereas,  the  company  has  assumed  certain  ad- 
ditional liabilities  of  Mr.  Gurney,  as  set  forth  in  his 
account  to  date,  it  is  hereby  mutually  agreed  be- 
tween the  company  and  Mr.  Gurney  that  in  consid- 
eration of  the  less  value  paid  in  by  Mr.  Gurney,  as 
above  stated,  and  the  additional  liabilities  assumed 
by  the  company  as  aforesaid,  he,  the  said  Mr.  Gur- 
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ney,  shall  be  entitled  to  $3,658.14  worth  of  the 
company's  stock,  par  value,  and  the  rest  of  the 
$10,000  be  turned  into  the  treasury.  It  is  further 
agreed  that  all  further  errors  found  in  the  accepted 
accounts  from  him  shall  be  a  charge  against  his 
stock.  This  settlement  includes  the  $274.38  already 
agreed  upon  as  consideration  in  the  purchase  of  the 
good-will  of  Mr.  Gurney*s  business.*' 

The  plaintiff  had  judgment  that  the  defendant 
issued  to  him  stock  to  the  nominal  amount  of  $3, 
600. 

The  principal  difference  between  the  parties  re- 
lates to  the  meaning  of  the  phrase  •*  all  further  errors 
found  in  the  accepted  accounts  from  him  shall  be  a 
charge  against  his  stock."  The  plaintiff  does  not 
deny  that  the  amount  of  "  further  errors  "  should  be 
deducted  from  the  amount  of  shares  of  stock  first 
mentioned,  that  is  $3,658.14,  and  that  the  company 
was  bound  to  issue  certificates  of  shares  only  to  the 
amount  of  the  difference.  The  dispute  relates  to  the 
meaning  of  the  words  *'  further  errors  found  in  the 
accepted  accounts  from  him."  The  defendant  argues, 
that  the  errors  intended  included  an  erroneous  esti- 
mate of  the  value  of  the  accepted  accounts,  as  well 
as  mistakes  of  statement  or  computation  in  the 
accounts,  which  would  make  them  erroneous  as  ac- 
counts. The  plaintiff  argues,  that  the  errors  were 
only  such  as  make  errors  in  accounting  like  mistakes 
of  fact  or  calculation.  The  court  agreed  vnih  the 
plaintiff,  but,  nevertheless,  allowed  the  defendant  to 
give  full  proof  of  what  the  defendant  claimed  to  have 
been  an  erroneous  estimate  of  the  value  of  the  accept- 
ed accounts.  These  accounts  related  to  the  business 
of  the  plaintiff  as  warehouseman,  and  were  state- 
ments of  the  amounts  due  to  him  by  third  parties 
for  storage.  As  security  for  the  payments  of  these 
amounts  were  the  goods  stored.  To  show  the  value 
of  these  accoimts,  the  defendant  sold,  tmder  the 
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statute,  the  goods  stored.  Assuming  that  the  proof 
on  this  subject  showed  the  value  of  the  security, 
there  was  yet  to  be  ascertained  the  value  of  the 
original  obligation  of  the  owners  to  pay  the  storage. 
There  was  no  proof  on  this  point.  As  the  case  stood, 
the  owners  remained  liable  for  the  amount  of  the 
storage,  less  the  value  received  upon  the  sales.  The 
presumption  of  law  is,  that  these  owners  were  solvent, 
and  could  be  made  to  respond.  The  defendant, 
therefore,  failed  to  prove  that  the  valuation  of  the 
resolution  was  erroneous. 

The  defendant  did  prove  that  there  were  mistakes 
of  statement  and  computation  in  the  accoimts.  The 
court  deducted  from  the  amount  agreed  to  be 
issued,  these  mistakes. 

The  learned  counsel  for  defendant  argues  that 
under  the  complaint  and  resolution,  there  could  be 
on  a  view  unfavorable  to  the  defendant,  judgment 
for  the  issuing  of  shares  to  the  amount  of  $3,658.14, 
no  more  and  no  less.  I  do  not  perceive  the  validity 
of  this  proposition.  The  plaintiff  fails  as  to  quantity , 
i)ecause  the  defendant  establishes  a  modification  of 
plaintiflTs  claim. 

It  is  also  argued  that  the  complaint  is  defective 
because  it  does  not  aver  that  no  further  errors  had 
been  found.  This  is  not  correct,  because  the  not 
finding  of  errors  was  not  a  condition  precedent  to 
the  acquirement  of  the  cause  of  action  for  such 
number  of  shares  as  the  plaintiff  was  entitled  to 
have  issued  to  him,  and  the  lessening  of  the  number 
of  shares  to  which  the  defendant  might  be  entitled, 
was  founded  upon  an  independent  stipulation,  upon 
which  the  defendant  should  take  an  affirmative 
stand. 

It  was  also  objected  to  the  complaint,  that  it  did 
not  aver  that  the  property  turned  over  to  the  com- 
pany by  the  plaintiff  for  the  shares  was  worth 
$3,658.14.     This  was  not  essential  to  the  validity  of 
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the  agreement.  The  mere  fact  that  property  is  not 
worth  the  amount  of  the  shares  is  insignificant,  if 
the  estimate  of  the  value  is  made  in  good  faith. 
The  answer  does  not  allege  that  there  was  any  in- 
tent to  evade  the  statute. 

It  was  further  argued,  that  theamountof  $3,658.14, 
was  in  part  made  up  of  sums  that  were  allowed  as 
due  to  the  plaintiff,  whereas,  in  fact,  they  were  not 
due  by  the  defendant  to  the  plaintiff.  One  of  these 
sums  was  for  salary  which  the  plaintiff  credited 
himself  with  when,  as  defendant  now  claims,  no 
salary  was  due  to  him. 

Whatever  may  be  the  rights  of  the  parties  as  to 
these  sums,  and  in  particular  that  claimed  for  salary, 
the  answer  alleged  no  defence  based  upon  the  plain- 
tiff taking  the  sum  or  the  salary.  The  answer  con- 
fines itself,  in  respect  of  the  value  of  the  property 
transferred  by  plaintiff,  to  an  assertion  of  an  errone- 
ous estimate  of  the  accepted  accounts  or  to  errors  in 
the  accounts.  The  case  showed  that  there  was  no 
mistake  or  error,  even  if  there  were  invalidity  in  the 
settlement  between  the  parties  as  to  the  company 
allowing  the  plaintiff  certain  amounts,  when  it  was 
not  liable  to  the  plaintiff,  and  the  answer  makes  no 
allegation  as  to  this. 

It  is  also  argued,  that  the  **  accepted  accoimts  " 
were  not  necessary  for  the  business  of  the  defend- 
ant, and  for  that  reason  the  directors  had  not  power 
to  issue  stock  for  them.  Such  a  defence  was  not 
made.  If  it  had  been  pleaded,  it  could  not  have 
prevailed  under  the  circumstances.  The  accounts 
were  incidents  of  the  business  that  the  plaintiff 
transferred  to  the  defendant,  and  the  transaction  of 
that  kind  of  business  was  within  the  powers  of  the 
defendant. 

The  defendant's  coimsel  urges,  that  as  the  agree- 
ment is  contained  in  a  resolution  which  was  passed 
at  a  meeting  of  directors,  the  plaintiff  being  present 
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and  voting  for  the  resolution,  it  is  void.  The 
answer  avers  and  the  testimony  shows,  that  he  did 
vote.  The  answer  does  not  attempt  to  avoid  the 
contract  for  this  reason  and  the  contract  could  not 
be  avoided  without  restoring  to  the  plaintiff  what  he 
had  transferred.  There  was  no  offer  to  restore,  and 
indeed  restoration  was  impossible  from  the  manner 
in  which  the  defendant  had  dealt  with  the  property. 

The  defendant  set  up  as  a  defence,  that  after  the 
making  of  this  contract  in  question  the  defendant 
passed  a  resolution  that  no  certificate  of  stock  should 
yet  be  issued  to  any  stockholder.  The  plaintiff  did 
not  bind  himself  to  omit  to  demand  his  shares  of 
stock,  and  if  before  the  resolution  his  right  to  shares 
was  perfect,  the  defendant  could  not  diminish  or 
annul  his  right  and  absolve  themselves  from  their 
obligation  by  resolving  to  do  so. 

I  am  of  opinion  that  there  was  no  error  during 
the  trial,  and  the  judgment  should  be  aflSrmed  with 
costs. 

Feeedman,  J.,  concurred. 

Same  Case. 

Same  Term. 

Appeal  by  defendant  from  an  order  denying  de- 
fendant's motion  to  strjke  out  from  judgment  a  pro- 
vision for  an  additional  sum  as  costs,  and  for  a  stay 
of  proceedings  upon  the  judgment. 

Same  Counsel. 

By  the  Court. — Sedgwick,  Ch.  J. — It  is  general 

practice  to  make  or  refuse  to  make  an  additional 

allowance  by  a  provision  in  the  conclusion  of  law  in 

an  equity  case.     The  action  involved  the  plaintiff's 

right  to  shares,  and  to  a  certificate  as  evidence  of 

29 
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his  ownership  of  them.  Their  value  was  shown  by 
the  testimony  in  the  case,  when  it  appeared  that 
the  defendant  agreed  to  transfer  the  shares  in  consid- 
eration of  receiving  property  from  plaintiff  agreed  by 
the  parties  to  be  of  the  nominal  value  of  the  shares 
to  be  transferred. 

It  was  within  the  discretion  of  the  court  to  refuse 
to  stay  the  proceedings  without  security  from  defend- 
ant. 

The  judgment  and  order  should  be  affirmed,  with 
costs. 

Freedman,  J.,  concurred. 

Ingraham,  J.,  (dissenting.) — I  am  unable  to  agree 
with  my  associates  in  the  conclusion  to  which  they 
have  arrived  that  this  judgment  should  be  affirmed. 
It  was  at  least  doubtful  whether  the  **  further 
errors  "  mentioned  in  the  agreement  of  June  16, 1888, 
related  to  the  amounts  that  could  be  realized  from 
the  accounts  or  errors,  in  the  method  by  which  the 
amounts  due  had  been  determined.  If  plaintiff  had 
transferred  to  defendant  certain  accounts  which 
represented  debts  to  him,  secured  by  the  personal 
property  which  was  deposited  with  him  on  storage, 
and  had  represented  that  such  accounts  were  good 
and  collectible,  and  that  the  property  upon  which 
he  had  a  lien  for  the  several  amounts  due  him  was 
sufficient  security  for  which  the  defendant  had 
agreed  to  pay  him  $10,000,  to  be  applied  in  pay- 
ment of  a  subscription  for  that  amount  of  the  capital 
stock  of  the  company,  and  that  it  subsequently 
appeared  that  such  representation  was  false  as  to 
the  collectibility  of  a  portion  of  the  accounts,  and 
the  parties  had  deducted  the  amounts  that  up  to 
that  time  had  been  ascertained  to  be  uncollectible, 
and  then  fixed  the  amount  of  stock  to  which  the 
plaintiff  was  entitled  from  the  accounts  before  trans- 
ferred, but  providing  **  that  all  further  errors  found 
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in  the  accepted  accounts  from  him  shall  be  a  charge 
against  his  stock."  It  would  be,  I  think,  clear  that 
the  •'  further  errors  "  would  be  errors  of  like  char- 
acter to  the  ones  that  had  been  corrected  by  the 
agreement  of  June  16,  1888. 

The  defendant  offered  to  prove  the  original  agree- 
ment whereby  plaintiff  subscribed  to  the  stock  of 
the  defendant,  offered  to  show  the  terms  of  the  sub- 
scription and  the  representations  made  by  plaintiff 
as  to  the  value  of  the  business  ;  of  the  value  of  the 
plant  turned  over;  as  to  the  value  of  the  accounts 
receivable,  and  that  there  was  a  shrinkage  in  the 
accounts. 

All  of  this  evidence  was  excluded,  and  the  defend- 
ant excepted.  Defendant  also  offered  to  show  the 
condition  of  things  that  led  up  to  the  agreement  of 
June  16,  1888,  upon  which  the  cause  of  action 
was  based,  which  was  excluded  by  the  court,  and  to 
which  the  plaintiff  excepted.  I  think  all  of  this  testi- 
mony was  material  and  necessary  to  enable  the 
court  to  determine  the  meaning  of  the  words  "  further 
errors  in  the  accepted  accounts." 

Several  other  questions  are  presented  which  are 
not  free  from  doubt,  but  I  think  it  clear  that  the 
exclusion  of  the  evidence  before  referred  to,  requires 
that  there  should  be  a  new  trial. 
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CHARLES  J.  QUIMBY,  Respondent,  v.  EDMUND 
H.  CARHART,  et  al..  Appellants. 

Jury — Questions  qf  fact  pertinent  to  the  i»9ue^  upen  v)hich  there  is  a  cofnfiidt 
qf  evidence^  should  be  submitted  to  the  Jury  by  the  courts  r^usal  of  anart 
is  error, 

4 

In  the  case  at  bar,  the  substantial  controversy  between  the  parties,  and  by 
the  evidence  competently  given,  hinged  upon  the  disi>uted  question  of  £act 
whether,  by  the  settlement  of  March  5, 1884,  the  entire  account  of  the 
plaintiff  was  closed,  and  upon  this  question  there  was  quite  a  conflict  of 
evidence.  The  refusal  of  the  court  to  submit  the  question  clearly  con- 
stituted error.* 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Ingbaham,  JJ. 

Decided  February  6, 1890. 

Appeal  from  judgment  in  favor  of  the  plaintiff 
entered  upon  the  verdict  of  a  jury,  and  from  an 
order  entered  denying  defendants'  motion  for  a  new 
trial. 

Ira  D.  Warren,  for  appellants. 

M.  Silliman,  attorney,  and  William  P.  Mero  of 
counsel,  for  respondent. 

Fbeedman,  J. — By  his  complaint  the  plaintiff  seeks 
to  recover  the  sum  of  $2,523.07,  as  damages  alleged 
to  have  been  sustained  by  the  plaintiff  because  the 
defendants,  in  violation  of  an  agreement  made  by 
them  to  pay  plaintiffs  note  for  $2,500,  which  the 
plaintiff  had  given  to  them,  failed  to  pay  said  note, 

*  Although  many  questions  arising  In  this  case  are  discussed  in  the  several 
separate  opinions  of  the  judges,  this  seems  to  be  the  only  ground  for  rever- 
sal  concurred  in  by  all. — Beptrs. 
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and  because,  in  consequence  of  such  failure,  the 
plaintiff  was  compelled  to  pay  the  amount  of  the 
note  with  interest,  protest  fees,  and  costs  of  collec- 
tion, amounting  altogether  to  the  sum  of  $2,523.07. 
That  being  the  cause  of  action  sued  upon,  I  fail 
to  perceive  how  in  any  event  the  damages  to  be 
awarded  can  exceed  the  sum  of  $2,523,07.  The 
trial,  however,  seems  to  have  been  conducted  as 
if  the  action  were  for  a  general  accounting,  and 
the  trial  judge  refused  to  submit  to  the  jury  any 
question  except  the  question  as  to  how  much  the 
verdict  should  be  for  the  plaintiff,  and  as  to  that  the 
instruction  was  that  the  verdict  must  be  for  either 
$3,542.28  or  for  $2,892.28. 

Upon  an  examination  of  the  whole  case  I  fail  to 
find  that  the  defendants  are  in  any  wise  chargeable 
with  any  such  result.  By  the  exceptions  taken  by 
them  to  the  admission  of  evidence,  to  the  denials  of 
their  motions  to  dismiss,  to  the  charge  as  delivered 
and  to  the  refusal  of  the  court  to  charge  their 
requests,  the  defendants  preserved  to  themselves 
the  right  to  have  the  issues  as  made  by  the  plead- 
ings determined,  and  nothing  else. 

According  to  plaintiff's  own  showing  there  had 
been  a  long  prior  course  of  dealing  between  the 
parties  to  the  effect  that  the  defendants,  at  the 
request  of  the  plaintiff,  would  sell  goods  to  certain 
merchants  in  the  south,  but  charge  them  to  the 
plaintiff  at  a  discount  of  10  per  cent,  and  that  the 
plaintiff,  in  order  to  earn  said  discount,  would  have 
the  goods  charged  against  himself  and  settle  for 
them  from  time  to  time. 

The  complaint  specifically  alleges:  ••That  on  the 
5th  day  of  March,  1884,  this  plaintiff  was  indebted 
to  said  defendants  on  account  for  goods  so  purchased 
as  aforesaid  by  him,  in  the  sum  of  $1,000.  That  on 
the  said  5th  day  of  March,  1884,  this  plaintiff  called 
at  the  store  of  said  defendants  in  the  city  of  New 


454  QUIHBY  V.  CABHABT. 

Opinion  by  Fbbbdmait,  J. 

York  and  stated  to  them  that  he,  said  plaintiff,  desired 
to  settle  and  close  said  account.  '  It  was  then  bar- 
gained and  agreed  by  and  between  the  parties  to 
this  action,  that  for  the  purpose  of  closing  and 
settling  said  account  and  to  accommodate  this  plaint- 
iff with  a  loan  of  $1,500,  that  said  plaintiff  should 
make  his  note  for  the  sum  of  $2,500  payable  to  the 
order  of  the.  defendants,  at  the  Ninth  National  Bank, 
in  the  city  of  New  York,  in  four  months  after  date, 
and  the  balance  of  the  proceeds  of  said  note,  over 
and  above  the  amount  due  on  said  account,  viz. ,  the 
sum  of  $1,500,  should  be  held  by  the  defendants  sub- 
ject to  the  draft  of  this  plaintiff.  It  was  then  and 
there  further  agreed  by  and  between  the  parties  to 
this  action  that  the  plaintiff  should  be  at  liberty  to 
deposit  money  with  said  defendants  from  time  to 
time  before  the  maturity  of  said  note,  which  deposits 
should  be  appropriated  to  and  applied  by  the  defend- 
ants to  the  payment  of  said  note,  and  the  defend- 
ants should  take  up  said  note  at  maturity. 

"  That  said  plaintiff  did,  pursuant  to  said  agree- 
ment, on  the  5th  day  of  March,  1884,  make  and 
deliver  his  said  promissory  note  to  the  defendants 
for  the  sum  of  $2,500,  payable  to  the  order  of  Car- 
hart,  Whitford  &  Co.  in  four  months  after  the  date 
thereof,  at  the  Ninth  National  Bank,  New  York  city, 
and  did  then  close  said  account." 

The  defendants,  on  the  other  hand,  denied  that 
they  made  an  unconditional  promise  to  take  up  the 
note,  and  they  insisted  that,  whatever  promise  was 
made,  was  of  no  legal  binding  force;  they  denied 
that  plaintiffs  account  was  closed  on  March  5th, 
and  showed  that  the  settlement  which  took  place 
on  that  day,  was  a  settlement  of  plaintiff's  account 
up  to  February  1st,  pursuant  to  the  custom  between 
the  parties,  and  that  it  had  been  the  custom  be- 
tween them  to  close  the  fall  account  on  the  1st  of 
February  of  the  next  year,  and  the  spring  account 
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on  the  1st  of  August  of  the  same  year;  they  also 
showed  that  there  were  items  in  the  month  of 
February  that  were  not  included  in  the  settlement; 
and  after  all  that  they  gave  evidence  to  show  that 
by  reason  of  subsequent  transactions  they  were  justi- 
fied in  not  paying  the  note  and  in  applying  the 
amount  in  their  hands  to  such  subsequent  trans- 
actions. They  also  set  up,  in  their  answer,  a 
counterclaim  for  a  balance  due  to  them. 

Aside  from  the  other  questions  indicated,  the  sub- 
stantial controversy  between  the  parties,  under  the 
issues  as  presented  by  the  pleadings  and  the  evi- 
dence competently  given,  hinged,  upon  the  disputed 
question  of  fact  whether,  by  the  settlement  of  March 
5th,  the  entire  account  of  the  plaintiJff  was  closed, 
and  upon  this  question  there  was  quite  a  conflict  of 
evidence.  The  request  of  the  defendants  that  the 
question  whether  or  not  Mr.  Quimby  purchased  cer- 
tain goods  after  the  5th  of  March  from  the  defend- 
ants which  were  sent  to  Matthiesen  &  Doolittle, 
which  was  refused  and  to  which  refusal  due  excep- 
tion was  taken,  directly  involved  the  proposition 
that  the  said  conflict  should  be  submitted  to  the 
jury  for  determination,  and  the  refusal  of  the  court 
to  submit  the  question  clearly  constituted  error. 

As  this  error  alone  necessitates  a  new  trial,  it  is 
not  deemed  necessary  to  say  any  more  than  what 
has  already  been  said. 

The  judgment  and  order  should  be  reversed  and  a 
new  trial  ordered  with  costs  to  abide  the  event. 

Sedgwick,  Ch.  J. — The  complaint  does  not,  to  me, 
appear  to  claim  damages  only  for  the  non-payment 
of  plaintiflTs  note  by  the  defendants,  after  they,  the 
defendants,  had  promised  to  pay  that  note.  If  that 
were  all,  the  plaintiff*,  under  the  case  made,  would 
not  be  entitled  to  recover  what  he  had  expended  in 
paying  his  own  obligation,  but  only  such  damage  as 
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the  plaintiff  would  sustain,  if  any,  from  the  defend- 
ants not  paying. 

The  complaint  seems  to  me  to  be  in  the  nature  of 
an  action  to  recover  an  amount  deposit.ed  with  de- 
fendants by  plaintiff.  It  avers  that  defendants  did 
not  and  plaintiff  did  pay  the  note,  but  it  does  not 
confine  the  claim  of  damages  to  the  consequences  of 
that.  It  proceeds,  whereby  and  by  reason  of  the 
premises,  the  plaintiff  was  damaged  in  the  sum  of 
$2,523.07.  The  premises  include  the  averments  as 
to  the  deposit. 

Although  the  verdict  wm  for  a  greater  sum  than 
the  complaint  asked  judgment  for,  I  do  not  think 
this  calls  for  a  reversal.  The  evidence  was  the 
same  as  it  would  have  been  if  the  complaint  had 
demanded  judgment  in  a  suflScient  amount.  There 
was  no  objection  taken  on  the  ground  of  the  form  of 
the  complaint.  The  objection  taken  to  the  charge 
of  the  court  upon  the  subject  of  the  amount  the 
plaintiff  should  recover,  referred  apparently  to  the 
merits  of  the  controversy  as  exposed  by  the  testi- 
mony. 

I  do  not  find  that  there  was  any  error  in  admit- 
ting the  record  of  the  action  by  the  assignee  of 
the  defendants  against  Matthiesen  &  Doolittle.  The 
judgment  obtained  in  it  had  been  paid  as  testified 
by  one  of  the  defendants.  The  claim  was  identical 
with  the  counter-claim  in  this  action.  The  reply  to 
the  counter-claim  was  incontrovertibly  sustained. 
The  plaintiff,  under  the  facts  of  this  case,  was  not 
liable  after  the  payment  of  the  judgment  if  defend- 
ants* view  of  plaintiff's  liability  is  assumed  to  be 
correct. 

On  the  other  hand  the  judgment  did  not  deter- 
mine, as  between  the  parties  to  this  action,  that 
defendants  were  liable  for  the  amount  of  the  so- 
called  deposit.  The  defendants*  assignee  in  the 
action  in  question  had  applied  the  amount  to  pay- 
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ment  of  the  claim  made  against  Matthiesen  &  Doo- 
little.  The  present  plaintiff  was  not  party  nor  privy 
to  the  action,  and,  as  to  the  claim  for  the  deposit 
could  use  the  record  in  connection  with  other  facts 
only  to  show  something  in  the  nature  of  an  admis- 
sion that  plaintiff  was  not  purchaser. 

I  agree  with  Judge  Feeedman  that,  on  the  testi- 
mony, the  verdict  of  the  jury  should  have  been 
taken,  as  requested  by  defendants,  on  the  issue  in  the 
case  of  plaintiffs  liability  for  purchases  made  after 
March  5,  1884,  by  Matthiesen  &  Doolittle,  of  the 
defendants.  There  was  evidence  which  would  have 
sustained  a  finding  of  fact  by  the  jury,  that  plaintiff 
had  agreed  to  pay  for  such  purchases.  The  answer, 
as  a  defence  had  averred,  that  what  I  term  the 
deposit,  "had  been  applied  to  the  plaintiff s account 
for  goods  purchased  from  the  defendants  by  the 
plaintiff,  under  the  agreement  hereinafter  set  forth." 
The  agreement  was  afterwards  set  forth  in  the  coun- 
ter-claim. The  case  as  made  upon  the  trial,  and  as 
argued  on  the  appeal,  did  not  turn  upon  any  differ- 
ence there  might  be  between  the  purchases  being 
made  by  the  plaintiff  or  being  made  by  Matthiesen 
&  Doolittle,  the  plaintiffs  guaranteeing  their  pur- 
chases. 

I  will  advert  to  one  piece  of  testimony  on  the  sub- 
ject of  the  liability  of  plaintiff  for  purchases  made 
after  March  5th.  One  of  the  plaintiffs  was  a  witness 
in  his  own  behalf.  He  testified  that  on  March  6th 
he  had  a  settlement  with  defendants.  The  latter 
presented  a  bill,  ^which  contained  their  statement  of 
what  was  due  by  plaintiff  on  account  of  the  pur- 
chases of  goods  by  Matthiesen  &  Doolittle,  made 
before  March  5th,  and  the  witness  paid  the  balance. 
He  said  that  the  bill  he  then  presented  in  court  was 
that  bill.  In  the  case,  that  bill  appears  to  have  been 
"  to  amount  of  statement  received  $3,989.78.  Mat- 
thiesen &  Doolittle.    Dated  May  3,  4  mos.   10   per 
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cent  discount  on  amount,  etc."  The  bill  was  dated 
August  1,  1884,  and  on  its  face  applied  the  amount 
deposited  to  payment  of  defendants'  claim.  The 
statement  referred  to  was  afterwards  offered  in  evi- 
dence, and  appears  to  have  detailed  purchases  by 
Matthiesen  &Doolittle  from  February  11th  to  June 
16th,  amounting  in  all  to  $3,989.78.  All  this 
was  so  contrary  to  plaintiff's  position,  that  it  may 
be  surmised  that  the  printed  case  is  incorrect.  That 
surmise  cannot  be  entertained  against  the  face  of  the 
record. 

The  judgment  and  order  appealed  from  should  be 
reversed  with  costs  to  abide  event,  a  new  trial  being 
ordered. 

Ingraham,  J. — I  think  that  a  finding  of  the  jury 
that  the  goods  delivered  to  Matthiesen  &  Doo- 
little  were,  in  reality,  purchased  by  the  plaintiff, 
and  Matthiesen  &  Doolittle  under  the  agreement 
that  had  before  existed,  would  have  been  sustained, 
and  in  that  event  the  defendants  were  justified 
in  applying  the  amount  deposited  by  plaintiff  to 
the  payment  of  the  balance  due  on  such  sale.  That 
question  should  have  been  submitted  to  the  jury. 
The  defendants  requested  the  court  to  submit  that 
question  to  the  jury,  which  request  was  refused. 
For  that  reason  I  think  the  judgment  must  be 
reversed. 

I  agree  with  the  chief  judge  that  the  judgment  in 
South  Carolina  was  competent  to  prove  that  the 
defendants'  counter-claim  had  been  paid,  but  it  did 
not  adjudge  that  plaintiff  was  not  liable  for  the  goods. 
In  fact,  by  crediting  Matthiesen  &  Doolittle  with  the 
money  deposited  by  plaintiff,  they  allege  in  sub- 
stance that  plaintiff's  money,  for  which  he  brings 
this  action,  was  applied  on  that  indebtedness. 

I  also  concur  with  the  chief  judge  in  his  construc- 
tion of  the  pleadings. 
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WILLIAM  H.  GROSSMAN,  et  al.,  Plaintiffs,  v.  THE 

UNIVERSAL    RUBBER    COMPANY    OF    NEW 
YORK,  Defendant. 

contract,  rescission  of  on  the  ground  of  fraud  in  its  inception — After  party 
has  elected  to  rescind  a  sale  which  was  fraudulent^  the  contract  canriot  be 
enforced. 

Id  this  case  plaintiffs  were  the  owners  of  goods  sold  to  the  defendant,  and 
received  defendant's  notes  for  the  purchase  price,  and  plaintiffs  after- 
wards, and  before  the  notes  became  due,  elected  to  rescind  the  contract 
and  to  proceed  against  the  defendant  for  fraud,  and  brought  an  action  to 
reclaim  the  goods  on  the  ground  that  such  sale  was  induced  by  fraud. 
Held^  that  after  this  election  and  action  on  their  part,  they  could  not  after- 
wards successfully  assert  a  claim  and  recover  in  an  action  against  the 
defendant  on  the  contract  or  the  notes.  The  contract  was  terminated  by 
this  election  on  the  part  of  plaintiffs,  and  no  action  on  the  part  of  plaintiffs 
could  revive  it- 

Before  Sedgwick,  Ch.J.,FBEEDMAN  and  Ingraham,  JJ. 

Bedded  February  6, 1890. 

Exceptions  taken  by  the  plaintiffs  to  the  dis- 
missal of  the  complaint  at  the  trial  term,  ordered  to 
be  heard  in  the  first  instance  at  general  term. 

Norwood  &  Coggeshall,  attorneys,  and  Carlisle  Nor- 
wood,  Jr. J  of  counsel  for  plaintiffs,  argued: — 

1.  The  trial  court  erred  in  excluding  the  evidence 
offered  by  plaintiffs  to  show  that  the  action  of  the 
court  of  chancery  in  appointing  a  receiver  was  not 
predicated  at  all  on  the  allegations  in  the  bill  charg- 
ing fraud  against  the  defendant  by  contracting  the 
notes  and  to  show  that  the  charge  of  fraud  was 
withdrawn  on  the  hearing  of  the  application  for  a 
receiver.  A  similar  error  was  committed  in  refus- 
ing to  permit  the  plaintiflfe  to  show  that  no  benefit 
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accrued  by  the  New  Jersey  attachment,  and  that 
the  same  was  discontinued.  On  the  trial  of  this 
case  below,  the  defendant  took  the  position  that  the 
plaintiffs  having  begun  an  action  on  the  ground  of 
fraud,  and  having  obtained  what  preliminary  ad- 
vantages they  could  obtain  by  the  form  of  their 
action,  had  elected  there  and  then  the  remedy  they 
would  adopt,  and  that  the  election  of  itself  binds 
them  to  that  position,  and  also  that  they  had  simi- 
larly elected  their  remedy  by  the  commencement  of 
the  attachment  suit.  The  plaintiffs  took  the  posi- 
tion that  allegations  of  fraud  and  of  the  rescission 
of  the  contract  in  the  chancery  suit  were  withdrawn 
on  the  hearing  before  the  chancellor,  and  were  not 
considered  by  him  in  disposing  of  the  motion  for  a 
receiver,  etc.,  and  that  his  action  in  such  proceeding 
was  not  based  upon  such  allegations,  and  that  such 
proceedings  could  have  been  brought  by  any  credi- 
tor, whether  his  debt  was  due  or  not,  and  also  that 
the  attachment  suit  had  been  discontinued  and  that 
the  plaintiffs  had  received  no  benefit  therefrom. 
Where  a  party  must  elect  between  inconsistent 
remedies,  his  election  is  not  conclusive  unless  the 
remedy  first  chosen  has  been  prosecuted  to  judg- 
ment, or  some  substantial  advantage  has  been  ob- 
tained therefrom.  The  mere  commencement  of  a 
former  action  ip  not  such  an  election  which  will  bar 
a  subsequent  action  brought  upon  a  different  theory. 
Wright  V.  Ritterman,  4  Robt.  704,  709-10;  Hays  t?. 
Midas,  39  Hun,  460,  461-2;  affd.  104  N.  Y.  602; 
Johnson  v.  Frew,  33  Hun,  193,  195 ;  Equitable 
Foundry  Co.  v.  Her  see,  33  iJ.  169;  affd.  103  N.  Y. 
25;  Underhill  v.  Rumsey,  IS  N.  Y.  State  Rep.  717- 
719;  Boots  v.  Furguson,  46  Hun,  129;  Terry  v.  Mun- 
ger,  49  lb.  560;  Bach  v.  Tuck,  47  lb.  536;  Sternfeld 
V.  Simonson,  44  lb.  529;  Kennedy  v.  Thorp,  51  N.  Y. 
174;  Talcott  v.  Hess,  4  St.  Rqp.  67;  Conrow  v. 
Little,  41  Hun,  395. 
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II.  The  remedies  pursued  in  New  Jersey  were  not 
inconsistent  with  this  action.  The  suit  in  the  court 
of  New  Jersey,  as  admitted  by  the  answer,  was 
simply  brought  **  for  the  purpose  of  declaring  the 
defendant  insolvent  and  procuring  the  appointment 
of  a  receiver  for  the  purpose  of  administering  its 
assets,  etc."  It  was  brought  in  pursuance  of  the 
statute  of  New  Jersey,  which  provides  that  the 
receiver  shall  be  appointed  in  a  summary  way  upon 
the  application  of  any  creditor  or  stockholder,  the 
motion  is  heard  by  the  chancellor  upon  aflBdavit,  bill 
and  petition,  and  then  a  final  receiver  is  appointed 
to  wind  up  the  affairs  of  the  company.  In  such  suit 
there  could  be  no  recovery  of  the  debt  of  the  defend- 
ant or  any  judgment,  and  the  proceeding  terminated 
on  the  appointment  of  the  receiver.  It  was  a  pro- 
ceeding not  for  the  benefit  of  the  plaintiffs  alone, 
but  for  all  the  creditors  of  the  company  who  were 
to  be  paid  proportionally  to  the  amount  of  their 
respective  debts.  The  allegations  of  fraud  in  the 
plaintiffs'  papers  were  totally  unnecessary  and  mere 
surplusage,  as  the  plaintiffs  would  have  been  entitled 
to  take  such  proceedings  as  creditors,  whether  their 
debt  was  due  or  not.  The  act  says,  that  the  said 
creditors  shall  be  entitled  to  such  distribution  on 
debts  not  due,  making  in  such  case  a  lawful  rebate 
of  interest,  etc."  The  plaintiffs  endeavored  to  show 
by  an  order  entered  in  such  proceeding  that  the 
allegations  of  fraud  and  rescission  of  the  contract 
were  withdrawn  on  the  argument,  and  were  not 
considered  by  the  chancellor  in  disposing  of  the 
matter.  The  mere  fact  that  these  charges  of  fraud 
and  statements  of  rescission  of  the  contract  appear 
in  the  papers  on  which  the  receiver  was  appointed 
does  not  make  such  proceeding  inconsistent  in  theory 
with  the  action.  They  were  unnecessary  allegations, 
and  not  considered  by  the  court.  The  sole  question 
involved  was  whether  the  defendant  was  insolvent, 
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and  whether  a  receiver  should  be  appointed,  to  have 
which  question  adjudged  the  plaintiffs  could  have 
brought  such  action,  whether  their  debt  was  due  or 
not,  as  they  were  creditors  of  the  corporation.  Post 
V.  Stiger,  2  Stew.  559;  Van  Wyck  v.  Seward,  18 
Wend.  384;  Seward  v.  Jackson,  8  Cow.  437;  Schmidt 
V.  Opie,  6  Stew.  139;  Oakley  v.  Paterson  Bank,  1 
Green.  Eq.  Rep.  173. 

III.  The  trial  court  erred  in  refusing  to  allow  the 
plaintiffs  to  show  that  there  was  no  answer  on  file 
in  the  suit  in  the  court  of  chancery,  and  plaintiffs' 
exception  was  well  taken  to  such  refusal.  Such 
proof  was  offered  to  show  that  such  suit  was  not 
pending  at  the  time  of  the  trial  of  the  action,  and 
that  it  was  simply  a  summary  proceeding  for  the 
appointment  of  a  receiver,  and  terminated  on  the 
disposal  of  such  application.  It  was  clearly  com- 
petent to  prove  such  by  the  witness  called  by 
plaintiff. 

IV.  The  trial  court  erred  in  refusing  to  admit  in 
evidence  Exhibit  No.  2.  Such  exhibit  was  offered  to 
show  that  on  the  argument  for  the  appointment  of 
the  receiver,  the  allegations  of  fraud  were  with- 
drawn, and  that  the  chancellor  did  not  consider  such 
question,  and  that  he  reiterated  such  position  when 
the  defendant  moved  to  impound  the  notes  on  the 
theory  on  a  rescission  of  the  contract  by  refusing  to 
so  impound  on  the  ground  that  such  allegations  of 
fraud  had  been  withdrawn,  and  therefore  the  plaintiffs 
should  not  be  holden  thereto.  Such  exhibit  was 
offered  to  show  an  amendment  made  in  the  pleadings 
before  the  chancellor  and  to  show  exactly  what  facts 
were  before  him  when  he  made  the  appointment  of  a 
receiver.  Clearly  if  this  exhibit  had  been  admitted 
in  evidence  the  very  foundation  of  the  defendant's 
defence  would  have  been  taken  away.  As  we  have 
previously  shown,  such  proceedings  could  be  taken 
by  any  creditor  whether  his  debt  was  due  or  not. 
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and  in  such  case  not  even  the  defendant  could  claim 
any  election  of  remedies.  This  evidence  clearly  was 
material,  and  was  wrongfully  excluded.  This  ex- 
hibit was  properly  exemplified  under  the  statutes.  . 
§  905  U.  S.  Revised  Statutes;  Trebilcox  v.  McAlpine. 
46  Hun,  469.  The  objection,  however,  of  defendants 
was  not  suflScient  for  its  exclusion.  Weed  Sewing 
Machine  Co.  v.  Kautback,  3  T.  and  C.  {Sup.  Ct.) 
304. 

V.  The  trial  court  erred  in  refusing  to  admit  in  evi- 
dence Exhibits  3,  4,  5  and  6.  These  exhibits  were 
offered  for  the  purpose  of  showing  that  the  attach- 
ment suit  had  been  discontinued.  The  defendant 
had  previously  introduced  in  evidence  the  affidavit 
of  the  plaintiff,  in  which  the  attachment  was  granted, 
and  also  the  warrant  of  attachment,  and  also  an 
affidavit  of  an  alleged  applying  creditor,  and  an  order 
admitting  him  as  such  a  creditor.  Under  the  law 
of  New  Jersey  the  attachment  could  not  have  been 
discontinued  without  the  consent  of  all  the  applying  ^ 
creditors.  H  the  theory  of  the  defendant  was  right, 
that  this  attachment  suit  was  inconsistent  with  the 
bringing  of  this  action,  then  it  was  clearly  material 
and  competent  for  plaintiffs  to  show  such  action  had 
been  discontinued.  These  papers  showed  who  the 
applying  creditors  were,  their  consent  for  the  dis-. 
continuance  of  such  proceeding  and  the  order  dis- 
continuing the  same. 

VI.  The  trial  judge  erred  in  refusing  to  allow  th6 
plaintiff  to  show  by  parol  evidence  what  questions 
were  included  in  the  hearing,  what  facts  were  con- 
sidered by  the  court,  and  the  statements  and  argu- 
ments of  the  respective  counsel  on  the  motion  for 
the  appointment  of  a  receiver  in  chancery  suit  and 
the  plaintiffs'  exception  was  well  taken.  Pellman 
V.  Johnson,  36  Hun,  41;  Briggs  v.  Wells,  12  Barb. 
567;  Wilcox  v.  Lee,  26  Hun,  418;  Agan  v.  Hey,  30 
lb.  510. 
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Benjamin  Estes,  attorney  and  of  counsel,  for  de- 
fendant, argued: — 

I.  The  plaintiffs  have  elected  their  remedy  in  the 
actions  in  New  Jersey.  They  have  disaflSrmed  and 
repudiated  the  notes  over  there  and  got  their  remedy, 
and  now  seek  to  affirm  what  they  entirely  disaffirm 
in  the  other  actions.  This  they  cannot  do.  The 
course  they  have  pursued  in  the  courts  of  New 
Jersey  is  a  perfect  bar  and  defence  to  this  action. 
It  is  not  merely  matter  in  abatement.  "  The  doc- 
trine of  pleading  the  pendency  of  a  former  suit  in 
filbatement  has  no  application.  The  suits  are  not 
for  the  same  cause."  Morris  v.  Rexford,  18  N.  Y. 
556,  557;  Moller  v.  Tuska,  87  lb.  166,  169;  Eoder- 
mund  V.  Clark,  46  lb.  357;  Kennedy  v.  Thorp,  51 
lb.  176;  Fowler  v.  Bowery  Savings  Bank,  N.  Y.  Law 
Journal,  May  23,  1889,  pp.  399,  402;  Embree  &  Col- 
lins V.  Hanna,  5  John.  101.  A  motion  was  made  in 
this  case  shortly  before  trial,  before  his  honor  Chief 
Justice  Sedgwick,  at  special  term,  to  stay  the  trial 
on  the  ground  that  inconsistent  remedies  had  been 
elected  in  the  New  Jersey  actions,  and  the  court 
held  in  an  oral  opinion  delivered,  that  the  facts  thus 
shown  did  not  furnish  grounds  for  a  stay  of  trial, 
but  would  be  a  defence  to  the  action  if  proven. 

II.  The  defendant's  attempt  to  show  that  they  had 
discontinued  the  attachment  suit  was  of  no  avail. 
The  proof  shows  that  by  the  statutes  of  New  Jersey, 
after  an  attachment  suit  is  commenced  by  one  credi- 
tor, other  creditors  may  apply  in  the  same  action 
and  become  parties  with  equal  rights  as  the  first, 
and  that  the  action  cannot  be  discontinued  without 
the  consent  of  all  such  applying  creditors  as  come  in 
after  the  action  is  begun.     The  proof  shows  that 
Charles  Lowenthal  had  come  in  as  an  applying  credi- 
tor after  the  action  was  begun,  and  he  had  not  con- 
sented to  the  discontinuance  of  the  action.     Any 
attempted  or  alleged  discontinuance  therefore  would 
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be  a  nullity  without  the  necessary  consent  required 
by  the  New  Jersey  statute.  This  attempted  or  pre- 
tended discontinuance  of  the  attachment  suit  was 
not  until  the  6th  of  May,  1889,  ten  days  before  this 
trial.  The  plaintiff  could  not  elect  his  remedy 
as  he  did,  inconsistent  with  the  present  quo,  and 
prosecute  it  as  he  did  for  nearly  a  year  and  until 
his  case  here  was  to  be  tried,  and  then  go  over  to 
New  Jersey,  discontinue  them,  and  pursue  the  one 
here.  He  had  made  his  election  and  was  bound  by 
it,  even  if  Lowenthal  and  other  applying  creditors 
had  consented  to  the  discontinuance  of  the  attach- 
ment suit,  which  is  not  the  fact. 

By  the  Court. — Ingraham,  J. — The  question  pre- 
sented in  this  case  is  whether,  where  the  vendor  of 
goods  has  elected  to  rescind  a  sale  which  was  fraudu- 
lent, by  commencing  a  proceeding  in  a  court  of 
justice,  based  upon  such  rescission,  and  in  which 
proceedings  the  relief  which  such  vendor  asks  was 
granted,  and  which  judgment  or  decree  granting 
such  belief  remains  in  full  force  and  effect,  there  is 
any  contract,  that  can  be,  after  such  an  election, 
enforced. 

In  this  case  plaintiffs  were  the  owners  of  goods 
sold  to  the  defendant.  They  received  the  defend- 
ant's notes  for  the  purchase  price.  Such  sale  was 
induced  by  fraud.  Plaintiffs,  then,  had  the  right  to 
rescind  the  sale  as  fraudulent  and  reclaim  the  goods, 
and  had  also  the  right  to  insist  that  the  sale  was 
void  and  recover  the  value  of  the  goods,  notwith- 
standing that  notes  given  for  the  purchase  price  had 
not  matured. 

These  positions  are  based  on  the  invalidity  of  the 

sale,   and  were  inconsistent  with  the  fact  of  the 

existence  of  a  valid  obligation  of  the  vendee  on  the 

contract.     The  right  to  recover  the  possession  of 

the  goods  could  not  exist  with  the  right  to  recover 

30 
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on  the  notes,  nor  could  the  right  to  recover  the 
value  of  the  goods  obtained  by  fraud  on  the  sale 
of  which  the  notes  were  given,  exist  with  the  right 
to  recover  on  the  notes.  If  one  of  these  positions 
was  taken  and  enforced  it  is  clear  that  the  other 
could  not  be.  Plaintiffs  having  this  right  to  pro- 
ceed, elected  to  rescind  the  agreement  for  the  sale 
for  which  the  notes  had  been  given,  and  declare 
that  the  amount  was  due,  offering  to  return  the 
notes.  They  did  this  by  presenting  to  the  chancel- 
lor of  the  state  of  New  Jersey  a  petition  in  which 
they  alleged  the  facts  constituting  the  fraud  and 
thereby  repudiated  the  contract, — ^that  the  defendant 
was  then  indebted  to  the  plaintiffs  for  goods  obtained 
by  it  by  false  representations  to  the  value  of  $9,309, 
and  asked  the  appointment  of  a  receiver  of  the 
defendant's  property,  and  that  such  indebtedness 
be  paid  out  of  the  property  of  the  defendant.  That 
application  was  granted.  A  receiver  was  appointed 
who  took  possession  of  the  defendant's  property. 
That  such  an  election  was  binding  upon  the  plaint- 
iffs, and  that  the  contract  upon  which  the  notes  were 
given,  namely,  the  sale  of  the  goods  had  been  de- 
stroyed by  the  rescission  of  the  sale  by  the  plaintiff 
is  clear,  and  there  being  no  contract  for  the  sale  of 
the  goods  there  was  no  consideration  for  the  notes, 
and  no  action  could  be  maintained  to  recover  the 
amount  due  thereon. 

'  There  has  been  no  case  cited  that  holds  that 
where  a  party  entitled  to  rescind  a  contract  has 
elected  to  rescind  it,  and  has  upon  such  election  en- 
forced a  remedy  against  the  other  contracting  party, 
that  said  election  has  not  been  held  binding. 

In  Kenny  v.  Kiernan,  49  N.  Y.  168,  Rapallo,  J., 
says  :  "  But  after  the  plaintiff^  had  made  a  valid  elec- 
tion to  avoid  the  sale,  and  had  asserted  his  title  to 
the  goods  by  bringing  an  action,  the  contract  of  sale 
was  at  an  end.     The  fraud  being  established,  neither 
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Gill  &  Co.,  nor  their  vendees  (other  than  bona  fide 
purchasers)  could  claim  any  title  under  the  'sale, 
and  the  right  of  action  of  plaintiff  against  Gill  & 
Co.,  upon  the  contract  was  gone.  No  subsequent 
act  of  the  plaintiff  alone  could  revive  the  contract 
or  the  right  of  action  thereon,  which  had  thus  been 
destroyed."  And  it  was  there  held  that  bringing  an 
action  against  Gill  &  Co.,  on  the  contract,  and  the 
recovery  of  a  judgment  in  that  action,  did  not  affect 
the  rights  of  the  plaintiff  in  the  action  previously 
commenced  for  the  conversion.  **  That  such  an 
action  on  contract  could  not  debar  the  plaintiff  from 
prosecuting  his  action  for  conversion,  because  the 
right  of  action  no  longer  existed  at  the  time  the 
action  on  contract  was  brought." 

Groveb,  J.,  in  his  dissenting  opinion,  p.  174,  says: 
**  An  election  to  rescind,  when  distinctly  made,  can- 
cels and  puts  an  end  to  the  contract,  in  toto,  and 
restores  the  vendor  to  his  original  title  as  owner  of 
the  property.  It  follows  that  the  rescission  of  the 
contract  would  constitute  a  bar  to  an  action  brought 
by  the  vendor  against  the  purchaser  upon  the  con- 
tract of  sale  for  the  recovery  of  the  price  of  the 
goods.  The  contract  is  terminated  by  the  rescission, 
and  has  no  validity  whatever  thereafter." 

There  was  no  dissent  by  any  member  of  the  court 
from  the  rule  thus  stated,  and  I  have  been  unable 
to  find  that  this  decision  has  ever  been  questioned. 

In  MoUer  v.  Tuska,  87  N.  Y.  169,  the  same  prin- 
ciple was  distinctly  asserted.  It  was  there  said, 
•'  The  plaintiffs  manifested  their  election  by  bring- 
ing their  action.  After  that  the  other  way  of  redress 
was  not  open  to  them.  Hence  they  could  never 
successfully  assert  a  claim  against  the  purchaser 
under  the  contract;  for  the  election  to  disaflBrm  it 
had  been  manifested,  and  to  revoke  it  was  not  in 
their  power  *  *  *  *  The  contract  was  at  an  end 
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and  no  act  on  the  part  of  the  plaintiff  alone  could 
revive  it.'* 

In  neither  of  these  cases  had  the  plaintiff  obtained 
any  benefit  by  the  action  brought  in  disaffirmance 
of  the  contract,  but  it  was  held  that  bringing  such 
an  action  was  for  itself  such  a  disaffirmance  of  the 
contract  that  the  contract  was  at  an  end,  and  that 
no  act  of  the  plaintiff  alone  could  revive  it. 

Our  attention  has  been  called  to  many  cases  in 
which  the  effect  of  an  action  to  recover  the  contract 
price  of  goods  sold  upon  a  subsequent  action  in  dis- 
affirmance of  the  contract  has  been  discussed,  and  it 
is  difficult  to  reconcile  all  that  has  been  said  in  the 
cases  cited.     In  many  of  the  cases  the  decision  is 
put  upon  the  ground  that  the  fraud  was  not  known 
to  the  party  seeking  to  rescind  at  the  time  the  action 
was  commenced  upon  the  contract.     It  has,  how- 
ever, sometimes  been  held,  that  the  mere  commence- 
ment of  an  action  to  recover  the  contract  price, 
which  has  not  resulted  in  any   advantage  to  the 
defrauded  party,  and  which  was  discontinued  before 
the  contract  was  sought  to  be  rescinded,  was  not  such 
an  election  as  would  prevent  such  a  rescission.     The 
law  on  this  subject  has  been  determined  in  Conrow 
V.  Little,  115  N.  Y.  387.     That  case  construes  Foun- 
dry Co.  V.  Hersee,  103  N.  Y.  26,  and  Hay  v.  Midas, 
104  lb.  602,  and  holds  that  bringing  an  action  on 
the  contract  with  a  knowledge  of  the  facts  on  which 
fraud  is  subsequently  charged,  is  a  definitive  waiver 
of  the  right  to  proceed  for  fraud.     But  in  no  case 
has  it  been  held  that  an  election  to  rescind,  duly 
and  deliberately  exercised,  could  be  recalled,  and  an 
action  subsequently  maintained  on  the  contract.     I 
think,  therefore,  that  the  action  of  the  plaintiffs  was 
a  rescission  of  the  contract  of  sale,  that  after  such  a 
rescission  the  notes  were  in  the  hands  of  the  plaint- 
iffs without  consideration,  and  no  recovery  could  be 
based  upon  them.     There  was  no  judgment  or  decree 
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of  the  chancellor  that  indicated  that  he  did  not  base 
his  action  upon  this  election  of  rescission.  In  that 
proceeding  the  plaintiflfe  asked  and  obtained  relief,  ^ 
and  in  their  petition  their  demand  for  such  relief 
was  based  upon  the  rescission  of  the  contract. 
That  election  to  rescind  has  never  been  withdrawn, 
but  stands  of  record  as  the  deliberate  act  of  the 
plaintiffs.  It  might  well  be  that  although  the  chan- 
cellor had  the  power  to  grant  the  application,  if  the 
plaintiffs'  debt  was  not  due,  he  would  not  in  the 
exercise  of  his  discretion  have  appointed  a  receiver 
if  the  notes  had  been  outstanding  and  had  had  some 
time  to  run.  It  is  impossible  to  tell  what  effect  the 
allegation  in  question  in  the  petition  presented  to 
him  had  upon  his  judicial  action. 

I  do  not  think  that  under  the  conceded  facts  in 
this  case  the  plaintiffs  can  recover  upon  the  notes, 
and  that  the  exception  of  the  plaintiffs  should  be 
overruled  and  judgment  ordered  on  the  verdict, 
with  costs. 

Sedgwick,  Ch.  J.,  (concurring;. — ^I  agree  with 
Judge  Ingraham,  and  wish  to  point  out  that,  beside 
the  election  to  avoid  the  notes,  in  the  mere  bringing 
of  the  proceeding  in  chancery  in  New  Jersey,  the 
plaintiffs  by  means  of  that  proceeding  gained  an 
advantage  and  the  defendant  suffered  a  disadvan- 
tage.    This  of  itself  made  the  election  final. 

That  proceeding  was  begun  by  a  bill  of  complaint. 
It  alleged  that  the  defendant,  by  false  and  fraudulent 
representations,  particularly  set  forth,  induced  the 
plaintiffs  to  sell  and  deliver  to  defendant  certain 
goods,  for  the  price  of  which  the  defendant  delivered 
its  promissory  notes  to  the  plaintiffs,  "which  notes 
your  orators  bring  into  court  and  tender  themselves 
willing  to  surrender  under  the  direction  of  the  court," 
**  and  your  orators  therefore  repudiate  the  contract, 
and  would  take  back  the  materials  delivered,  if  it 
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were  possible  to  do  so  at  this  length  of  time."  The 
petition  showed  that  at  the  time  of  the  bill  the 
promissory  notes  were  not  due  ;  that  the  defendant 
was  a  corporation  formed  under  the  laws  of  the 
state  of  New  York  ;  that  it  owned  property  situated 
within  the  state  of  New  Jersey,  and  that  it  was  in- 
solvent. The  bill  prayed  that  a  receiver  be  ap- 
pointed of  the  property  of  the  defendant. 

An  order  to  show  cause  why  such  a  receiver 
should  not  be  appointed  was  argued,  the  defendant 
appearing  by  counsel,  and  it  was  then  ordered  that 
Henry  T.  Hopper,  Esquire  •*be  appointed  and  he 
is  hereby  appointed  receiver,  with  full  power  to 
demand,  sue  for,  collect  and  receive  and  take  into  his 
possession,  all  the  goods,  etc.,  of  any  and  every 
description  belonging  "  to  the  said  company. 

It  appeared  on  the  trial,  that  it  became  the  duty 
of  the  receiver  to  turn  the  property  taken  by  him 
in  the  proceeding,  into  money,  and  to  distribute  that 
among  such  persons  as  should  prove  any  claim 
against  the  company.  This  duty  had  not  as  yet  been 
performed,  but  that  the  receiver  was  about  to  per- 
form it  in  the  future. 

It  would  seem  clear  that  if  this  were  all  the  evi- 
dence, that  an  election  had  been  made,  and  that 
\mder  it,  having  procured  a  transfer  of  defendant's 
property  in  New  Jersey,  and  that,  too,  at  a  time 
before  the  notes  became  due,  the  plaintiffs  had 
avoided  the  notes  and  could  not  thereafter  resort  to 
the  notes. 

The  learned  counsel  for  the  plaintiffs  claim,  that 
the  court  below  erred  in  excluding  the  evidence 
offered  by  plaintifis  to  show  that  the  action  of  the 
court  in  chancery  in  appointing  a  receiver,  was 
not  based  at  all  on  the  allegation  in  the  bill  charg- 
ing fraud  against  the  defendant,  and  to  show  that 
the  charge  of  fraud  was  withdrawn. 

The  evidence  excluded  was  in  part  an  order  made 
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upon  the  motion  of  the  defendant  in  the  chancery 
proceedings,  that  the  promissory  notes  in  question 
be  surrendered  in  accordance  with  the  tender  in  the 
bill,  or  that  the  same  be  impounded  with  the  clerk 
of  the  court.  The  order  recited  that  the  complain- 
ants did  not  intend  to  rely  on  the  statement  of 
fraud  on  the  defendant's  part  set  up  in  the  bill,  and 
proceeded  to  state  that  the  chancellor  being  of  the 
opinion,  for  divers  reasons  him  thereto  moving,  that 
said  motion  should  be  denied,  ordered  that  the  same 
be  denied  with  costs. 

Whatever  might  be  the  effect  of  the  declaration 
of  the  counsel  for  complainant,  that  effect  concerned 
the  future  and  did  not  annul  the  legal  effect  of 
what  had  already  happened  on  the  filing  of  the  bill 
and  the  appointment  of  the  receiver.  Indeed,  the 
withdrawing  of  the  allegation  of  fraud  would  have 
left  the  prayer  for  the  appointment  of  a  receiver 
without  any  ground,  for,  ap  has  been  shown,  there 
would  have  been  left  no  allegation  of  fact  that  would 
show  that  the  complainant  claimed  that  the  defend- 
ant was  indebted  in  contract.  And  several  months 
after  the  order  that  was  excluded  from  the  testimony 
was  made,  the  plaintiffs  here,  recognized  the  author- 
ity of  the  receiver  as  continuing,  by  entering  an 
order  of  the  discontinuance  of  an  action  against  the 
corporation  upon  the  consent  of  the  receiver.  I  am 
of  opinion  that  the  exclusion  of  the  order  did  not 
injure  the  plaintiffs.  If  it  had  been  admitted  as 
evidence,  the  conclusion  of  the  court,  upon  the  testi- 
mony admitted,  should  not  have  been  changed. 

The  defendant,  on  the  trial  below,  proved  with- 
out objection,  for  the  purpose  of  supporting  its 
defence,  that  the  plaintiffs  had  elected  to  avoid  the 
notes  and  to  proceed  against  defendant  for  fraud  ; 
that  the  plaintiffs  had  begun  an  action  in  the  state 
of  New  Jersey,  by  attachment,  which  the  sheriff 
had  levied  upon  the  defendant's  property  in  that 
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state.     The  attachment  proceeded  upon  an  afSdavit 
that  the  defendant  was  indebted  on  contract.     The 
defendant  gave  extrinsic  evidence  to  show  that  the 
claim  in  the  attachment  was  upon  the  sale  of  the 
goods,  for  which  the  promissory  notes  in   action 
were  given;  and  argued  that  the  notes  must  have 
been  avoided  for  fraud  by  the  plaintiflfe,  because  the 
'  claim  in  the  attachment  was  treated  as  maturing 
before  the  notes  matured.     The  plaintiffs  were  not 
permitted  to  show  that  the  attachment-suit  had  been 
discontinued   by  order.     The   order  proposed  for 
testimony  and  the  papers  on  which  it  was  founded 
appear  in  the  case  and,  in  my  opinion,  if  treated 
as  admitted,  they  do  not  change  the  result  of  the 
decision  below.     That  order  of  discontinuance  was 
based  upon  the  consent  of  the  receiver  appointed  in 
the  chancery  proceeding.     It  recognized  the  right  of 
that  receiver  to  act  for  tlie  corporation  and  to  take 
into  his  possession  as  receiver  the  property  of  the 
defendant.     Its  intended,  if  not  actual,  effect  was, 
that  the  sheriff^  should  deliver  the  property  levied 
upon  by  him,  to  the  receiver,  and  at  the  least  it 
freed  the  title  of  the  receiver  from  the  claim  of  the 
sheriff!     So  that  the  discontinuance  made  clearer  the 
advantage  to  the  plaintiffs  and  the  disadvantage  to 
the   defendant  caused  by  the  appointment   of  the 
receiver. 

The  court,  on  the  trial  below,  did  not  allow  the 
defendant  to  show  that  at  the  time  of  the  appoint- 
ment of  the  receiver  the  counsel  for  defendant 
here,  who  was  complainant  there,  made  a  certain 
statement.  The  counsel  offering  the  testimony  did 
not  explain  the  nature  of  this  statement.  The  court 
in  excluding  the  statement  permitted  the  defendant 
to  prove  what  ruling  the  chancellor  made,  if  verbal 
or  written.  The  court  was  right,  as  prima  facie  the 
statement  of  a  counsel  is  not  evidence  of  the  exis- 
tence of  any  fact. 
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The  result  below  should  not  be  changed,  because 
in  the  chancery  suit  the  defendant  did  not  answer 
and  no  judgment  had  been  entered.  The  effect  of 
not  answering  was  that  the  defendant  conceded  the 
correctness  of  the  charge  made  in  the  bill,  and  if  no 
judgment  was  entered,  that  was  because  the  plain- 
tiffs did  not  apply  for  judgment.  The  election  was 
effectual  upon  the  earlier  appointment  of  the 
receiver. 

The  same  considerations  are  relevant  to  the  posi- 
tion of  plaintiffs,  that  they  had  not  proved  any  claim 
before  the  receiver  and  that  the  time  for  proving 
claims  had  expired.  The  receiver  had  possession  of 
the  property  lawfully  as  against  the  parties  to  this 
action.  That  property  had  been  appropriated  to  the 
satisfaction  of  claims  against  the  defendant  and 
among  them  of  plaintiffs'  claim.  If  plaintiffs  omitted 
to  secure  their  part  of  the  benefit  of  that  appropria- 
tion, none  the  less  had  the  appropriation  been  made. 
As  the  appropriation  had  been  made  at  the  instance 
of  the  plaintiffs,  solely  upon  the  position  they  took 
in  the  bill,  that  goods  had  been  obtained  by  fraud, 
they  were  at  least  from  the  time  of  the  appointment 
of  the  receiver,  held  to  the  election  then  made.  On 
the  record  it  appears  that  the  only  right  they  claimed 
to  become  complainants,  was  that  they  had  been 
defrauded  by  the  defendant. 

The  judgment  should  be  for  defendant,  plaintiffs' 
exceptions  being  overruled,  with  costs. 


Fbeedman,  J,,  concurred. 
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SARAH  J,  PIRSSON,  et  al.,  Appellants,  v.  OLIVER 
M.  ARKBNBURGH.  Respondent. 

Contract  for  the  payment  or  vacation  of  asi  aaaeument^DeposU  as  Meeuriiy 
or  indemnity — Forfeiture  not  favored  in  the  law. 

The  four  different  papers  executed  by  Bronson,  the  assignor  of  the  plaintiffs, 
namely,  (1.)  The  contract  of  sale,  (2.)  The  deed  to  the  defendant,  (3.) 
Agreement  between  Bronson  and  the  N.  T.  Life  Ins.  Co.  for  the  deposit 
of  the  money  as  security,  and  (4.)  The  agreement  in  regard  to  said 
money  between  Bronson  and  defendant,  must  be  construed  together  in 
order  to  ascertain  what  the  contract  was  between  Bronson  and  the  de- 
fendant; and  when  so  construed,  clearly  establish  a  contract  of  indemnity 
and  not  a  contract  for  the  absolute  forfeiture  of  the  whole  deposit,  in  ex- 
cess of  what  was  necessary  to  pay  the  assessment,  in  case  Bronson  failed 
to  pay  or  to  procure  its  vacation  within  one  year. 

A  forfeiture  is  not  favored  in  the  law,  and  it  is  a  rule  in  the  construction 
of  contracts,  under  which  forfeiture  is  claimed,  that  a  conclusion  that 
forfeiture  was  intended  should  be  avoided  if  the  facts  and  circumstance 
justify  such  a  conclusion. 

In  the  case  at  bar,  it  clearly  appears  by  the  contract  that  ample  security 
and  indemnity  were  sought  in  the  premises,  and  no  forfeiture  intended. 

Before  Sedgwick,  Ch.  J.,Fbeedman  and  Ingeaham,  JJ. 

Decided  February  6, 1880. 

Appeal  from  judgment  in  favor  of  defendant, 
entered  upon  a  verdict  of  the  jury  directed  by  the 
court,  and  from  an  order  denying  plaintiflfe*  motion 
for  a  new  trial. 

John  Alexander  Beall,  attorney  and  of  counsel,  for 
appellants,  argued  : —        * 

I.  There  were  four  different  papers  executed  by 
Willett  Bronson,  all  of  which  are  intimately  con- 
nected and  must  be  construed  together  in  order  to  as- 
certain the  contract.  These  papers  are:  (1.)  The  con- 
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tract  of  sale,  (2.)  The  deed  to  Arkenburgh  (3.)  The 
agreement  between  Bronson  and  the  New  York  Life 
Insurance  Company  for  the  deposit  as  security,  (4.) 
The  agreement  between  Bronson  and  Arkenburgh. 
These  papers  express  and  define  the  contract.  And 
this  contract  was  that  Mr.  Bronson  having  already 
deposited  with  the  Insurance  Company  security  for 
the  payment  of  the  disputed  assessment,  and  having 
afterwards  sold  the  property  to  the  defendant,  sub- 
ject to  the  assessment,  the  money  so  deposited 
might  be  applied  to  the  payment  of  the  assessment 
if  it  was  not  vacated  or  set  aside  within  one  year, 
the  surplus,  if  any,  to  be  returned  to  Mr.  Bronson. 
The  paper  or  agreement  of  April  19, 1883,  was  never 
intended  as  a  substitute  for  the  contract  of  sale  and 
deed,  but  was  merely  supplemental  to  them.  This 
agreement  was  made  at  the  request  of  defendant  at 
the  time  of  passing  the  title,  and  was  made  solely 
because  the  defendant  objected  that  the  deed  did 
not  carry  out  the  original  contract,  and  did  not 
specify  the  time  in  which  the  assessment  was  to  be 
paid.(l.)  It  is  a  general  and  well-established  rule 
of  law  that  every  contract  which  is  in  its  language 
or  terms  ambiguous,  or  in  any  way  susceptible  of 
more  than  one  interpretation,  is  to  be  construed,  not 
only  from  the  words  of  the  contract  itself,  but  also 
from  the  circumstances  surrounding  the  parties. 
Now,  the  paper  or  agreement  of  April  19,  1883,  on 
which  the  learned  judge  below  rested  his  decision, 
very  explicitly  refers  to  and  makes  a  part  of  that 
agreement,  the  previous  agreements  relating  to  the 
same  subject  matter.  So  that  all  these  papers  ought 
manifestly  to  be  construed  together  to  ascertain  the 
intentions  of  the  parties  and  the  contract  between 
them.  The  cases  upon  this  point  are  numerous. 
Clark  V.  N.  Y.  Life  Ins.  &  Trust  Co.,  64  N.  Y.  33, 
37;  Knapp  v.  Warner,  57  lb.  668;  Parshall  v.  Eggert, 
54  lb.  18;  Coyne  v.  Weaver,  84  lb.  390.    While  the 
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circumstances  surrounding  the  execution  of  a  con- 
tract cannot  be  used  to  contradict  what  is  expressed 
therein,  this  rule  does  not  confine  the  court  in  con- 
struing the  contract  to  the  very  instrument  in  ques- 
tion ;  other  contemporaneous  writings  between  the 
parties  relating  to  the  same  subject-matter  are  ad- 
missible in  evidence  to  explain  or  qualify  the  agree- 
ment under  consideration.  Wilson  v.  Randall,  67 
N.  Y.  338.  The  rule  in  ethics  is  that  *when  the 
terms  of  a  promise  admit  of  more  senses  than 
one,  the  promise  is  to  be  performed  in  that  sense  in 
which  the  promisor  apprehended  at  the  time  the 
promisee  received  it,'  and  this  is  the  established  rule 
at  law  as  well  as  in  morals.  In  the  language  of  the 
books  it  is  to  be  interpreted  in  the  sense  in  which 
the  promisor  had  reason  to  suppose  it  was  under- 
stood by  the  promisee.  White  v.  Hoyt,  73  N.  Y. 
512.  In  the  absence  of  all  proof  there  is  no  pre- 
sumption that  either  party  intends  to  give  up  the 
benefit  of  covenants  of  which  the  conveyance  is  not 
a  performance  or  satisfaction.  Morris  v.  Whitcher, 
20  N.  Y.  41;  Sage  v.  Truslow,  88  lb.  243.  The  pro- 
vision  as  to  payment  of  assessment  in  contract  was 
not  merged,  in  the  deed.  (2.)  If  it  be  claimed  that  the 
contract  of  sale  and  deed,  both  of  which  contain  the 
explicit  provision  for  the  return  of  the  surplus  after 
paying  the  assessment,  are  merged  in  the  subsequent 
agreement  of  April  19th,  and  that  the  provision  was 
waived  and  abrogated  by  failure  to  express  it,  the 
answer  is  obvious  that  the  doctrine  of  merger  is  not 
favored  in  the  law,  and  depends  entirely  on  the  in- 
tention of  the  parties.  Courts  do  not  favor  the 
doctrine  of  merger  where  it  would  violate  the  inten- 
tion of  the  parties  and  work  injustice.  Hill  v.  S.  B. 
&  N.  Y.  E.  R.,  8  Hun,  299  ;  McGregor  v.  Bd.  of  Edu- 
cation {Jany.  23, 1888).  Upon  all  the  circumstances 
surrounding  the  case,  the  agreement  of  April  19, 
1883,  ought  to  be  construed  in  connection  with  the 
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deed  and  the  previous  agreements  in  order  to  ascer- 
tain the  intention  of  the  parties.  No  other  method 
of  constmction  is  reasonable. 

II.  The  contract  was  substantially  performed  by 
Willett  Bronson,  the  assignor  of  the  plaintiffs.  That 
contract  was  that  the  assessment,  the  validity  of 
which  was  contested,  should  be  paid  imless  vacated. 
To  secure  such  payment  he  had  deposited  with  the 
Insurance  Company,  the  mortgagee,  an  ample  sum. 
The  assessment  was  reduced  and  only  a  portion  (less 
than  one-half)  of  the  sum  deposited  as  security  was 
required  to  pay  it.  The  defendant  paid  the  assess- 
ment, after  awaiting  the  result  of  the  litigation  by 
which  it  was  reduced,  and  then  collected  from  the 
Insurance  Company  the  whole  deposit  made  by 
Bronson  as  security,  with  interest  thereon.  The 
payment  of  the  assessment  was  therefore  made  from 
the  fund  deposited  by  and  belonging  to  Bronson,  or 
his  assignees.  This  was  a  performance  of  the  con- 
tract by  Bronson,  not  only  substantial,  but  com- 
plete. If  claimants  acted  in  good  faith  and  honestly 
performed  contract  in  all  substantial  particulars, 
they  should  not  be  compelled  to  forfeit  the  whole 
payment  by  reason  of  inadvertent  or  slight  defects. 
Glaciusi?.  Black,  50  JV^.  F.  145;  Johnson  t?.  De  Peyster, 
lb.  666.  Where  in  a  building  contract  the  con- 
tractor in  good  faith  intended  to  comply  and  has 
substantially  so  done,  although  there  may  be  slight 
defects  caused  by  inadvertence  or  unintentional 
omission,  which  are  susceptible  of  remedy  without 
diflBculty  so  that  an  allowance  will  give  to  the  other 
party  a  full  indemnity,  he  may  recover  the  contract 
price  less  the  damages  on  account  of  such  defect. 
Woodward  v.  Fuller,  80  N.  Y.  312;  Heckmann  v. 
Pinkney,  81  J6.  211.        ^ 

III.  The  defendant  claims,  or  seems  to  claim,  that 
by  failing  to  pay  or  vacate  the  assessment  within 
one  year,  the  plaintiffs  forfeited  to  him  the  whole 
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deposit  in  excess  of  what  was  necessary  to  pay  the 
assessment.  Now  the  rule  is  well  settled  that 
equity  dQCS  not  favor  a  forfeiture,  and  it  will  not  be 
sustained  if  by  any  means  the  court  can  avoid  it. 
Jackson  v.  Topping,  1  Wend.  388  ;  Livingston  r. 
Tomkins,  4  J.  C.  415.  In  the  construction  of  all 
contracts  under  which  forfeiture  is  claimed,  it  is  the 
duty  of  the  court  to  interpret  them  strictly  in  order 
to  avoid  such  a  result,  for  a  forfeiture  is  not  favored 
in  the  law.  Bouv.  Inst.^  §  780  [1814];  Duryee  r. 
Mayor,  Ac,  62  N.  Y.  594;  Lorillard  v.  Silver,  36  R. 
578.  While  no  particular  form  of  words  is  necessary 
to  create  a  limitation  or  condition,  it  is  yet  essential 
that  the  intention  to  create  them  shaU  be  clearly 
expressed  in  some  words  importing  ex  vi  terming 
that  the  vesting  or  continuance  of  the  estate  or  in- 
terest is  to  depend  upon  a  contingency  provided  for. 
Craig  V.  Wells,  11  N.  Y.  315  ;  Bouv.  Inst.,  §  753. 
Lyons  v.  Hersey,  103  N.  Y.  270.  In  an  action  to 
recover  for  legal  services  in  reducing  or  vacating  an 
assessment  under  a  contract  that  they  be  completely 
performed  by  the  1st  of  May,  1881.  Nothing  was 
accomplished  until  after  that  time.  The  defendant 
assented  to  the  proceedings  going  on  after  that  day. 
He  did  not  at  the  time,  nor  until  this  action  was 
threatened,  claim  that  the  contract  was  at  an  end. 
Held,  that  the  contract  was  not  avoided,  and  plaint- 
iflf  could  recover  (60  N.  Y.  448).  Deering  r.  McCahill, 
51 N.  Y.  Supr.  Ct.  260.  Even  if  a  forfeiture  might  have 
been  claimed  by  defendant,  it  was  waived  by  his 
failure  to  insist  upon  it,  and  by  waiting  the  result 
of  the  litigation  to  vacate  the  assessment.  The 
defendant  had  the  right  to  pay  the  assessment  im- 
mediately on  the  expiration  of  the  year.  That  was 
what  he  insisted  should  be  done.  He  elected,  how- 
ever, not  to  do  so,  but  to  wait  the  result.  By  so 
doing,  he  acquiesced  in  and  became  a  party  to  that 
proceeding.     This  was  a  waiver  of  any  forfeiture. 


1 
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Robert  F.  Little,  attorney  and  of  counsel,  for  re- 
spondent, argued : — 

The  contract  of  sale  became  merged  in  the  deed 
when  delivered,  and  cannot  be  referred  to  for  the 
purpose  of  charging  the  defendant  respecting  any 
of  its  terms.  Defendants'  Ex.  A,  is  a  contract — a 
dispositive  instrument — and  is  to  be  construed  ac- 
cording to  its  plain  intendment,  which  is,  that  Bron- 
son  and  the  plaintiffs  shall  be  excluded  from  any 
right  to  the  funds  in  question  after  payment  by 
the  Insurance  Company  to  the  defendant  upon  his 
compliance  with  the  terms  thereof.  The  recital  in 
Ex.  A,  of  the  clause  in  the  contract  of  sale,  whereby 
Bronson  should  have  one  year  from  March  22^  1883, 
within  which  to  pay  said  assessment,  excludes  all 
other  clauses  or  provision  of  said  contract,  and 
was  evidently  inserted  to  explain  why  the  defend- 
ant should  not  call  on  Bronson  or  the  New  York 
Life  Ins.  Co.,  for  the  payment  of  the  assessment  till 
March  22,  1884,  and  also,  to  make  clear  to  the 
Insurance  Company,  whose  agreement  gave  Bronson 
till  January  29,  1885,  to  remove  the  assessment, 
why  the  defendant  could  call  on  them  for  the  money 
on  or  after  March  22,  1884,  after  paying  said  assess- 
ment. 

By  the  Court. — Freedman,  J. — ^Upon  the  whole 
case  the  contract  under  which  $1,700.  remained  on 
deposit  as  security  for  the  payment  of  the  assess- 
ment, subject  io  which  Willett  Bronson  conveyed 
the  lots  to  the  defendant,  must  be  gathered  from 
four  different  papers  executed  by  Bronson.  These 
papers  are:  (1.)  the  contract  of  sale,  (2.)  The  deed 
to  defendant,  (3.)  The  agreement  between  Bronson 
and  the  N.  Y.  Life  Ins.  Co.  for  the  deposit  as 
security,  and  (4.)  the  agreement  between  Bronson 
and  the  defendant. 

They  are  so  intimately  connected  that  they  must 
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be  construed  together  in  order  to  ascertain  what 
the  real  contract  was.  When  thus  construed  they 
clearly  establish  a  contract  of  indemnity,  and  not 
a  contract  for  the  absolute  forfeiture  of  the  whole 
deposit  in  excess  of  what  might  be  necessary  to  pay 
the  assessment  in  case  Bronson  failed  to  pay,  or  to 
procure  the  vacation  of  the  assessment  within  one 
year.  A  forfeiture  is  not  favored  in  the  law  and  it 
is,  therefore,  a  rule  in  the  construction  of  contracts 
under  which  forfeiture  is  claimed,  that,  if  it  can  be 
fairly  done,  the  conclusion  shall  be  avoided  that  a 
forfeiture  was  intended.  In  the  case  at  bar  the  con- 
clusion can  be  readily  avoided,  for  the  surrounding 
circumstances  fairly  show  that  all  that  was  intended 
in  fact  was  ample  indemnity. 

The  plaintiffs,  to  whom  all  the  right,  title  and  in- 
terest of  Bronson  in  and  to  the  moneys  so  deposited 
were  transferred  by  several  assignments,  are  there- 
fore in  a  position  to  maintain  the  action  for  the 
recovery  of  the  balance  remaining  unexpended  after 
the  payment  and  extinguishment  of  the  assessment 
by  the  defendant,  and  it  was  error  on  the  part  of  the 
trial  judge  to  direct  a  verdict  for  the  defendant. 
The  judgment  and  order  should  be  reversed,  and  a 
new  trial  ordered  with  costs  to  abide  the  event. 

Sedgwick,  Ch.  J.,  concurred. 

Ingraham,  J. — (concurring).  I  agree  with  Judge 
Freedman  as  to  the  construction  of  the  contracts. 

The  money  deposited  with  the  Trust  Company 
was  Bronson's,  deposited  before  the  contract  with 
the  defendant  was  made  as  a  fund  from  which  the 
assessment  was  to  be  paid.  It  is  nowhere  trans- 
ferred to  defendant,  nor  is  there  anything  that  would 
show  that  the  parties  intended  the  defendant  should 
be  entitled  in  any  contingency  to  the  money.  It 
was  provided  that  if  the  assessment  was  not  paid  by 
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Bronson  in  one  year,  the  money  should  be  paid  to 
defendant  by  the  Trust  Company,  but  it  was  paid  to 
defendant  as  the  plaintiflfe'  money  for  the  special 
purpose  of  repaying  defendant  the  amount  that  he 
had  been  compelled  to  pay  to  discharge  the  assess- 
ment under  the  covenant  contained  in  the  deed. 
The  balance  that  remained  after  paying  that  assess- 
ment was  still  Bronson's  money,  and  Bronson  was 
entitled  to  maintain  an  action  for  money  had  and 
received  to  recover  such  balance. 

I  think  plaintiffs  were,  therefore,  entitled  to  re- 
cover, and  that  the  judgment  should  be  reversed. 


LEWIS    M.    TEEL,    Respondent,    v.    ABRAHAM 

YOST,  Appellant. 

Judgment  cf  another  atate^  action  upon,  evidence  requiredj  etc. 

At  the  time  of  the  entry  of  the  judgment  in  question,  the  defendant  was 
domiciled  in  the  state  of  Pennsylvania,  and  was  personally  bound  by  the 
judgment,  provided  it  was  entered  in  accordance  with  the  laws  of  that 
state. 

The  evidence  in  the  case  shows  that  the  judgment,  notwithstanding  its 
faulty  form,  is,  under  the  laws  of  Pennsylvania,  in  every  respect  a  valid 
judgment  of  a  court  of  general  jurisdiction  in  that  state.  That  during  the 
I>eriod  the  note  had  to  run»  the  judgment  was  only  a  lien,  but  on  the  matu- 
rity of  the  note  it  became  absolute  and  enforceable  by  execution.  [Inora- 
HAM,  J.,  dissenting.] 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Ingbaham,  J  J. 

Decided  February  6, 1890. 

Appeal  from  judgment  entered  upon  the  decision 
of  a  judge  at  special  term. 

Lemuel  Skidmore^   attorney  and    of  counsel,  for 

appellant,  argued  : — 

I.  The  alleged  judgment  roll  oflfered  in  evidence 

lacks  many  essential  characteristics  of  a  judgment. 
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It  shows  that  no  process  was  issued,  no  pleadings 
had,  no  appearance  ever  made  by  the  defendant  or 
by  any  one.  It  simply  recites  that  a  bill,  of  which 
a  copy  is  given,  was  produced,  and  concludes  with 
the  words  "wherefore  judgment,"  not  stating  for 
what  sum,  and  no  proofs  having  been  taken  of  the 
authenticity  of  the  bill  produced  or  the  amount 
owing  thereon.  Such  a  proceeding  would  not  con- 
stitute a  judgment  at  common  law,  nor  according  to 
the  law  of  this  state.  The  alleged  judgment  record 
shows  that  there  was  nothing  offered  to  the  Penn- 
sylvania court  as  the  basis  of  a  judicial  decision. 
It  is  in  the  nature  of  a  mere  memorandum  by  the 
clerk,  and  does  not  amount  to  a  judgment.  Crom- 
well V.  Bank  of  Pittsburg,  {U.  S.  Circuit  Court 
in  Penna.)  2  Wallace ^  Jr.,  584.  The  very  ide^  of  a 
judgment  is  a  judicial  decision  upon  the  rights 
of  parties  after  hearing  the  evidence  on  both 
sides  or  giving  both  sides  an  opportunity  to  be 
heard.  The  alleged  record  here  shows  that  the 
defendant  was  not  in  any  way  summoned  or  noti- 
fied, and  there  is  no  waiver  by  him  of  such  noti- 
fication. It  is  not  within  the  clause  of  the  consti- 
tution of  the  United  States,  requiring  full  faith  and 
credit  to  be  given  in  each  state  to  the  judicial  pro- 
ceedings of  another  state,  because  it  is  not  in  any 
sense  a  judicial  proceeding,  within  the  meaning  of 
the  constitution  or  the  Act  of  Congress  of  1790. 
Thatcher  1?.  Blackbourne,  1  N.  H.  242;  Doughty  t?. 
Doughty,  28  N.  J.  Eq.  585. 

II.  It  was  claimed  of  course  that  the  judgment 
alleged  was  a  judgment  by  confession.  The  only 
authority,  however,  is  a  clause  in  the  copy  of  the 
alleged  note  authorizing  '*  any  attorney  of  any  court 
of  record  in  Pennsylvania,  or  elsewhere,  to  confess 
judgment  therefor,'*  etc.;  but  this  power  of  attorney, 
if  not  void  for  indefiniteness,  is  of  an  attorney  in 
fact  and  therefore  special  and  limited,  and  must  be 
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strictly  pursued.  Baldwin  v.  Freydendohl,  10  III. 
App,  106.  There  is  nothing  in  the  record  to  show 
that  judgment  was  confessed  by  an  attorney  of  any 
court  of  record  in  Pennsylvania  or  elsewhere.  More- 
over, the  plain  construction  pf  the  power  to  confess 
judgment  would  be  to  confess  judgment  upon  the 
note  after  it  was  due,  whereas  the  proceeding  shown 
by  the  record  was  taken  two  days  after  the  date  of 
the  note,  which  was  not  due  until  one  year  after 
date. 

III.  There  is  no  reported  case  in  the  state  of  an 
action  brought  upon  a  record  similar  to  the  one 
offered  in  this  action.  In  the  following  cases — Shum- 
way  V.  Stillman,  6  Wend.  447 ;  Huntley  v.  Baker, 
33Swn,  578;  Ferguson  v.  Crawford,  86  N.  Y.  609, 
and  70  76.  253;  Pringle  v.  Wool  worth,  90  lb.  502. 
— the  records  showed  that  process  was  issued  and 
served  upon  the  defendant,  either  personally  or  in 
some  mode  which  our  court  adjudged  to  be  binding 
upon  him.  The  opinion  of  the  "general  term  on  the 
former  appeal,  held:  "There  is  no  evidence  of  any 
law  of  Pennsylvania  that  would  authorize  a  judg- 
ment to  be  entered  on  a  note  that  had  yet  a  year  to 
run."  On  the  second  trial  plaintiff  attempted  to 
strengthen  his  case  by  giving  proof  of  the  law  of 
Pennsylvania.  He  introduced  in  evidence  a  statute 
to  the  following  effect :  *•  That  it  shall  be  the  duty 
of  the  prothonotary  of  any  court  of  record,  etc.,  on 
the  application  of,  etc.,  the  holder,  etc.,  of  a  note, 
etc.,  in  which  judgment  is  confessed,  or  containing 
a  warrant  from  any  attorney  at  law,  or  other  person, 
to  confess  judgment,  to  enter  judgment  against  the 
person  or  persons  who  executed  the  same  for  the 
amount,  which  from  the  face  of  the  instrument  may 
appear  to  be  due,  without  the  agency  of  an  attorney 
or  declaration  filed,  with  such  stay  of  execution  as 
may  be  thereon  mentioned,  etc.  In  Rube  v.  Heslip, 
4  Penn.  St.  ^.139,  offered  by  plaintiff,  this  statute  is 
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construed  as  follows  :  **  The  act  of  assembly  merely 
substitutes  the  prothonotary,  though  not  named  or 
described  for  an  attorney  of  the  court,  but  it  supplies 
no  deficiency  of  the  power  given  in  the  first  instance/' 
And  in  Conway  v.  Halstead,  73  Penn.  SL  R.  354, 
it  was  held  that  the  doings  of  the  prothonotary  in 
entering  judgment  under  the  foregoing  act  must  be 
strictly  within  the  power  given  by  the  act,  or  else 
they  are  void  ;  and  that  he  can  oidy  enter  judgment 
for  the  amount  which,  from  the  face  of  the  instru- 
ment, may  appear  to  be  due.  In  this  case  the  pro- 
thonotary undertook  to  calculate  from  other  docu- 
ments the  amount  for  which  he  entered  judgment 
and  it  was  held  his  act  was  invalid.  The  law  quoted 
in  above  point  is  the  only  statute  proved  by  plaint- 
iff on  the  trial.  It  plainly  does  not  authorize  entry 
of  judgment  for  an  amount  not  appearing  to  be  due. 
The  plain  and  reasonable  sense  of  the  word  due  as 
used  in  the  sentence  is  the  usual  sense  in  which 
that  word  is  ordinarily  used  in  reference  to  notes 
and  obligations  to  pay  money,  i.e.  payable  imme- 
diately. Allen  V.  Patterson,  7  N.  Y.  476.  No  prac- 
tice ever  existed  at  common  law,  before  the  enact- 
ment of  this  statute  of  entering  judgment  upon  a 
note  or  other  obligation  before  it  was  by  its  terms 
payable.  The  practice  was  for  the  debtor  to  give  a 
bond,  payable  immediately,  with  an  instrument 
called  a  warrant  of  attorney  which  authorized  some 
attorney  to  accept  service  of  a  declaration  in  a  suit 
upon  the  bond  and  to  suffer  judgment  to  be  taken 
against  the  debtor  in  such  suit  by  default.  3  Chitty 
Gen.  Practice,  669;  Allen  v.  Smilie,  1  Abb.  354.  The 
statute  of  Pennsylvania  was  obviously  intended  to 
simplify  this  practice  by  allowing  the  prothonotary 
to  enter  judgment  "without  the  agency  of  an  attor- 
ney or  declaration  filed,"  the  purpose  being  as 
expressed  by  the  courts  of  that  state  in  several  of 
the  cases  cited,  to  lessen  the  expense  of  entering  the 
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judgment.  But  that  statute  did  not  intend  to  au- 
thorize the  prothonotary  to  enter  judgment  in  a  case 
wherein  no  judgment  could  have  previously  been 
entered  by  "the  agency  of  an  attorney"  and  by 
"declaration  filed."  No  declaration  could  have 
been  founded  upon  the  promissory  note  in  the 
present  case  before  it  was  due  and  payable,  accord- 
ing to  its  terms.  NichoU  v.  Bromley,  2  Brod.  & 
Bing.  464.  Therefore  the  statute  by  its  term  did  not 
authorize  the  prothonotary  to  enter  judgment  upon 
the  note  in  this  case.  The  other  Pennsylvania  cases 
quoted  by  the  plaintiflF  show  nowhere  any  express 
adjudication  that  the  prothonotary  is  authorized  by 
law  to  enter  judgment  upon  a  note,  or  other  instru- 
ment before  it  is  due.  The  Pennsylvania  statute  put 
in  evidence  authorizes  the  prothonotary  to  enter 
judgment  *•  without  the  agency  of  an  attorney  or 
declaration  filed,"  but  does  not,  in  any  other  respect, 
change  the  practice. 

Edward  L.  Short  and  Samuel  B.  Rogers,  attorneys 
and  of  counsel,  for  respondent,  argued : —  , 

I.  The  court  of  common  pleas  of  Northampton 
county,  Pennsylvania,  is  a  court  of  general  jurisdic- 
tion. This  was  proved  by  the  testimony  of  an 
expert  in  laws  of  that  state.  But  this  court  will 
take  judicial  notice  of  that  fact.  Pringle  v.  Wool- 
worth,  90  N.  Y.  502;  Hatcher  v.  Rochelau,  18 
lb.  86,  95,  The  defendant  being  domiciled  in 
Pennsylvania  at  the  time  the  judgment  was  entered 
there,  was  bound  personally  by  the  judgment, 
provided  it  was  rendered  in  accordance  with  the 
laws  of  that  state.  Upon  the  former  appeal  to 
this  general  term  the  judgment  of  the  trial  term 
was  reversed  upon  the  sole  ground  that  the  legal- 
ity, sufficiency,  and  binding  efiect  of  this  judgment 
under  the  laws  of  Pennsylvania  was  not  proved. 
Teel  V.  Yost,  56  Super  Ct. 
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II.  The  plaintiff  has  on  the  new  trial  fully  met  the 
requirements  suggested  by  this  general  term  on  the 
former  appeal  in  this  case,  by  proving  that  the  judg- 
ment sued  on  is,  under  the  laws  of  Pennsylvania, 
in  every  respect  a  valid,  binding,  personal  judgment. 
The  plaintiff  proved  the  law  of  Pennsylvania  by  the 
testimony  of  Mr.  Henry  G.  Ward,  an  expert  in  the 
laws  of  that  state,  and  a  member  of  the  law  firm  of 
Biddle  &  Ward,  which  has  offices  both  in  Philadel- 
phia and  New  York.  This  expert  testimony  is 
wholly  uncontradicted,  and  is  supplemented  by 
numerous  decisions  of  Pennsylvania  courts,  each  of 
which  was  duly  put  in  evidence  on  the  trial.  The 
judgment  was  entered  pursuant  to  the  following 
act  of  the  Pennsylvania  Legislature,  (L.  1806,  Ch. 
CXXII.,  §  28):  '^That  it  shall  be  the  duty  of  the 
prothonotary  of  any  court  of  record,  within  this 
commonwealth,  on  the  application  of  any  person 
being  the  original  holder  (or  assignee  of  such 
holder)  of  a  note,  bond  or  other  instrument  of  writ- 
ing, in  which  judgment  is  confessed,  or  containing 
a  warrant  for  an  attorney  at  law,  or  other  person  to 
confess  judgment,  to  enter  judgment  against  the 
person  or  persons  who  executed  the  same  for  the 
amount,  which,  from  the  face  of  the  instrument, 
may  appear  to  be  due,  without  the  agency  of  any 
attorney,  or  declaration  filed  with  such  stay  of  exe- 
cution as  may  be  therein  mentioned,  for  the  fee  of 
one  dollar,  to  be  paid  by  the  defendant,  particularly 
entering  on  his  docket  the  date  and  tenor  of  the  in- 
strument of  writing,  on  which  the  judgment  may  be 
founded,  which  shall  have  the  same  force  and  effect 
as  if  a  declaration  had  been  filed,  and  judgment  con- 
fessed by  an  attorney,  or  judgment  obtained  in  open 
court  and  in  term  time  ;  and  the  defendant  shall 
not  be  compelled  to  pay  any  costs  or  fee  to  the 
plaintiff^s  attorney  when  judgment  is  entered  on 
any  instrument  of  writing  as  aforesaid."    This  act 
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is  still  in  force  and  unrepealed.  A  judgment  so 
entered  has  precisely  the  same  force  in  Penn- 
sylvania as  if  rendered  after  appearance  and  trial. 
In  Braddee  v.  Brownfield,  4  Walts.  474,  the  supreme 
court  of  Pennsylvania  says :  "In  contemplation 
of  law  a  judgment  on  a  warrant  of  attorney  is  as 
much  the  act  of  the  court  as  if  it  were  pro- 
nounced on  nil  dicit  or  a  cognovit;  and  till  it  is 
reversed  and  set  aside  it  has  all  the  qualities  and 
effect  of  a  judgment  on  verdict.  *  *  *  Like  any 
other  judgment  it  is  an  estoppel,  and  concludes  the 
parties  from  drawing  into  controversy  the  point  or 
thing  adjudicated."  In  St.  Bartholomew  v.  Wood, 
61  Pa.  St.  100,  Agnew,  J.,  says:  "A  judgment 
entered  by  the  prothonotary  under  a  power  con- 
tained in  the  instrument  is  a  judicial  act,  and  by 
the  words  of  the  Act  of  1806  has  the  same  force  and 
effect  as  a  judgment  confessed  by  an  attorney,  or 
given  in  open  court  in  term  time."  The  same  qual- 
ity of  those  judgments  is  laid  down  over  and  over 
again.  Colvin  v.  Blymyer,  121  Pa.  St.  582;  Mon- 
tague V.  McDowell,  99  lb.  265;  Hopkins  v.  West, 
2  Non^  109;  Rutherford  v.  Boyer,  3  lb.  347;  Hage- 
man  v.  Salisberry,  74  Pa.  St.  280,  284.  The  plaint- 
iff has  also  proved  that  the  Pennsylvania  judgment 
was  regularly  entered,  and  is  formally  suflScient, 
Mr.  Ward,  an  expert  in  Pennsylvania  law,  is  familiar 
with  the  practice  of  entering  such  judgments  in 
Pennsylvania,  and  has  frequently  entered  them  him- 
self. His  testimony  in  brief,  is  to  the  effect  that 
the  record  in  question  is  an  adjudication  that  Lewis 
M.  Teel,  recover  of  Abraham  Yost,  the  sum  of 
$2,268,  with  interest,  from  January  12,  1878.  Every 
possible  objection  to  the  form,  regularity  or  suflS- 
ciency  of  this  record  was  met  by  the  testimony  of 
Mr.  Ward,  or  by  decisions  of  Pennsylvania  courts. 

By  the  Coubt. — Fbeedman,  J. — I  am  of  the  opinion 
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that  upon  the  trial,  the  proceedings  of  which  we 
are  now  asked  to  review,  the  plaintiif  has  cured  the 
defect  of  proof  for  which  upon  the  former  appeal  a 
new  trial  was  ordered. 

The  defendant  was  domiciled  in  the  state  of 
Pennsylvania  at  the  time  of  the  entry  of  the  judg- 
ment in  the  court  of  common  pleas  of  Northampton 
county  of  said  state,  and  was,  therefore,  bound  per- 
sonally by  the  judgment,  provided  it  was  entered  in 
accordance  with  the  laws  of  that  state. 

It  has  now  been  shown,  by  extrinsic  evidence, 
that  the  judgment  sued  on,  notwithstanding  its 
apparently  faulty  form,  is,  under  the  laws  of  Penn- 
sylvania, in  every  respect  a  valid,  binding,  personal 
and  sufficient  judgment  of  a  court  of  general  juris- 
diction; that,  during  the  period  the  note  had  to  run, 
the  judgment  gave  only  a  lien,  but  that  on  the 
maturity  of  the  note  it  became  absolute  and  enforce- 
able by  execution;  and  that,  under  the  laws  of 
Pennsylvania,  it  is  customary  and  proper  to  enter 
such  a  judgment  at  any  time  before  the  maturity  of 
the  note  for  the  sake  of  the  lien  given,  though  it 
cannot  be  enforced  by  execution  until  after  the 
maturity  of  the  note. 

The  judgment  appealed  from  should  be  aflSrmed 
with  costs. 

Sedgwick,  Ch.  J.,  concurred. 

Ingraham,  J.  (dissenting). — I  am  unable  to  agree 
with  my  associates  in  affirming  the  judgment  in  this 
action.  It  appears  that  no  process  of  any  kind  was 
ever  served  upon  the  defendant  in  any  suit  in  the 
court  of  common  pleas  of  Northampton  county  in 
which  the  plaintiff  in  this  action  was  plaintiff, 
and  that  the  defendant  never  appeared  in  such 
action,  and  that  no  suit  or  action  in  such  court 
ever  came  to  the  defendant's  knowledge. 
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To  entitle  a  judgment  of  the  court  of  common 
pleas  of  the  state  of  Pennsylvania  to  be  enforced  in 
this  state  it  must  appear  that  the  court  had  jurisdic- 
tion of  the  subject  matter  and  of  the  person  of  the 
defendant.  That  the  court  had  jurisdiction  of  the 
subject  matter  of  the  action  is  conceded.  I  think  it 
clear,  however,  that  that  court  had  no  jurisdiction 
over  the  person  of  the  defendant.  The  rule  is 
stated  in  Shumway  v.  Stillman,  6  Wend.  453,  that 
if  it  appeared  by  the  record  that  the  defendant  was 
not  served  with  process,  and  did  not  appear  in  per- 
son or  by  attorney,  such  judgment  is  void;  and  if  it 
appear  by  the  record  that  defendant  appeared  by 
attorney,  the  defendant  may  disprove  the  authority 
to  appear  for  him.  See  Kerr  v.  Kerr,  41  N.  Y.  275; 
Shepherd  v.  Wright,  59  How.  514.  The  question  is 
squarely  presented,  therefore,  whether  a  judgment 
entered  in  a  court  of  general  jurisdiction  in  another 
state  against  a  resident  thereof,  without  the  com- 
mencement of  any  action  in  which  he  was  a  party, 
and  in  which  no  proceeding  was  taken  to  bring  him 
into  court  by  service  of  process,  either  personal,  by 
publication,  or  by  any  other  method  of  substituted 
service,  can  be  enforced  in  the  courts  of  this  state, 
the  judgment  debtor  having  subsequently  become  a 
resident  of  this  state,  where  the  judgment  sought 
to  be  enforced  requires  the  defendant  to  pay  a  sum 
of  money.  There  is  no  question  here  as  to  the 
sufficiency  of  substituted  service,  or  whether  the 
defendant  is  bound  by  the  law  of  the  state  of  his 
domicile  which  provides  for  the  service  of  process 
by  mail  or  in  some  other  way  than  by  personal  ser- 
vice; jurisdiction  over  the  person  of  the  defendant 
was  never  acquired  because  no  attempt  was  made  to 
summons  the  defendant  to  appear  in  court. 

The  fundamental  law  of  this  state  and  nation 
requires  that  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law. 
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By  the  note  which  is  recited  as  the  foundation  of 
this  judgment  no  consent  or  authority  was  given  to 
the  clerk  of  the  court  to  enter  any  judgment  upon 
it.     The  pretended  judgment  sought  to  be  enforced 
was  entered  long  before  the  note  was  due  and  when 
the  defendant  was  not  liable.     The  authority  for  an 
attorney  to  appear  for  him  and  consent  to  the  judg- 
ment, gave  no  authority  to  the  clerk  of  the  court  to 
enter  a  judgment  without  such  an  appearance  and 
without  notice.     To  hold  that  this  defendant  has 
had  his  day  in  court  and  has  had  a  right  to  be  heard, 
contradicts  the  whole  evidence  and  the  record  sought 
to  be  enforced,  and  to  allow  a  recovery  in  the  courts 
of  this  state  against  a  citizen  of  this  state  without 
giving  him  an  opportunity  to  impeach  the  correct- 
ness of  the  judgment  or  the  execution  of  the  obliga- 
tion upon  which  the  pretended  judgment  in  Penn- 
sylvania was  recovered,  would  be  to  deprive  this 
defendant  of  his  property  without  due  process  of 
law.     At  no  time  has  he  had  an  opportunity  to  be 
heard ;  at  no  time  has  he  had  any  opportunity  to 
show  that  he  was  not  liable  for  the  debt. 

It  is  not  necessary  to  determine  whether  or  not 
this  judgment  could  have  been  enforced  in  Penn- 
sylvania. It  is  suflScient  to  say  that  it  is  not  enforce- 
able in  this  state  against  a  citizen  of  this  state. 

I  think,  therefore,  that  the  judgment  shoxdd  be 
reversed. 
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JAMES  A.  HAMILTON,  ET  al.,  as  Trustees,  etc., 
Appellants,  v.  THE  MANHATTAN  RAILWAY 
COMPANY,  ET  AL.,  Respondents. 

Coats,  extra  allowance  of,  discretion  qf  the  Court  in  regard,  to  allowance* 

The  plaintiffs  moved  for  an  extra  allowance  In  addition  to  costs,  upon  the 
amount  of  past  damages  and  the  amount  of  damages  to  the  fee  value,  if  the 
defendants  paid  the  same  to  avoid  the  injunction  granted,  and  the  court 
made  an  order  giving  them  five  per  cent  on  the  amount  of  past  damages  as 
f oxmd,  and  denied  the  motion  otherwise,  and  plaintiffs  appealed  from  so 
much  of  the  order  as  denied  a  part  of  their  motion. 

Eeld^  That  as  an  order  granting  or  refusing  an  extra  allowance  rests  largely 
in  the  discretion  of  the  trial  judge,  if  it  is  to  be  reviewed  at  all,  the  whole 
of  the  order  should  be  presented  for  review,  so  that  the  exercise  of  dis- 
cretion can  be  reviewed  upon  all  the  facts  that  bear  upon  it.  The  deter- 
mination of  the  court  below  as  to  the  amoimt  of  allowance  to  be  granted,  was 
within  the  discretion  of  the  court. 

Before  Freedman  and  Ingraham,  JJ. 

Decided  February  6,  1800. 

Appeal  from  so  mucli  of  an  order  of  the  special  term 
as  denies  the  motion  of  plaintiffs  for  an  extra  allow- 
ance in  addition  to  costs. 

Burnett  '&  Whitney,  attorneys,  and  Edward  B. 
Whitney  of  counsel,  for  appellants,  argued  :— 

I.  The  order  is  appealable,  since  it  denies  the 
application  on  grounds  barring  the  exercise  of  dis- 
cretion. Adamsi?.  Arkenburgh,  106  N.  Y.  615  ;  Min- 
gay  V.  Holly  Manufg.  Co.,  99  lb.  270;  Burton  v. 
Tremper,  10  State  Rep.   629;  Munro  v.  Smith,   25 

lb.  624. 

II.  It  is  not  necessary  that  there  should  be  a  re- 
covery of  the  value  of  the  easements  taken.  If  the 
value  is  proved,  an  allowance  is  properly  granted 
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upon  a  decision  even  absolutely  enjoining  defendant 
from  interference  with  the  easements.  Such  was 
the  case  in  Lattimer  v.  Livermore,  72  N.  Y.  174, 
183,  the  leading  authority  upon  this  point.  That 
action  was  based  upon  breach  of  a  covenant  for  •*  air, 
light  and  vision,"  very  analogous  in  that  respect  to 
the  case  at  bar.  In  Munro  v.  Smith,  25  State  Rep. 
624,  the  judgment  enjoined  infringement  of  a  trade- 
mark, and  the  value  of  the  trade-mark  was  held  a 
proper  basis  for  allowance.  In  Adams  v.  Arken- 
burgh,  106  N.  F.  615,  one  half  the  value  of  the 
assets  0^  a  partnership  as  alleged  in  the  complaint 
was  held  a  proper  basis  in  an  action  for  injunction 
and  accounting,  the  complaint  having  been  dis- 
missed. In  the  two  latter  cases  the  decision  was  a 
reversal  of  the  court  below.  In  the  court  of  ap- 
peal's decisions  denying  allowances  there  was  no 
evidence  of  the  value  of  the  subject  matter.  Co- 
naughty  V.  Saratoga  Bank,  92  N,  Y.  401 ;  People  t?. 
Genesee  R.  R.  Co.,  95  lb.  666. 

III.  The  value  of  the  subject  matter  of  the  judg- 
ment for  injunction  is  determinate  and  susceptible 
of  liquidation.  Lattimer  r.  Livermore,  72  N.  F.  174, 
supra.  This  is  necessarily  implied  in  the  decis- 
ions which  permit  the  defendants  by  taking  proper 
proceedings  to  acquire  the  easements  taken  by  them, 
such  as  Matter  of  New  York  Elevated  Railroad  Co., 
70  N.  Y.  327,  354,  360. 

IV.  To  grant  the  allowance  in  this  instance  would 
be  to  follow  the  general  practice  of  the  courts  in 
these  elevated  railroad  cases.  We  are  informed  by 
judges  of  the  court  of  common  pleas  that  allowances 
are  there  always  granted  upon  the  easement  valua- 
tion without  question.  This  question  was  argued 
between  the  undersigned  and  Mr.  Davies,  as  counsel 
for  the  present  defendant  in  the  case  of  Watson  v. 
Manhattan  Railway  Co.  in  1885,  and  after  deliberation 
was  decided  in  plaintiflTs  favor  by  Mr.  Chief  Justice 
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Sedgwick;  and  although  the  case  was  appealed  on 
other  points  (53  Super.  137),  no  appeal  was  taken  on 
this  point.  A  similar  allowance  was  granted  in  the 
N.  Y.  National  Exchange  Bank  Case,  supra,  and  never 
Questioned,  although  that  case  went  to  the  court  of 
appeals.  ^ 

Davies  &  Rapallo,  attorneys,  and  Edward  S.  Rapallo 
and  Brainard  Tolles  of  counsel,  for  respondents, 
argued  :— 

I.  No  extra  allowance  could  be  given  based  upon 
the  "loss  of  fee  value."  There  was,  as  the  learned 
trial  judge  said,  no  recovery  for  "  loss  of  fee  value,'* 
and  there  could  be  none.  Pond  v.  Metropolitan  El. 
E.  Co.,  1\2  N.  Y.  186.  But  there  is  another  reason, 
not  less  conclusive,  why  no  extra  allowance  could  be 
computed  upon  the  "  loss  of  fee  value."  Under  the 
decision  of  this  court  in  Carter  v.  N.  Y.  Elevated  K. 
Co.,  just  handed  down,  it  is  clear  that  there  had 
never  been  any  judicial  determination  as  between 
these  parties  of  the  amount  of  *'  loss  of  fee  value." 
It  is  true  that  the  decision  contains  such  a  finding, 
but  it  was  not  an  issue  in  the  case  which  the  defend- 
ants had  a  right  to  have  fairly  tried  on  legal  evidence. 
On  the  contrary,  the  fixing  of  any  condition  for 
avoiding  the  injunction  was,  in  the  language  of  this 
court  in  the  Carter  case,  "  gratuitously  made  as  to 
the  defendants  and  was  allowed  for  the  sake  of 
third  parties." 

II.  No  extra  allowance  could  be  given  based  upon 
the  value  of  the  subject  matter  of  the  injunctive 
relief.  The  court  was  not  asked  by  the  plaintiflTs 
notice  of  motion  to  grant  an  extra  allowance  on  this 
basis,  but  as  the  impossibility  of  doing  so  is  referred 
to  in  the  order  it  is  perhaps  open  to  discussion  upon 
this  appeal.  Section  3253  of  the  Code  provides  that 
in  difficult  and  extraordinary  cases  where  a  defence 
has  been  interposed  an  extra  allowance  may  be 
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granted  not  exceeding  five  per  cent.  **  upon  the  sum 
recovered  or  claimed  or  the  value  of  the  subject  matter 
involved.*'  It  has  already  appeared  that  an  allow- 
ance was  actually  granted  equal  to  five  per  cent,  on 
the  whole  sum  recovered.  The  claim  which  we 
now-  anUcipate  is  that  the  trial  judge  should  be  com- 
pelled to  fix  a  value  upon  the  easements  which  con- 
stitute the  subject  matter  of  the  injunctive  relief. 
Lattimer  v.  Livermore,  72  N.  Y.  174.  The  "loss  of 
fee  value  "  consists  of  two  elements  :  first,  the  value 
of  the  easements  taken  ;  and,  second,  the  deprecia- 
tion of  the  remainder  of  the  plaintiffs'  estate  by 
reason  of  the  deprivation  of  the  easements.  Under 
the  decision  in  the  Carter  case  the  court  was  not 
required  to  find,  upon  legal  evidence  as  between 
these  parties,  the  amount  of  loss  of  fee  value  ;  much 
less  was  it  required  to  find,  upon  any  of  the  main 
issues  in  the  action,  the  value  of  the  easements  for  the 
protection  of  which  the  injunction  was  to  be  granted. 
It  has  been  many  times  decided  that  in  order  to 
afford  a  basis  for  an  extra  allowance  the  subject 
matter  of  the  litigation  must  not  only  have  a  pecun- 
iary value,  but  that  value  must  be  shown  as  a  fact 
by  the  evidence.  Atlantic  Dock  Co.  v.  Libby,  45 
N.  Y.  499  ;  Heilman  v.  Lazarus,  90  lb.  674  ;  Con- 
aughty  V.  Saratoga  Co.  Bank,  92  lb.  401;  Weaver  v. 
Ely,  83  lb.  89  ;  Adams  v.  Arkenburgh,  106  lb.  615  ; 
Coates  V.  Goddard,  34  N.  Y.  Super.  128;  Spoffbrd  t?. 
Texas  Land  Co.,  41  iJ.  428  ;  Palmer  v.  Dewitt,  42 
How.  466  ;  Coleman  v.  Chauncey,  7  Eobt.  578  ;  Gray 
V.  Kobjohn,  1  Bosto.  618  ;  Voorhis  v.  French,  47 
N.  Y.  Super.  Ct.  364;  Musgrave  v.  Sherwood,  29  Hun, 
475;  People  v.  Giroux,  29  lb.  248;  People  v.  Albany, 
etc.,  R.  Co.,  5  Lans.  25;  Munro  v.  Smith,  25  N.  Y.  St. 
Rep.  624. 

By  the  Coubt. — ^Freedman,  J. — This   action  was 
brought  in  equity  for  an  injunction  and  damages  on 
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ground  that  the  court  had  no  power  to  grant  it.  The 
denial  is  based  upon  the  ground  that  there  had  been 
no  recovery  of  the  amount  of  the  value  of  the  fee, 
and  that  the  value  of  the  subject  matter  of  the  judg- 
ment for  injunction  is  indeterminate  and  unsuscep- 
tible of  liquidation. 

There  is  no  denial  here  of  the  power  of  the  court 
to  grant  an  allowance  where  the  value  of  the  sub- 
ject matter  of  the  judgment  for  injunction  is  capable 
of  exact  determination,  but  that  for  some  reason  not 
stated  the  trial  judge  was  unable  to  determine  it 
in  this  action.  The  determination  of  the  court 
below  as  to  the  amount  of  allowance  to  be  granted 
was  in  the  discretion  of  the  court,  and  I  see  nothing 
in  the  record  that  requires  us  to  review  that  deter- 
mination. 

The  order  appealed  from  should,  therefore  be 
aflSrmed  with  $10  costs  and  disbursements. 


MARY  HEATH,  Respondent,  v.  THE  BROADWAY 
AND  SEVENTH  AVENUE  RAILROAD  COM- 
PANY, Appellant. 

Evidence — Disclosure  qf  ir^ormation  (icquiredbjf  toitness  in  attendance  upon 
hi8  patient  in  a  professional  capacity,  employment  in  that  capacity  must 
I     appear. 

In  order  to  enforce  the  prohibition  against  disclosure  contemplated  by  the 
statute,  it  must  clearly  appear  that  the  witness  was  attending  the  party  in 
a  professional  capacity,  and  the  information  acquired  by  him,  and  as  to 
which  he  was  called  to  testify,  was  acquired  in  that  attendance,  and  was 
necessary  to  enable  him  to  act  in  that  capacity.  The  burden  of  proof 
that  such  prohibition  exists,  rests  upon  the  party  claiming  that  such  pro- 
hibition shall  be  enforced. 

In  the  case  at  bar  the  exclusion  of  the  testimony  held  to  have  been  error. 

Before  Fbeedman  and  O'Gobman,  JJ. 

Decided  Februan/  6. 1890. 
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Appeal  from  a  judgment  entered  upon  a  verdict  in 
favor  of  plaintiflF,  and  from  an  order  denying  motion 
for  a  new  trial  made  upon  the  minutes  of  the  judge 
at  the  trial. 

Root  &  Strong^  for  appellant,  argued: — 
That  their  exceptions,  taken  on  the  trial  to  the 
rulings  of  the  court  sustaining  the  objections  of  the 
plaintiff  to  the  testimony  of  Dr.  William  A.  Ewing 
as  to  conversations  with  plaintiff,  on  the  ground  that 
he  was  the  plaintiff's  physician  and  that  the  com- 
munications sought  were  confidential  and  inadmis- 
sible, were  well  taken. 

Vanderpoel,  Cumming  &  Goodwin^  attorneys,  and 
Beaj.  W.  Franklin  and  Henry  Thompson  of  counsel, 
for  respondent,  argued: — 

The  testimony  of  Dr.  Ewing  as  to  the  conver- 
sations had  with  plaintiff  respecting  the  circum- 
stances of  the  accident  detailed  to  him  by  the  plain- 
tiff in  reply  to  interrogatories  of  the  physician  was 
properly  excluded.  Of  Dr.  Ewing  it  may  be  said 
that  he  had  been  retained  by  both  parties.  He  was 
sent  for  by  a  friend  of  the  plaintiff's  on  her  behalf, 
and  he  was  directed  to  make  an  examination  of  the 
plaintiff  by  the  president  of  the  defendant. 

The  privilege  given  by  the  statute,  as  the  court 
say  in  Westover  v.  ^tna  Ins.  Co.,  99  N.  Y.  56,  is 
absolute.  **  The  seal  of  the  law  placed  upon  such  dis- 
closures can  be  removed  only  by  the  express  waiver 
of  the  person  mentioned.  There  does  not  seem  to 
be  left  any  room  for  construction.  The  sections 
(§§  834-836)  are  absolute  and  unqualified."  Section 
834  is  as  follows  :  **  A  person,  duly  authorized  to 
practice  physic  or  surgery,  shall  not  be  allowed  to 
disclose  any  information  which  he  acquired  in  at- 
tending a  patient,  in  a  professional  capacity,  and 
which  was  necessary  to  enable  him  to  act  in  that 
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capacity."  Section  836  provides  :  **  The  last  three 
sections  apply  to  every  examination  of  a  person  as  a 
witness,  unless  the  provisions  therefor  are  expressly 
waived  by  the  person  confessing,  the  patient  or  the 
client."  The  privilege,  therefore,  depends  upon  the 
relation  of  physician  and  patient,  and  not  upon  the 
circumstances  under  which  it  was  created. 

The  relation  of  physician  and  patient  existed 
between  Dr.  Ewing  and  the  plaintiff.  He  says  "  a 
letter  was  sent  to  me  purporting  to  come  from  a 
friend  of  Mrs.  Heath,  stating  that  a  lady  had  been 
injured,  a  lady  residing  at  1558  Broadway,  and  the 
letter  was  sent  to  my  oflSce  to  attend  to  it,  and  I 
immediately  went  down  to  1558  Broadway  and  in- 
quired for  Mrs.  Heath.  I  asked  the  servant  to  say 
to  Mrs.  Heath  that  a  gentleman  would  like  to  see 
her.  I  did  not  send  my  name."  Mrs.  Heath  came 
in  and  then  the  doctor  continues,  *•  Then  I  gave  her 
my  name  and  stated  that  I  came  on  behalf  of  the 
Broadway  and  Seventh  Avenue  Railroad  Company, 
learning  that  she  had  been  injured."  *  *  *  * 
*'  Then  I  proceeded  to  examine  her  knees,  of  which 
she  complained."  *  *  *  *  "Then  after  the 
examination  of  the  knees  I  examined  her  side,  be- 
cause complaint  was  made  of  pain  in  the  left  side." 
*  *  *  *  "  The  side  was  bared,  and  I  was 
able  to  map  out  the  ribs  very  readily.  I  could 
feel  the  edges  of  the  ribs  to  their  full  extent, 
etc."  Upon  objection  being  made  to  his  disclos- 
ing the  communications  made  by  Mrs.  Heath,  he 
undertakes  to  get  in  the  testimony  by  a  general 
statement,  *'  I  can't  exactly  say  the  words  I  used, 
but  I  gave  her  to  understand  that  I  came  on  behalf 
of  the  Broadway  and  Seventh  Avenue  Railroad 
Company."  The  letter  was  sent  from  a  friend  of 
Mrs.  Heath  to  the  president  of  the  company,  and  he 
in  turn  sent  it  to  Dr.  Ewing  to  attend  to  it.  It  is 
thus  obvious  that  Dr.  Ewing  attended  the  plaintiflf 
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upon  the  defendant  receiving  a  request  from  her  or 
in  her  behalf  for  medical  aid.  She  desired  a  doctor 
to  be  sent  to  her,  and  the  doctor  came  in  response 
to  that  invitation.  When  we  consider  the  plaintifTs 
own  testimony  we  find  it  still  more  manifest  that, 
in  the  plaintiff's  opinion,  at  least.  Dr.  Ewing  was  a 
physician  attending  her  as  such,  and  as  much  under 
the  rules  of  law  respecting  physicians  as  Dr.  Rider. 
It  is  a  little  difficult  to  understand  by  what  theory 
defendant  concludes  that  Dr.  Ewing  was  not  under 
the  prohibition  of  the  statute  forbidding  him  to 
disclose  information  acquired  while  in  attendance 
upon  the  plaintiff.  If  it  be  upon  the  notion  that 
the  defendant's  president,  having  become  liable  to 
pay  the  physician,  has  therefore  a  right  to  control 
his  actions  and  speech,  the  answer  is,  the  point  is 
decided  otherwise  in  Grattan  v.  The  Metropolitan 
Life  Insurance  Company,  80  N.  Y.  281 ;  S.  C.  92  lb. 
274;  People  v.  Murphy,  101  lb.  129.  If  it  be  upon 
the  idea  that  Dr.  Ewing  was  in  some  way  interested ' 
in  belittling  the  injuries  of  plaintiff,  and  was  sent 
to  her  ostensibly  in  reply  to  a  letter  asking  for  help, 
but  really  as  a  sort  of  detective  to  entrap  the  plaint- 
iff in  her  speech,  then  the  testimony  of  Dr.  Ewing 
and  the  plaintiff  entirely  explodes  that  theory. 
But  the  purpose  for  which  the  doctor  went  to  see 
the  plaintiff  is  of  no  importance,  except  as  it  bears 
upon  the  question  of  what  the  relation  was  that 
existed  between  them.  It  is  not  enough  if  Dr. 
Ewing  understood  that  he  was  in  the  employ  of  the 
defendant  and  made  his  examination  for  the  very 
purpose  of  this  case,  and  for  getting  information 
against  the  plaintiff  and  disclosing  it  in  a  suit  at  law, 
provided  that  the  attendant  circumstances  were  such 
as  to  reasonably  lead  the  plaintiff  to  suppose,  and 
she  did  in  fact  suppose,  that  that  relation  existed 
between  them.  People  v.  Stout,  3  Park.  C.  R.  670. 
The  tendency  of  the  courts  of  late  years  has  been 
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to  apply  very  rigidly  and  strictly  the  statutory  rule 
of  the  common  law  now  contained  in  sections  834 
and  836.  Where  a  question  arises  upon  the  evi- 
dence whether  the  information  obtained  was  neces- 
sary to  enable  the  physician  to  act,  or  whether  the 
relation  of  patient  and  physician  existed,  it  is  for 
the  court  and  not  for  the  physician  to  determine, 
although  the  statement  of  the  physician  should  be 
considered  by  the  court  in  determining  the  ques- 
tion. Bacon  v.  Frisbie,  80  N.  Y.  394,  399.  And  in 
the  absence  of  any  proof  upon  the  subject,  it  will 
be  presumed  that  the  information  would  not  have 
been  imparted,  except  for  the  purpose  of  enabling 
the  physician  to  prescribe  for  the  patient,  and  that 
it  was  necessary  for  that  purpose.  Grattan  v.  Metro- 
politan Life  Ins.  Co.,  80  N.  Y.  282,  299;  92  i&.  294, 
affirming  24  Hun^  47.  It  does  not  matter  that  no 
prescription  was  made  or  intended  to  be  made,  nor 
does  it  matter  that  the  physician  was  called  by  a 
friend  of  plaintiff  instead  of  being  called  by  herself 
personally."  Matter  of  Freeman,  12  iV.  F.  St.  Rep. 
175;  The  Grattan  cases  («wjpra).  The  statute  is  not 
confined  to  information  of  a  confidential  nature.  It 
is  suflScient  that  the  person  attended  as  a  physician 
upon  the  patient,  and  obtained  his  information  in 
that  capacity.  Renihan  t?.  Dennin,  103  N.  Y,  573; 
People  V.  Murphy,  lb.  126;  Westover  t?.  The  JEtna 
Ins.  Co.,  99  Ih.  56;  Edington  v.  Mut.  Life  Ins.  Co., 
67  lb.  185;  77  Th.  564;  Sloan tJ.  N.  Y.  C.  R.  R.  Co.,  45 
/&.  125.  To  the  same  effect  are  the  very  recent  and 
important  decisions  of  People  v.  Murphy,  101  N.  Y. 
129;  Renihan  r.  Dennin,  103  lb*  573;  People  v. 
Schuyler,  106  Jb.  298;  Matter  of  Coleman,  111  lb. 
220;  Loderi?.  Whelpley,  111  lb.  229. 

By  the  Court. — O'Gobman,  J. — This  action  is 
brought  by  the  plaintiff  to  recover  damages  against 
the  defendant  company,  for  injury  inflicted  on  her 
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by  reason  of  the  negligence  of  the  conductor  on  one 
of  defendant's  cars  in  starting  it  suddenly  while 
plaintiff  was  alighting,  whereby  plaintiff  was  person- 
ally injured  and  incurred  pecuniary  loss. 

A  verdict  was  rendered  in  favor  of  the  plaintiff 
for  $2,513.86,  and  judgment  entered  thereon.  The 
defendant  moved  for  a  new  trial,  which  motion  was 
denied  and  appeal  was  taken.  Appeal  was  also/ 
taken  from  the  judgment. 

An  important  question  to  be  considered  now  is, 
was  error  committed  at  the  trial  in  the  rejection  of 
certain  testimony  offered  on  the  part  of  the  defendant 
of  a  statement  made  by  the  plaintiff  to  the  witness. 
Dr.  Ewing,  of  the  circumstances  of  the  accident. 

The  counsel  for  the  plaintiff  contends  that  it  was 
inadmissible,  under  section  834  of  the  Code  of  Civil 
Procedure,  as  calling  for  the  disclosure  of  informa- 
tion which  the  witness  acquired  in  attending  his 
patient  (the  plaintiff)  in  a  professional  cap9,city. 

The  material  facts  as  they  appear  in  evidence  are 
these : — 

A  few  days  after  the  accident  occurred  to  the 
plaintiff,  and  while  she  was  under  the  care  and  pro- 
fessional attendance  of  Dr.  Rider,  a  person  came  to 
plaintiff's  house,  and  sent  to  her  a  message  by  her 
servant  that  a  gentleman  would  like  to  see  her. 
The  plaintiff  came  to  him  in  her  parlor  and  he  gave 
his  name  and  said  that  he  came  on  behalf  of  the 
Broadway  and  Seventh  Avenue  Railroad  Company, 
learning  that  she  had  been  injured.  She  asked  him 
to  walk  back  to  her  rear  room.  He  did  so,  and 
there  met  Dr.  Rider  who  was  a  lady  physician.  He 
had  some  conversation  with  the  plaintiff  as  to  the 
circumstances  of  the  accident,  and  proceeded,  in 
company  with  Dr.  Rider,  to  examine  the  plaintiff^s 
knees.  He  moved  the  knee  pans,  then  examined 
her  side,  which  was  bared  for  the  purpose,  and  felt 
the  edges  of  the  ribs  to  their  full  extent.    After 
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finishing  this  examination,  and  assuring  himself 
that  there  was  no  fracture  of  any  rib,  witness  and 
Dr.  Rider  withdrew  into  the  parlor. 

He  deposed  that  when  he  saw  the  plaintiff  he 
gave  her  to  understand  that  he  came  on  behalf  of 
the  railroad  company.  He  also  said — **  Mrs.  Heath 
gave  me  the  particulars  of  the  accident  in  reply  to 
questions  of  mine.'* 

There  is  no  substantial  variance  between  the 
testimony  of  the  plaintiff  and  that  of  Dr.  Rider  and 
Dr.  Ewing  on  this  subject.  The  plaintiff  deposed 
that  her  doctor  (Rider)  brought  Dr.  Ewing  into  the 
plaintiff's  room.  She  does  not  remember  whether 
Dr.  Ewing  told  her  his  business.  She  was  in  pain  at 
the  time  he  came.  She  did  not  send  for  him. 
Some  one  told  her  that  he  said  that  he  came  from 
the  railroad  and  she  must  see  him. 

There  is  no  evidence  that  Ewing  prescribed  for 
the  plaintiff,  consulted  with  the  plaintiff's  doctor, 
or  gave  her  any  professional  advice  or  suggestions 
as  to  the  treatment  of  the  plaintiff's  case,  or  gave, 
by  word  or  deed,  any  reason  to  believe  that  he 
intended  to  render  any  professional  service  to  the 
plaintiff.  On  the  contrary,  the  evidence  shows  that 
his  purpose  and  object  were  to  procure  for  his  em- 
ployer, the  defendant  company,  exact  information 
about  the  extent  of  the  plaintiff's  injury,  and  to 
elicit  from  her  admissions  as  to  the  circumstances 
of  the  accident,  and  to  place  the  information  thus 
procured  at  the  disposal  of  the  defendant  company, 
by  whom  he  was  employed. 

Ewing  testified  that  it  was  the  intention  of  Dr. 
Rider  to  call  in  a  surgeon  in  whose  hands  the  case 
was  to  be  placed.  But  it  does  not  appear  that  there 
was  any  thought  of  seeking  any  professional  assist- 
ance from  Ewing. 

In  these  facts  I  can  see  nothing  to  support  the 
contention  that  Ewing  was,  at  any  time,  attending 
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the  plaintiff  in  a  professional  capacity,  or  that  the 
information  acquired  by  him,  as  to  which  he  was 
called  on  to  testify,  was  acquired  in  attending  plaint- 
iff as  a  patient,  or  was  necessary  to  enable  hitn  to 
act  in  a  professional  capacity. 

In  order  to  enforce  the  prohibition  against  dis- 
closure, contemplated  by  the  statute,  it  is  necessary 
that  these  essential  conditions  should  exist,  and  I 
do  not  find  any  authoritative  decision  of  our  courts 
that  does  not  require  them.  The  burden  of  proving 
the  prohibition  against  disclosure,  by  the  witness, 
is  on  the  party  claiming  the  prohibition  to  exist. 
People  V.  Schuyler,  106  N.  Y.  298,  304;  Edington  v. 
jEtna  Life  Ins.  Co.,  77  lb.  564;  Stowell  v.  American 
etc.  Co.,  5  N.  Y.  Supplement,  235. 

The  authorities  cited  on  behalf  of  the  plaintiff  on 
this  subject  do  not  seem  to  me  to  sustain  her  con* 
elusion.  In  Eenihan  v.  Dennin,  103  N.  Y.  577,  578, 
the  physician,  whose  testimony  was  admitted,  was 
called  in  by  the  attending  physician  and  went  in  a 
professional  capacity  to  see  the  patient.  He  did 
not  thrust  himself  into  the  presence  of  the  patient 
or  intrude  there — he  was  called  in  by  the  attending 
physician. 

In  the  case  at  bar,  Ewing  was  not  called  in  by 
Dr.  Rider,  or  by  any  one  else,  on  behalf  of  the 
plaintiff,  and  was  to  all  intents  and  purposes  an 
intruder. 

For  the  reasons  stated,  and  inasmuch  as  the 
admissions  or  declarations  of  a  party,  if  material  to 
the  issue,  are  always  admissible  against  him,  the 
exclusion  of  the  testimony  cannot  be  justified  on 
the  ground  that  the  witness  was  a  physician.  It 
was  clearly  relevant  to  the  issue,  and,  if  the  answer 
of  the  witness  had  shown  that  the  plaintiff  had 
made  to  the  doctor  a  statement  inconsistent  with 
the  testimony  given  by  her  on  the  trial,  it  would 
have  been  quite  material. 
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Under  the  doctrine  laid  down  in  Rosenberg  t?. 
Block,  102  N.  Y.  255,  259,  we  must  presume  that 
the  answer  to  the  excluded  question,  if  the  question 
had  been  allowed,  would  have  related  to  some 
material  fact.  The  result  is  that  the  exclusion  of 
the  testimony  must  be  held  to  have  been  error. 

The  appellant  also  complains  that  the  condition 
of  the  plaintiff  about  a  year  after  the  accident,  in 
consequence  of  an  abscess  which  then  appeared, 
was  not  connected  with  the  accident  with  sufficient 
certainty  to  authorize  the  jury  to  take  it  into  account 
in  assessing  damages. 

The  medical  testimony  on  this  point  was  admis- 
sible under  the  decision  of  Turner  v.  The  City  of 
Newburgh,  109  N.  Y.  301,  and  it  was  sufficient  to 
go  to  the  jury  for  what  it  was  worth. 

And,  inasmuch  as  the  jury  were  expressly  in- 
structed not  to  give  damages  on  account  thereof, 
unless  they  were  reasonably  certain  that  the  abscess 
was  caused  by  the  fall  of  the  plaintiff  from  defend- 
ant's car,  the  rights  of  the  defendant  were  fully 
protected. 

There  are  other  questions  in  the  case  which  it  is 
not  necessary  to  discuss. 

For  the  error  committed  in  the  exclusion  of  the 
testimony  hereinbefore  referred  to,  the  judgment 
and  order  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Fbeedman,  J.,  concurred. 
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CHARLES  PUTZEL,  as  Receiveb,  etc.,  Respondent, 
V.  RICHARD  L.  SCHULHOFF,  et  al.,  Appellants, 

Practiee—'Judgment  after  trial  at  special  term  voitkout  a  Jury,  must  be  based 
upon  the  decision  cf  the  court  that  should  state  separately  the  facts  found 
and  the  conclusions  qf  law,  and  direct  Judgment  to  be  entered  thereupon. 

This  action  was  tried  at  special  term  by  the  court  without  a  jury,  and  the 
record  shows  that  certain  requests  to  find  were  presented  by  plaintiff  and 
defendants  and  passed  upon  as  required  by  section  1023  of  the  Code,  but 
no  decision  of  the  court  was  filed  pursuant  to  section  1022  of  the  Code,  and 
judgment  was  subsequently  entered  without  such  decision.  Held,  that  in 
the  absence  of  a  decision  of  the  court  directing  the  judgment  to  be  entered 
pursuant  to  section  1022  of  the  Code,  the  judgment  is  entirely  unauthor- 
ised and  not  in  a  condition  for  review,  and,  therefore,  should  be  reversed 
and  the  case  remanded  to  the  special  term,  to  be  decided  as  provided  in 
section  1022  of  the  Code. 

Further  held,  that  if  the  judgment  was  in  a  condition  for  review,  that  some 
of  its  provisions  cannot  be  sustained,  and  there  are  other  defects  and  errors 
that  cannot  be  reconciled  to  the  existing  practice. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Ingbaham,  J  J. 

Decided  February  6, 1800. 

Appeal  from  judgment  at  special  term. 

Donahue y  Newcombe  &  Cardozo^  attorneys,  and 
Stephen  C.  Baldwin  of  counsel,  for  appellants. 

William  King  Hall,  attorney,  with  Albert  Batch  of 
counsel,  for  respondent. 

By  the  Coubt. — Ingbaham,  J. — This  action  was 
commenced  by  plaintiff  as  receiver  of  the  choses  in 
action,  equitable  assets  and  the  property  of  Eichard 
L.  Schulhoff,  appointed  by  the  city  court  of  New 
York  in  supplementary  proceedings  under  section 
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2464  of  the  Code,  to  set  aside  the  assignment  made 
by  said  Schulhoff  to  one  Lowe  for  the  benefit  of 
creditors,  and  a  transfer  by  said  Lowe  to  the  defend- 
ant Krause  and  by  Krause  to  the  defendant  Clara 
SchulhoflF,  of  all  the  assigned  estate,  on  the  ground 
that  the  said  assignments  and  transfers  were  made 
with  intent  to  hinder,  delay  and  defraud  creditors. 

The  action  was  tried  at  special  term  by  the  court 
without  a  jury,  and  the  record  shows  that  certain 
requests  to  find  were  presented  by  plaintiff  and  by 
the  defendants.  Such  requests  were  passed  upon 
by  the  court  as  required  by  section  1023  of  the 
Code.  No  decision  of  the  court  appears  to  have 
been  filed  as  required  by  section  1022  of  the  Code. 

That  section  requires  that  the  decision  of  the 
court,  or  the  report  of  the  referee,  upon  the  trial  of 
the  whole  issues  of  fact,  must  state  separately  the 
facts  found  and  the  conclusions  of  law,  and  it  must 
direct  the  judgment  to  be  entered  thereupon. 

This  section  does  not  appear  to  have  been  fol- 
lowed. It  appears  by  the  record  that  a  judgment 
was  subsequently  entered.  It  adjudges  the  assign- 
ment void,  and  it  directs  the  defendants  to  forth- 
with account  for,  pay  and  deliver  all  the  money  and 
other  property  assigned  to  said  Lowe,  and  subse- 
quently transferred  by  a  bill  of  sale  to  the  defend- 
ants Krause  and  Schulhoff*,  and  the  value  and  pro- 
ceeds thereof,  and  also  the  policies  of  insurance 
thereon,  or  any  part  thereof,  to  the  plaintiflF  at  his 
oflBce,  to  the  extent  of  the  amount  of  the  judgment 
recovered  in  the  action  in  which  plaintiff  was 
appointed  receiver. 

It  also  further  directs,  that  the  defendants,  Rich- 
ard L.  Schulhoff  and  Clara  Schulhoff,  do  forthwith 
account  for,  pay  and  deliver  to  the  said  receiver  at 
his  oflBce,  aforesaid,  all  the  moneys  alleged  to  have 
been  saved  by  the  defendant  Clara  Schulhoff  out  of 
allowances  made  to  her  by  said  defendant  Richard 
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L.  Schulhoff  for  household  expenses,  and  which  sav- 
ings she  had  in  her  possession  at  the  time  of  the 
execution  of  said  assignment,  and  which  amounts 
to  upwards  of  $500,  to  the  extent  of  the  aggregate 
amount  of  said  judgment  with  interei^t  thereon,  and 
with  the  legal  fees  of  the  plaintiff  as  receiver  of  the 
goods  as  aforesaid. 

It  further  orders  that  the  plaintiff  have  a  valid 
lien  upon  all  such  property  and  money  in  whoseso- 
ever hands  the  same  may  be ;  and  the  judgment 
also  directs  a  personal  judgment  against  defendants 
for  the  amount  of  the  plaintiffs  claim,  with  interest 
and  costs. 

If  the  judgment  was  in  a  condition  for  review,  we 
do  not  think  that  all  of  its  provisions  could  stand. 
If  the  plaintiff  is  entitled  to  a  judgment  against  the 
defendants  jointly,  an  accounting  is  unnecessary 
and  improper.  If  an  accounting  is  necessary  the 
judgment  is  interlocutory,  and  there  should  be  no 
formal  judgment  until  the  accounting  has  been  had. 

The  judgment  contains  no  provisions  for  an  ac- 
counting before  a  referee  or  other  officers  appointed 
for  that  purpose,  but  by  the  judgment  the  plaintiff 
seems  to  occupy  the  position  of  plaintiff  who  is  to 
receive  the  money,  referee  who  is  to  pass  upon  the 
extent  of  the  defendants*  liability,  and  receiver  who 
is  to  execute  the  judgment ;  and  all  this  by  a  formal 
judgment  which  provides  for  no  report  to  the  court 
nor  method  of  review  if  the  decision  of  the  plaintiff 
in  favor  of  himself  should  not  be  satisfactory  to 
the  defendants.  I  do  not  think  this  is  in  accordance 
with  the  practice  in  cases  of  this  character. 

Nor  do  we  think  that  the  provisions  of  the  judg- 
ment that  the  policies  of  insurance  on  the  property 
transferred  to  the  defendant  Clara  Schulhoff  should 
be  transferred  to  the  plaintiff  or  are  subject  to  the 
claim  of  the  creditors,  can  be  sustained.  The  poli- 
cies were  not  taken  out  for  the  benefit  of  the  judg- 
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ment  debtors  or  his  creditors  were  not  paid  for  with 
his  property. 

In  Loos  V.  Wilkinson,  113  -AT.  Y.  500,  it  was  held 
that  insurance  taken  out  by  a  fraudulent  transferee 
of  property  which  was  taken  out  for  his  own  benefit, 
could  not  be  enforced  in  favor  of  the  creditors. 

Nor  do  we  think  that,  on  the  evidence,  the  defend- 
ant, Clara  Schulhoff,  was  liable  to  the  plaintiff  for  the 
money  that  she  had  saved  from  the  money  given 
to  her  for  household  expenses.  The  evidence  shows 
that  money  to  have  been  given  to  her  by  her  hus- 
band long  before  he  was  insolvent,  and  we  think  it 
belonged  to  her. 

Nor  do  we  see  any  evidence  to  justify  the  pro- 
vision that  the  plaintiff  have  a  valid  lien  on  all  the 
property,  etc.,  of  the  judgment  debtors.  We  think, 
however,  that  there  has  been  no  decision  of  the 
case  as  required  by  Section  1022,  and  that  we  should 
not  review  the  provisions  of  that  judgment. 

Whether  this  judgment  was  entered  by  the  court, 
or  was  entered  by  the  clerk  under  Section  1228  of 
the  Code  does  not  appear,  but  in  the  absence  of  a 
decision  of  the  court  directing  the  judgment  to  be 
entered,  it  appears  to  be  entirely  unauthorized.  I 
think,  therefore,  the  judgment  should  be  reversed 
with  costs  to  the  appellant  to  abide  the  event,  and 
the  case  remanded  to  the  special  term  to  be  decided, 
as  provided  for  by  Section  1022  of  the  Code. 

Sedgwick,  Ch.  J.,  and  Fbesdmak  J.,  concurred 
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WILLIAM  T.  MORTIMER,  et  al.,  as  Executors. 
ETC.,  Appellants,  v.  THE  MANHATTAN  RAIL- 
WAY COMPANY,  Respondent. 

Trespaaa — Can  ezecutovB  and  truateea  recover  damages  for  injuries  to  real 
estate  premises  occurring  after  tfie  death  of  their  testator,  and  while  the  said 
premises  were  occupied  by  a  tenant  under  a  lease  executed  by  the  testator. 

Richard  Mortimer,  the  testator  of  the  plalntlfifs,  died  May  30,  1882.  At 
the  time  of  his  death  the  premises  in  question  were  in  possession  of  one 
Gregg  under  a  lease,  executed  by  the  testator,  for  a  term  of  five  years  from 
May  1, 1880,  to  May  1,  1885,  and  continued  in  such  xx>ssession  until  the 
expiration  of  said  lease,  paying  the  rent  to  the  plaintiffs,  as  executors,  after 
the  death  of  their  testator,  to  May  1,  1885,  when  plaintiffs  took  x>osses- 
sion  and  leased  the  premises  for  five  years  to  another  tenant.  This  action 
was  commenced  July  28,  1886,  to  recover  damages  occasioned  to  said  prop- 
erty, from  the  death  of  their  testator,,  by  the  defendant's  railroads. 

At  the  trial  the  jury,  under  the  direction  of  the  court,  found  in  favor  of  the 
plaintiffs  in  two  separate  amounts:  (1.)  For  damages  from  June  1,  1882, 
to  May  1,  1885,  (during  the  unexpired  term  of  the  lease  to  Gregg)  for 
$14,653.80.  (2.)  For  damages  from  May  1, 1885,  to  July  28,  1886,  for 
$5,875.20.  The  defendant  moved  to  set  aside  the  verdict  for  $14,653.80, 
which  motion  was  granted  by  the  court,  **on  the  ground  that  no  damages 
are  I'ecoverable  in  this  action  for  any  Injury  to  the  rental  value  of  the 
premises  In  question  from  the  death  of  the  testator  Mortimer,  May  31, 
1882,  when  the  lease,  which  was  outstanding  at  the  death  of  the  testator, 
expired.  From  that  order  setting  aside  the  verdict  for  $14,653.80  this 
appeal  was  taken.  Held  on  appeal,  that  the  trespass  committed  by  the 
defendant  from  Jime  1,  1882,  to  May  1,  1885,  was  an  injury  to  the  inheri- 
tance under  section  1665  of  the  Code,  which  provides  that  '*  a  per- 
son seized  of  an  estate  in  remainder  or  reversion,  may  maintain  an  action 
founded  upon  an  ivjury  done  to  the  inheritance,  notwithstanding  any  in- 
tervening estate  for  life  or  for  yearsJ*'  The  plaintiffs  were  entitled  to 
ecover  for  the  damages  caused  by  the  trespass. 

Before  Freedman  and  Ingbaham,  JJ. 

Decided  February  6, 1890. 

Appeal  from  an  order  setting  aside  a  verdict  ren- 
dered in  favor  of  the  plaintiffs  for  $14,653.80. 
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John  W.  Pirsson,  attorney,  and  John  E.  Parsons 
and  John  Alexander  Beall  of  counsel,  for  appellants, 
argued : — 

I.  There  is  only  one  question  presented  by  the 
appeal  in  this  case.  Are  the  plaintiffs,  as  executors 
and  trustees  under  the  will  of  Richard  Mortimer, 
entitled  to  recover  damages  for  depreciation  in  the 
rental  value  of  the  property  during  the  period 
between  the  death  of  Mr.  Mortimer,  on  May  30, 
1882,  and  the  expiration  of  the  lease  to  Gregg, 
executed  by  him  in  his  lifetime  ?  The  plaintiffs,  as 
the  holders  of  the  legal  title,  took  the  property 
after  the  death  of  the  testator,  not  only  subject  to 
the  lease  and  the  burdens,  but  also  with .  all  the 
rights  and  benefits  which  the  testator  had  or  would 
have  had  if  he  had  survived.  And  it  is  not  disputed 
that,  had  Richard  Mortimer  survived  until  the  expira- 
tion of  the  lease  he  could  have  recovered  damages 
for  the  whole  period. 

II.  There  can  be  no  doubt  that  there  is  an  injury 
in  this  case,  and,  in  accordance  with  the  general 
principle  of  law,  there  should  be  and  there  is  a 
remedy.  That  remedy  is  precisely  the  one  sought 
in  this  action,  and  it  seems  there  is  no  other.  The 
remaindermen  or  reversioners  cannot  sue,  for  it  is 
not  damage  to  the  inheritance  strictly  as  such.  The 
executors  and  trustees  are  the  only  other  parties 
who  can  by  any  possibility  have  a  right  of  action, 
and  this  belongs  to  them,  for  it  is  for  the  rents, 
issues  and  profits  of  the  property  devised  to  them, 
and  which  is  the  subject  of  their  trust. 

III.  The  decision  of  the  learned  Chief  Judge 
appears  (for  there  is  no  opinion)  to  have  proceeded 
upon  the  theory  that  the  plaintiffs  as  trustees, 
devisees  under  the  will,  were  purchasers,  and  took 
the  estate  subject  to  the  lease  made  by  the  testator, 
and  that  their  estate  was  not  injured  unless  the  rent 
thus  reserved  and  fixed  was  still  further  reduced,  or 
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its  security  impaired  by  subsequent  acts  of  the  de- 
fendant. It  is  submitted  that  this  is  an  extremely 
technical  and  artificial  definition  of  the  term  pur- 
chaser. It  is  true  that  within  the  strict  common - 
law  meaning  of  the  term — devisees  are  purchasers, 
but  instances  constantly  occur  in  which  **to  pur- 
chase," and  its  inflections  are  used  in  the  vernacular 
sense  of  acquired  by  payment  of  a  price  or  value. 
2  Abb.  Law  Diet,  p.  356;  Durando  v.  Durando,  23 
N.  Y.  331;  McCartee  v.  Orphan  Asylum,  9  Cow.  437; 
Curtis  V.  Burdick,  48  Vermont,  166;  Kohl  v.  U.  S., 
91  U.  S.  374.  The  words  **  purchases  of  land  made, 
or  to  be  made,"  in  Act  of  1802,  **  to  enable  aliens  to 
purchase  and  hold  real  estate,"  was  interpreted  to 
mean  *' lands  bought,"  and  that  the  broader  sense 
of  purchase  which  would  include  devise  was  not 
meant,  but  the  more  natural  limited  and  common 
one  of  buying.  {Citing  Twyne's  Case,  3  Rep.  83;  4 
Cruise,  382) ;  Priest  v.  Cummings,  20  Wend.  357  and 
358.  The  plaintiffs  here  are  not  purchasers  within 
the  authorities  cited.  They  have  acquired  and  hold 
the  property  in  question  not  in  their  own  right  and 
for  their  own  purposes,  but  as  trustees,  and  for  the 
benefit  of  the  cestui  que  trusts,  some  of  whom  at  least 
are  the  heirs-at-law  of  the  testator.  The  idea, 
therefore,  of  a  negotiation  in  reference  to  this  prop- 
erty, the  consideration  of  the  situation,  burdens  and 
present  disadvantages,  in  view  of  all  which  a  price 
was  fixed  and  paid,  is  precluded;  and  no  reason 
exists  or  can  be  shown  why  the  remedy  which  un- 
questionably would  have  existed  had  the  testator 
lived,  and  which  would  have  descended  to  the  heirs- 
at-law  had  Mr.  Mortimer  died  intestate,  should  be 
destroyed,  because  he  provided  for  the  care  and 
management  of  the  estate  by  trustees  for  the  bene- 
fit of  the  heirs-at-law  and  their  issue.  For  such  an 
exceptional    and    inequitable    result    surely  some 
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authority  should  be  found,  and  the  learned  court 
below  has  cited  none. 

IV.  On  May  20,  1879,  the  defendant  took  pos- 
session of  and  from  that  time  it  has  operated  the 
railroad  in  front  of  the  plaintiflTs  premises.  On 
May  1,  1880,  Mr.  Mortimer  made  the  five  years'  lease 
to  Gregg,  at  a  rental  reduced  by  reason  of  the  rail- 
road by  the  amount  established  by  the  verdict  of  the 
jury.  That  the  estate  of  Mr.  Mortimer  sustained  a 
loss  up  to  the  annual  amount  established  by  the 
verdict  during  the  entire  term  is  not  in  dispute. 
Under  the  authorities  Mr.  Mortimer  could  not  at  the 
beginning  sue  for  and  recover  the  whole  loss,  the 
reason  being  that  the  law  recognizes  the  possibility 
that  the  defendant  might  at  any  time  by  the  removal 
of  the  structure  undo  the  wrong  which  it  had  per- 
petrated. If  Mr.  Mortimer  had  lived,  to  enable  him 
to  recover  it  was  requisite  that  he  should  show  : 
First,  that  by  reason  of  the  existence  and  operation 
of  the  railroad,  the  rental  of  his  property  was  at  the 
time  that  he  gave  the  Gregg  lease,  that  is  to  say. 
May  1,  1880,  diminished  to  the  amount  fixed  by  the 
lease.  And,  second,  not  as  creating  but  as  maturing 
the  claim,  that  the  wrong  perpetrated  by  the  defendant 
continued  during  the  time  for  which  suit  was  brought. 
In  other  words,  the  wrong  was  done  to  Mr.  Mortimer 
when  the  defendant  took  possession  of  his  easement 
in  the  Bowery  and  Division  street.  He  had  a  right 
of  action  for  the  damage.  This  constituted  assets  of 
his  estate,  and  as  such  passed  to  the  plaintiffs  as  his 
executors,  subject  only  to  be  reduced  in  amount  if 
at  any  time  during  the  term  the  defendant  removed 
its  railroad.  As  this  was  not  done  the  cause  of 
action  became  complete.  As  the  plaintiffs  are  both 
executors  and  trustees,  and  sue  in  their  dual  capacity, 
they  can  recover  as  executors,  even  if  the  view  taken 
by  the  learned  Chief  Justice  as  to  their  rights  as 
trustees  is  correct.     It  is  obvious  that  the  defendant 
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is  liable.     It  is  equally  obvious  that  in  one  or  the 
other  or  both  capacities  the  plaintiffs  should  recover. 

Davies  &  Rapallo^  attorneys,  and  Edward  C.  James 
of  counsel  "for  respondent,  argued  : — 

I.  The  plaintiffs  took  only  the  estate  in  reversion 
The  lease,  executed  May  15,  1880,  granted  to  Mr. 
Gregg  an  estate  for  years  in  all  the  property  in  ques- 
tion, continuing  until  May  1st,  1885,  and  left  to  Mr. 
Mortimer  an  estate  in  reversion  during  that  period. 
1  R.  5^.-723,§12(Vol.III.,  7thed.,p.  2176);  ^KenVs 
Commentaries^  85,  353  to  356.  The  plaintiffs,  as 
devisees  under  the  will  of  Mr.  Mortimer,  took  title 
as  purchasers  of  said  estate  in  reversion.  1  R.  S. 
725,  §  35  ;  2  lb.,  57,  §  2.     The  reversion  was  an  in- 

*  corporeal  hereditament.  The  devise  passed  the  right 
to  the  rents,  which  subsequently  became  due  upon 
the  lease,  as  incident  to  the  reversion,  but  not  to  the 
rents  in  arrear.  4  Kenfs  Comm,entaries,  pp.  354,356. 
Until  the  plaintiffs'  right  of  entry  accrued,  upon  the 
expiration  of  the  outstanding  estate  for  years.  May 
1st,  1885,  they  had  no  rights  in  the  premises,  except 
to  collect  the  rent,  which  fell  due  upon  said  lease, 
after  May  31,  1882,  and  to  their  statutory  remedies 
for  injuries  to  the  inheritance.  2  R.  S.,  339,  §§  1,  2; 
Code,  §  1665. 

II.  No  cause  of  action  for  trespasses  prior  to  May 
1,  1885.  The  theory  upon  which  the  defendants 
are  held  liable  for  damages  is  that  they  are  tres- 
passers upon  basements  belonging  to  this  property. 
Uline  V.  N.  T.,  Ac,  R.  R.  Co.,  101  N.  Y.  98 ;  Lahr  v. 
El.  Ry.  Co.,  104  lb.  268  ;  Drucker  v.  Manhattan  Ry. 
Co.,  106  lb.  157,  161.  There  is  no  presumption  that 
these  trespasses  will  continue.  Hence  a  recovery  of 
damages  can  be  had  only  for  those  committed  with- 
in six  years  prior  to  the  commencement  of  the  action. 
Uline  V.  Railroad  Co.,  101  N.  Y.  98  ;  Silsby  Mfg.  Co., 

V.  State,  104,  lb.  562,  559'-70  ;  Cokicki?.  Swinburne, 

33 
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105,76.  503,507-8.  Each  day's  continuance  is  treated 
as  a  new  and  distinct  trespass.  {lb).  Now,  trespass 
is  ordinarily  an  injury  only  to  the  possession. 
Hence,  it  is  necessary  for  a  plaintiff  to  prove  his 
possession  or  right  to  possession  in  order  to  maintain 
the  action.  A  landlord  cannot  maintain  an  action 
to  recover  damages  for  trespasses,  while  the  prop- 
erty is  in  the  possession  of  a  tenant  under  an  out- 
standing term  of  years,  unless  the  acts  constitute  an 
injury  to  the  inheritance,  or  estate  in  reversion  (Code, 
§  1665).  Campbell  v.  Arnold,  1  John,  1  ;  Wickham 
V.  Freeman,  12  lb.  184 ;  Holmes  v.  Seeley,  19  Wend. 
507  ;  Wood  v.  City  of  Williamsburg,  46  Barb.  601 ; 
Edwards  v.  Noyes  65  N.  F.  125  ;  Randall  v.  Sanders, 
23  Hun,  611 ;  affd  87iV:  F.,  578  ;  Cushingt?.  Kenfield, 
5  Allen,  307  ;  HoWs  Nisi  Prius  Cases,  543.  The  tres- 
passes complained  of  are  interferences  with  the  ease- 
ments of  light,  air  and  access.  They  were  not  and  in 
their  very  nature  could  not  be  "  injuries  to  the  in- 
heritance." They  affected  only  the  use  and  enjoyment 
of  the  property,  not  the  property  itself.  They  are 
injuries  to  the  estate  in  possession,  not  to  the  estate 
in  reversion.  They  fall  upon  the  tenant  for  the  time 
in  question  not  upon  the  landlord.  Whatever  injury 
befell  the  landlord  for  the  term  of  the  lease  occurred 
when  the  lease  was  made.  May  15, 1880,  and  was  the 
outgrowth  of  the  then  existing  state  of  affairs,  and 
not  of  what  took  place  afterward.  If  any  one  is  en- 
titled to  recover  damages  for  the  acts  of  the  defend- 
ant between  June  1,  1882  and,  May  1,  1885,  it  is  the 
tenant  and  not  the  landlord  or  his  devisees.  The 
plantiff's  estate  suffered  no  injury  before  May  1, 
1885,  when  the  reversion  fell  in.  They  were  ap- 
pointed trustees  to  receive  the  rents  and  profits,  and 
took  the  estate  with  the  lease  of  1880  upon  it,  and 
were  bound  by  it.  They  were  entitled  to  the  rent 
under  that  lease  from  June  1,  1882,  to  May  1, 1885, 
and  nothing  more,  whether  the  railroad  was  there  or 
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not.  If  it  had  been  taken  away  immediately  after 
Mr.  Mortimer  died  they  could  derive  no  beiiefit  from 
its  removal  until  their  right  of  entry  accrued.  May 
1,  1885.  For  the  same  reason  their  estate  in  the 
premises  suffered  no  injury  from  its  existence  and 
operation  during  that  time,  and  they  were  entitled 
to  no  damages  for  that  period. 

III.  No  case  of  action  as  executors  The  plaint- 
iffs do  not  sue  as  executors  for  injuries  done  to  the 
estate  in  the  lifetime  of  the  testator,  but  as  trustees, 
or  as  executors  made  trustees  by  the  terms  of  the 
will,  for  injuries  occurring  since  his  death.  The 
statute  authorizes  executors  to  maintain  actions  for 
trespass  committed  on  the  real  estate  of  the  testator 
in  his  lifetime  (3  R.  S.,  7th  ed.  p.  2307,  or  2  lb.  114, 
§  4),  but  not  after  his  death.  No  cause  of  action 
for'  damages  in  the  testator's  lifetime  is  alleged  in 
this  complaint.  A  separate  action  was  brought  for 
those  damages  in  this  court  and  a  recovery  had. 
They  are  not  included  in  this  action. 

.  By  the  Court. — Ingraham,  J. — The  action  is  for 
trespass.  The  complaint  alleges  that  one  Richard 
Mortimer,  deceased,  was  in  his  lifetime  and  since 
November  1,  1858,  the  owner  in  fee  of  the  plot  of 
land  at  the  corner  of  Division  street  and  the  Bowery, 
69  feet  7  inches  on  the  Bowery  and  94  feet  on 
Division  street,  in  the  city  of  New  York,  and  that 
said  Richard  Mortimer  was  from  the  date  of  his  pur- 
chase of  said  property  seized  of  and  owned  the  land 
included  in  the  bed  of  said  Bowery  and  the  said  Divi- 
sion street  to  the  centre  of  said  streets  respectively. 

These  allegations  are  denied  by  the  answer,  but 
as  all  the  testimony  was  not  inserted  in  the  case,  it 
must  be  presumed  that  they  were  proved,  and  that 
said  Richard  Mortimer  was  the  owner  of  the  fee  of 
one-half  the  streets  in  front  of  his  premises. 

The  complaint  then  alleges  that  said  Richard  Morti- 
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mer  died,  on  the  SOthday  of  May,  seized  and  possessed 
of  said  premises,  leaving  a  last  will  and  testament, 
by  which  he  devised  the  said  premises  to  the  plain- 
tiflfs,  as  trustees,  and  that  by  virtue  of  said  will 
these  plaintiffs  have  succeeded  to  and  now  are  seized 
and  possessed  of  all  the  rights  in  and  to  the  said 
land  and  premises,  and  in  and  to  the  lands  in  the 
bed  of  said  Bowery  and  Division  street  to  the  centre 
thereof  respectively,  of  which  said  Richard  Mortimer 
died  seized  and  possessed. 

The  will  of  Richard  Mortimer  was  introduced  in 
evidence.  It  appears,  therefore,  that  since  the  death 
of  Richard  Mortimer,  the  plaintiffs  have  been  the 
owners  in  fee  of  the  property  described  in  the  com- 
plaint, including  the  fee  of  one  half  of  the  Bowery 
and  Division  street. 

Richard  Mortimer  on  the  15th  of  May,  1880,  leased 
the  property  known  as  Numbers,  1,  3,  5>  and  7 
Bowery,  and  Numbers  2,  4,  6,  and  8  Division  street 
to  one  Robert  G.  Gregg  for  a  term  to  end  the  1st  of 
May,  1885,  and  the  said  Gregg  entered  on  the  said 
lease  and  remained  in  possession  of  the  demised 
premises  until  the  expiration  of  the  time. 

Richard  Mortimer  died  May  30,  1882,  when  the 
lease  had  nearly  three  years  to  run. 

The  action  was  brought  to  recover  the  damages 
sustained  by  the  trespass  from  the  30th  of  May,  1882, 
to  the  commencement  of  the  action. 

The  jury  found  the  damages  caused  by  the  tres- 
pass for  the  period  from  June  1,  1882,  to  May  1, 
1885,  to  be  $14,653.80,  and  from  May  1,  1885.  to 
July  28,  1886,  to  be  $5,875.20.  The  defendant 
moved  to  set  aside  the  verdict  for  $  14,653.80,  on  the 
ground  that  the  plaintiffs  could  not  recover  for  the 
injury  to  the  rental  value  from  June  1,  1882,  to  May, 
1885,  when  the  term  demised  that  was  outstanding 
at  the  testator's  death  on  May  31,  1882,  expired. 
That  motion  was  granted  by  the  trial  judge,  and 
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from   the  order  entered  thereon  plaintiffs  appeal. 

No  opinion  was  written  on  granting  the  motion, 
and  we  have  not  the  benefit  of  the  views  of  the  trial 
jndge.  The  respondent,  however,  relies  on  the  rule 
that  possession  is  necessary  to  sustain  an  action  for 
trespass,  and  that  the  plaintiffs  were  not  in  posses- 
sion of  the  premises  upon  which  the  trespass  was 
committed  until  May  1,1885.  This  objection ,  if  well 
founded,  affects  the  recovery  for  the  second  period 
from  May  1,  1885,  to  the  commencement  of  the 
action,  and  is  fatal  to  plaintiflfe'  right  to  recover  in 
the  action  at  all. 

The  premises  were  leased  at  the  time  of  the  com- 
mencement of  the  action,  and  the  plaintiffs  were 
no  more  in  possession  after  they  made  the  lease  in 
1885  than  they  were  during  the  pendency  of  the  old 
lease. 

At  common  law,  to  sustain  an  action  fol*  trespass 
quare  clausum  fregitj  there  must  be  a  possession  in 
fact  of  the  real  property  to  which  the  injury  was 
done — the  owner  of  the  fee  could  not,  therefore, 
maintain  an  action  for  a  trespass  upon  demised  prem- 
ises in  the  possession  of  a  tenant.  Campbell  v. 
Arnold,  1  John,  512.  This  rule  was,  however,  sub- 
sequently changed  by  statute,  and  the  provision  now 
in  force  as  section  1665  of  the  Code  passed.  It  is 
there  provided  that  **  a  person  seized  of  an  estate  in 
remainder  or  reversion,  may  maintain  an  action 
founded  upon  an  injury  done  to  the  inheritance,  not- 
withstanding any  intervening  estate  for  life  or  for 
years."  Assuming  that  the  premises  upon  which  the 
trespass  was  committed  were  demised  to  and  were 
in  the  possession  of  the  tenant,  plaintiffs  were  with- 
in the  provision  of  this  section  of  the  Code,  they 
were  seized  of  an  estate  in  reversion,  and  they  could, 
therefore,  maintain  an  action  founded  upon  **  an  in- 
jury done  to  the  inheritance,"  notwithstanding  the 
intervening  estate  for  years. 
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The  only  question  is  whether  the  trespass  com- 
mitted by  the  defendant  was  an  injury  "  to  the  in- 
heritance.'* 

By  the  Revised  Statutes  the  word  "  inheritance  " 
is  defined  to  mean  real  estate,  and  real  estate  "  shall 
be  construed  to  include  every  estate,  interest  and 
right,  legal  and  equitable  in  lands,  tenements  and 
hereditaments,  except  such  as  are  determined  and  ex- 
tinguished by  the  death  of  an  intestate  seized  and  pos- 
sessed thereof  and  except  leases  for  years  and  estates 
for  the  life  of  another  person."  lEev,  /5fa<.,p.  754,  § 
27.  Andin  the  Story  Case,  90  N.  Y.  147,  it  was  held, 
that  the  easement  there  described  was  property,  and 
its  owner  is  *'  a  person  having  an  estate  or  interest 
in  real  estate." 

It  follows  from  this  that  any  injury  to  this  ease- 
ment would  be  an  injury  to  the  **  inheritance " 
which  would  entitle  the  owner  of  the  easement  to 
maintain  an  action  founded  upon  that  injury.  But 
the  interest  of  the  plaintiffs  was  not  limited  to  an 
easement  in  the  street.  They  owned  the  street 
subject  to  the  easement  vested  in  the  public  to  use 
it  as  a  public  street.  It  is  so  alleged  in  the  com- 
plaint, and  we  must  assume  it  was  so  proved  on  the 
trial.  But  if  this  is  not  so,  there  being  no  evidence 
to  show  how  the  Bowery  and  Division  street  were 
opened  or  as  to  the  ownership  of  the  fee  of  the  streets, 
the  abutting  owners  are  presumed  to  own  the  fee  of 
the  street.  Stewart  v.  Metropolitan  El.  Ry.  Co.,  56 
Super,  a.  381. 

The  trespass  was  not,  therefore,  to  the  easement 
but  to  the  fee  of  the  streets  of  which  the  plaintifls 
were  seized. 

It  is  well  settled  in  this  state  that  an  action  for 
trespass  can  be  maintained  by  the  owners  of  the  land 
through  which  the  road  passes  for  an  appropriation 
of  the  soil  of  the  road.  Gidney  t?.  Earl,  12  Wend.  98  ; 
Cortelyou  v.  Van  Brundt,  2  Johns,  357. 
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That  erecting  and  maintaining  a  structure  like 
that  of  the  defendant's  on  the  lands  of  another  is  an 
injury  to  the  lands  and  is  a  trespass  upon  the  land,  has 
been  determined  in  the  action  brought  by  the  same 
plaintiffs,  as  executors,  to  recover  for  damages  sus- 
tained by  the  testator  in  his  lifetime.  See  54  Super. 
Ct.  322,  affirmed  by  the  court  of  appeals,  113iV:r.626. 
I  think  it  is  clear,  therefore,  that  the  trespass  com- 
mitted by  the  defendant  was  an  injury  to  the  '*  in- 
heritance," and  that,  under  the  provisions  of  section 
1665,  the  plaintiffs  were  entitled  to  recover  for  the 
damages  caused  by  the  trespass. 

But  I  do  not  think  the  tenant,  under  the  lease  of 
May  15,  1880,  was  even  in  possession  of  the  property 
upon  which  the  trespass  was  committed.  Richard 
Mortimer  was  the  owner  of  the  property,  and  of  the 
fee  of  one  half  of  the  streets  at  the  time  the  lease 
was  made.  For  several  years  before  that  time  the 
elevated  railroad  had  appropriated  the  street  in  front 
of  his  premises  for  the  purpose  of  a  railroad.  That 
being  the  condition  of  affairs,  Richard  Mortimer  leased 
to  Gregg  "the  property  known  as  Numbers  1,  3,  5 
and  7,  Bowery,  and  2,  4,  6  and  8,  Division  street,  be- 
ing the  same  premises  very  recently  occupied  by  the 
party  of  the  second  part." 

It  is  clear  that  this  would  not  include  either  the 
fee  of  the  street  or  the  easement  in  the  street  that 
the  lessee  had  not  occupied  for  several  years  and  that 
the  defendant  had  appropriated  several  years  before. 
I  think,  therefore,  that  this  property  in  the  street 
was  never  leased  by  Mortimer  to  Gregg,  and  was 
never  in  the  possession  of  the  tenant.  The  owner- 
ship of  the  property,  however,  passed  under  his  will 
to  the  plaintiffs,  and  plaintiffs  are  entitled  to  recover 
for  a  trespass  thereon. 

I  think,  therefore,  that  plaintiffs  were  entitled  to 
recover  for  the  damages  sustained  by  reason  of  the 
trespass  from  the  time  the  plaintiffs  became  the 
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owners  of  the  property,  June  1,  1882,  down  to  May 
1,  1885. 

The  parties  have  stipulated  that  there  was  suflS- 
cient  evidence  to  sustain  the  verdict  of  the  jury  as  to 
damages  occurring  from  June  1, 1882,  to  May  1, 1885, 
if  plaintiffs  were  entitled  to  recover  any  damages  for 
the  same  time ;  and  under  that  stipulation  I  think 
plaintiffs  were  entitled  to  judgment  for  the  amount 
of  the  verdict  of  the  jury. 

It  is  conceded  that  damages  have  been  caused  by 
the  trespass  to  the  amount  of  the  verdict,  and  it  is 
clear  that  it  is  the  plaintiffs  who  are  entitled  to  the 
rents  and  income  of  the  property,  who  have  sus- 
tained such  damages.  It  was  not  the  testator,  for 
he  could  not  have  received  the  rents  of  the  prop- 
erty that  accrued  after  his  death.  It  was  not  the 
plaintiffs  as  his  executors,  because  they  became  vested 
only  with  the  personal  property  that  belonged  to 
the  testator  at  the  time  of  his  death.  It  was  to  the 
plaintiffs  as  devisee  of  the  property,  for  they  were  en- 
titled to  the  rents  that  had  accrued  from  the  demised 
premises  after  the  death  of  the  testator,  and  they 
would  have  received  the  amount  that  the  jury  has 
found  was  the  damages  sustained,  as  rent  for  this 
property,  over  and  above  the  amount  that  they  did 
receive  for  the  property  that  Gregg  occupied;  and  on 
such  proof  I  do  not  see  why  the  defendant  would 
not  be  liable  to  the  plaintiffs.  The  law  gives  to  a 
person  injured  by  a  trespass  compensation  for  the 
injury  sustained,  and  when  the  wrong  is  proved,  and 
where  it  clearly  appears  that  the  wrong  has  injured 
a  party  and  the  amount  can  be  fixed  with  reasonable 
certainty,  I  can  see  no  reason  why  the  court  should 
not  award  to  the  injured  party  a  judgment  for  such 
an  amount.  The  fact  that  had  it  not  been  for  the 
trespass  and  the  likehood  that  it  would  continue, 
Richard  Mortimer  could  have  leased  the  property 
including  the  use  of  the  streets  for  $10,000  instead 
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of  the  property  he  was  able  to  lease  for  $6,000,  and 
that  after  Richard  Mortimer's  death,  plaintiffs,  the 
owners  of  the  property  and  entitled  to  the  rents, 
would  for  these  three  years  have  received  $4,000 
per  year  more  than  they  did  receive,  show  that 
plaintiffs*  damages  were  caused  by  the  injury.  For 
that  damage  defendant  is  liable.  It  is  the  plaintiffs 
who  are  damaged  because  of  the  wrongful  act,  and 
it  is  the  plaintiffs  who  should  b©  compensated  for  the 
wrong. 

The  rule  is  now  settled  in  this  state  that  the  proper 
measure  of  damages  for  a  trespass  upon  real  estate 
or  for  the  maintenance  of  a  nuisance,  is  the  difference 
in  rental  value  free  from  the  trespass  or  nuisance 
and  subject  to  it.  And  this  rule  has  been  applied 
although  the  property  was  not  rented  but  was  occu- 
pied by  the  owner.  Francis  v.  Schoellkopf ,  53  N.  Y. 
154;  Michel  v.  Supervisors,  39  Hun^  47  ;  Wiel  v. 
Steward,  19  2&.  272.  And  I  can  see  no  reason  why 
it  should  not  be  applied  in  this  case  as  the  measure 
of  the  plaintiffs'  damages,  sustained  by  the  wrong 
committed  by  the  defendant. 

The  order  appealed  from  should  be  reversed  with 
$10  costs  and  disbursements,  and  the  motion  to  set 
aside  the  verdict  denied  with  $10  costs, 

Feeedman,  J.,  concurred. 


CONRAD  BASSERMAN,  et  al.,  Respondents,  v. 
THE  STATEN  ISLAND  BELT  LINE  RAILROAD 
COMPANY,  Appellants. 

Action  to  reform  a  contract  and  to  recover  upon  the  same  cw  reformed — 
Agents  authority  to,  and  powers  qf^  may  be  presumed  from  the  facts. 

In  the  case  at  bar,  the  plaintiffs*  dealings  were  with  one  Beasleywho  assumed 
to  act  for  the  defendant.  Beasley  wrote  the  contract  in  question,  and 
inserted  "rMwm'ugr  yard^^  in  place  of  ^^ square  yard^^  that  had  been  agreed 
to  by  the  plaintiffs.    That  after  writing  the  contract,  he  read  the  same  to 
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the  philn tiffs  and  read  it  as  if  it  contained  the  words  "square  yard'* 
instead  of  *'  running  yard,"  and  the  plaintiffs  signed  it,  and  performed  the 
work  described  therein,  in  the  f uli  belief  that  the  contract,  as  executed, 
read  ** square  yard"  and  not  ^*  running  yard,"  and  they  did  so  because  of 
the  fact  that  ** square  yard"  was  what  was  agreed  upon,  and  Beasley 
read  the  contract  as  if  it  contained  the  words  "  square  yard."  The  ctI- 
dence  sustained  these  facts,  and  also  the  conclusion  that  Beasley  was  the 
agent  of  the  defendant.  Held^  that  whether  Beasley  made  a  mistake  in 
inserting  "running  yard,"  and  read  the  same  to  plaintiffs  as  " square - 
yard,"  and  so  induced  them  to  sign  it,  or  did  the  same  intentionally,  the 
company  is  responsible  for  his  acts  In  either  event ;  and  the  decree  of  the 
eourt  below  reforming  the  contract  was  fully  justified. 

Before  Sedgwick,  Ch.  J.,  and  Ingbahah,  J. 

Decided  February  6,  1890. 

Appeal  from  a  judgment  entered  upon  the  decis- 
ion of  the  court  at  special  term. 

Richards  &  Brown,  attorneys,  and  J.  TredweU 
Richards  of  counsel,  for  appellant. 

Henry  W.  Jones,  for  respondents. 

By  the  Couet. — Ingbaham,  J. — An  examination  of 
the  testimony  in  this  case  has  satisfied  us  that  there 
is  evidence  that  the  plaintiffs  made  an  offer  to  Beas- 
ley, who  assumed  to  act  on  behalf  of  the  defendant, 
to  do  the  work  at  $1.70  per  square  yard;  that  this 
offer  was  accepted  by  Beasley,  assuming  to  act  for 
the  company  ;  that  Beasley  undertook  to  write  out 
the  contract  to  be  executed  to  carry  out  such  agree- 
ment ;  that  in  writing  out  that  contract  he  inserted 
^'running  yard,''  in  place  of  *' square  yard";  that 
when  he  read  the  contract  to  plaintiff,  he  read  it 
•'  square  yard; "  that  plaintiff  signed  the  contract  and 
performed  the  work  in  the  belief  that  the  contract, 
as  executed  by  him,  read  "  square  yard";  and  that 
he  was  induced  to  sign  the  contract  and  go  on  with 
the  work  because  of  the  fact  that  Beasley  read  over 
the  contract  to  him  as  containing  the  words  •*  square 
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yard."  The  plaintiffs  who  signed  this  contract 
expressly  so  testified,  and  the  contracts  and  letters 
are  all  in  Beasley's  handwriting.  The  evidence  to 
contradict  this  evidence  is  not  at  all  satisfactory. 
One  witness,  who  swears  to  a  conversation  with 
Beasley  at  the  time,  says  repeatedly,  that  it  was 
one  dollar  and  seventy  cents  a  running  ••  foot"  until 
his  attention  is  called  to  it,  when  he  corrects  his 
answer  so  as  to  say  "yard."  This  is  not  mentioned 
as  showing  that  the  witness  intentionally  testified 
falsely,  but  to  show  how  easily  a  witness  may  be 
mistaken  in  testifying  to  a  conversation  that  took 
place  nearly  a  year  before  evidence  of  such  conver- 
sation is  given.  It  may  be  remarked  of  Mr.  Moore's 
testimony,  that  he  swore  positively  that  the  contract 
was  signed  by  plaintiffs  and  himself  at  the  same 
time  ;  that  plaintiffs  were  present  when  the  contract 
was  read  by  Beasley,  who  read  it  **  running  yard." 
All  this  he  remembers  positively,  yet  the  two  letters 
written  by  Beasley  to  the  plaintiffs  show  that  he  is 
mistaken. 

It  is  clear  that  plaintiffs  signed  the  contract  on 
July  3rd,  and  Mr.  Moore  so  testifies,  yet,  on  July 
5th,  Beasley  writes  plaintiffs  a  letter  in  which,  after 
speaking  of  some  facilities  that  plaintiffs  would  have 
to  do  the  work,  says  :  '*  So  the  oflScers  of  the  railroad 
company  want  you  to  get  to  work  and  do  the  paving 
as  soon  as  possible  *  *  *  The  president  of  the 
railroad  company  will  have  the  contract  ready 
to-morrow,  when  it  will  be  sent  to  you,"  and  on 
July  7th,  1888,  it  was  sent  to  plaintiffs  by  mail.  It 
is  clear  from  these  letters  that  the  contract  was 
not  signed  by  Mr.  Moore  first,  and  afterwards  by 
the  plaintiffs. 

The  testimony  of  Mr.  Arents  is  entirely  consistent 
with  plaintiffs'  story,  and  it  is  evident  that  at  the 
time  he  was  present  the  contract  was  drawn  up  and 
signed  by  plaintiffs.     Mr.  Arents  does  not  state  that 
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he  stayed  in  the  room  until  Beasley  had  finished 
drawing  up  the  contract  or  until  plaintiflFs  left,  nor 
does  he  say  that  the  words  **  running  yard  '*  were 
spoken,  nor  that  Moore  was  then  present.  On  the 
other  hand  the  plaintiffs  were  making  a  proposition  to 
take  a  large  contract,  the  difference  between  "  run- 
ning yard  "  and  *'  square  yard  "  was  very  great,  one 
of  the  witnesses  saying  that  the  amount  to  be  paid 
would  be  one-third  less  if  it  was  "running  yard" 
than  if  it  was  •'  square  yard."  Plaintiffs  had  made 
an  estimate  as  to  what  they  would  do  the  work  for, 
and  it  is  hardly  conceivable  that  they  should  make 
such  a  mistake.  Considering  the  whole  testimony, 
the  probabilities  are  strongly  in  favor  of  the  truth 
of  the  plaintiffs'  story. 

Nor  do  I  think  that  the  defendant  can  escape 
responsibilities  for  the  acts  and  representations  of 
Beasley.  He  was  their  cashier,  was  engaged  in 
selling  the  bonds  of  the  corporation,  received  the 
income  of  the  road  and  paid  its  bills.  He  had  been 
expressly  authorized  by  the  president  of  the  com- 
pany to  obtain  bids  for  doing  this  work,  and  what 
he  did  in  obtaining  such  bids  he  did  as  agent  of  the 
company.  If,  therefore,  as  such  agent,  he  either 
fraudulently  or  by  mistake  inserted  in  the  written 
bid  the  words  "running  yard,"  when  in  fact  the 
real  bid  that  the  plaintiffs  made  was  for  doing  the 
work  by  the  "square  yard,"  such  act  was  the  act  of 
the  company;  and  when  on  the  basis  of  the  written 
bids  so  obtained,  the  same  person  prepares  a  con- 
tract in  which  he  again  inserts  the  words  "  running 
yard  "  and  reads  it  to  the  plaintiffs  as  "  square  yard," 
and  induces  plaintiffs  to  sign  it,  supposing  it  con- 
tained the  terms  of  the  original  oral  bid,  and 
without  delivering  a  copy  of  the  contract  as  so  pre- 
pared induces  the  plaintiffs  to  go  on  and  commence 
the  work,  and  the  company  accepts  such  contract 
and  accepts  the  work  when  completed,  they  cannot 
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say  tKat  they  supposed  their  agent  was  honest  and 
careful,  and  so  throw  the  loss  occasioned  by  either 
the  dishonesty  or  carelessness  of  their  agent  on  the 
plaintiffs. 

The  reformation  of  a  co^itract  will  be  decreed 
where  either  there  is  a  mutual  mistake — that  is  a 
mistake  common  to  both  parties,  or  where  there  is 
a  mistake  on  one  hand  and  a  fraud  on  the  other. 
Welles  V.  Yates,  44  N.  Y.  525. 

In  Bryce  v.  Lorillard  Ins.  Co.,  55  N.  Y.  243,  the 
rule  is  stated  "  The  mistake  which  will  warrant  a 
court  of  equity  to  reform  a  contract  in  writing,  must 
be  one  made  by  both  parties  to  the  agreement  so 
that  the  interests  of  neither  are  expressed  in  it,  or  it 
must  be  the  mistake  of  one  party  by  which  the 
intentions  have  failed  of  correct  expression,  and 
there  must  be  fraud  in  the  other  party  in  taking 
advantage  of  the  mistake  and  obtaining  a  contract  - 
with  the  knowledge  that  the  one  dealing  with  him 
is  in  error  in  regard  to  what  are  its  terms." 

Whether  Beasley  made  a  mistake  in  inserting 
"running  yard  "  and  read  it  to  plaintiflfs  as  "  square 
yard,"  and  so  induced  them  to  sign  it,  or  did  it  in- 
tentionally, the  company,  by  the  original  authority 
given  to  him  and  by  its  ratification  of  his  action  by 
accepting  the  contract  and  the  work  after  it  was  com- 
pleted, are  responsible  for  his  acts,  and  the  court 
was  justified  in  decreeing  a  reformation  of  the 
contract. 

I  think  the  findings  of  fact  are  sufficient  to  sup- 
port the  conclusions  of  law  ;  but  conceding  that  the 
fact  as  to  the  fraud  of  the  defendant's  agent  is  not 
expressly  found,  the  rule  "that,  in  the  absence  of 
express  findings  of  fact  to  sustain  the  judgment, 
the  court  may  look  into  the  testimony,  and  if  there 
be  evidence  which  will  support  the  conclusion  of 
law,  it  may  infer  that  there  was  a  finding  of  fact  by 
the  judge  or  referee,  though  not  expressed,"  Marvin 
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V.  Brewster  Iron  Mining  Co,,  55  N.  Y.  547,  applies. 

The  exceptions  taken  to  the  admission  of  evidence 
have  been  examined,  but  we  do  not  think  that  they 
require  a  reversal  of  the  judgment. 

The  judgment  appealed  from  should,  therefore,  be 
affirmed  with  costs. 

Sedgwick,  Ch.  J.  concurred. 


JOHN  C.  ROBERTS,  Respondent,  v.  THE  PRESS 
PUBLISHING  COMPANY,  Appellant. 

Order  for  examination  qf  plaintiff  W<yre  answer  under  section  872  qfthe 
CodCy  what  must  appear  in  t/te  motion  papers. — Vacation  qf  order  within 
Vie  discretion  qf  the  court  in  all  cases. 

The  affidavits  upon  which  the  motion  or  application  is  based^  under  section 
872  of  the  Code,  must  set  forth  the  nature  of  the  defence.  This  implies 
the  existence  of  a  defence  to  the  knowledge  or  information  of  the  defend- 
ant, and  the  nature  of  such  defence  must  be  set  forth,  as  also  the  further 
statement  that  by  reason  of  defendant's  ignorance  of  sufficient  particulars 
in  relation  thereto  he  is  not  able  to  plead  it  properly,  etc,  etc.  It  is  im- 
possible to  set  forth  the  nature  of  the  defence  when  it  is  not  known  to  de- 
fendant  or  upon  some  Information  he  believes  that  there  is  a  defence  to  the 
action  and  is  able  to  state  the  same. 

The  form  of  the  affidavit  in  the  case  at  bar  is,  that  defendant  and  liis  counsel 
have  no  means  of  ascertaining  **  the  particulars  wherein  the  said  represent- 
ations (the  subject  of  the  action)  were  false,''  except  from  the  examina- 
tion of  plaintiff  before  answer. 

Obviously  there  can  be  no  knowledge  or  information  that  the  representations 
were  false  in  general,,  because  any  knowledge  or  information  must  relate 
to  particulars.  The  whole  of  the  affidavit,  taken  together,  shows  that  the 
defendant  does  not  know  and  is  not  informed,  in  general  or  particular,  that 
false  representations  or  pretences  were  made,  or  what  was  their  nature. 
Hence  defendant  Is  ignorant  of  the  existence  of  a  defence  and,  therefore, 
its  nature  cannot  be  and  is  not  set  forth  as  required  by  the  Code,  and  the 
order  should  be  vacated. 

Held,  that  when  all  the  matters  aimed  at  by  the  proposed  order  are  (as  in 
the  present  case)  such  as  call  for  an  examination  as  to  the  commission 
of  a  crime,  or  as  to  something  that  is  a  link  in  the  chain  of  proof  of  the 
commission  of  a  crime,  the  judge  should  vacate  the  order,  under  the  dis- 
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cretlon  given  to  him,  on  the  application  of  the  party  whose  examination 
is  sought.  The  exen^ise  of  such  discretion  is  analogous  to  the  rule  upon 
hearing  a  demurrer  to  a  hill  in  chancery  for  the  discovery  of  testimony.  If 
the  hill  disclosed  that  the  interrogatories  contained  therein  called  for  evi- 
dence tending  to  convict  the  defendant  of  crime,  the  demurrer  was  sus^ 
tained. 
Eeld  also,  that,  in  every  case,  the  vacation  of  such  an  order  is  within  the  dis- 
cretion of  the  court. 

Before  Sedgwick,  Ch.  J.,  FBEEDMANand  Ingbaham,  J  J. 

Decided  March  4,  1890. 

t 

Appeal  by  defendant  from  an  order  vacating  an 
order  for  the  examination  of  plaintiff  before  answer. 

Delancey  Nicoll,  attorney  and  of  counsel,  for  ap- 
pellant, on  the  question  considered,  argued  : — 

I.  Even  if  the  plaintiflf  could  refuse  to  answer  every 
possible  question  on  the  ground  that  to  answer  would 
tend  to  criminate  him,  he  could  only  plead  that 
privilege  after  being  sworn  as  a  witness.  Greenleaf 
on  Evidence,  Vol.  1,  p.  501;  Corbet  v.  DeComeau,  54 
Haw.  506;  Corbet  v.  DeComeau,  5  Abh.  N.  C.  169; 
Judaht;.  Lane,  12  N.  Y.  St.  Rep.,  130,  131-2;  Code 
of  Civil  Procedure,  §§  837,  880;  Greismann  v.  Dreyfus, 
4  Civ.  Pro.  Rep.  32. 

II.  No  privilege  has  at  any  time  been  pleaded  by 
or  claimed  for  the  plaintiff,  and  therefore  the  special 
term  erred  in  vacating  the  order  for  examination  on 
the  ground  that  he  was  entitled  to  such  privilege. 

III.  The  defendant  cannot  plead  justification  in 
general  terms  ;  the  rules  governing  the  pleading  of 
that  defence  **  require  in  the  answer  the  same  de- 
tailed and  specific  information  that  a  perfect  bill  of 
particulars  would  contain."  Therefore,  the  exami- 
nation in  this  case  is  necessary;  Orvis  v.  Dana,  1  Abb. 
N.  C.  268,  286-7;  Wachter  v.  Quenzer,  29  N.  Y.  551-2, 

IV.  If  defendant  is  compelled  to  plead  generally, 
the  inevitable  result  will  be  to  exclude  all  proof  of 
its  defence  of  justification  upon  the  trial ;  Tilton  v. 
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Beecher.  59  N.  Y.  176,  183;  Orvis  v.  Dana,  1  Abb.  N. 
a  268,  286-7. 

George  Finck^  attorney  and  of  counsel,  for  respond- 
ent, on  the  question  considered,  argued  : — 

I.  The  aflSdavit  upon  which  the  original  order  was 
granted  shows  that  the  defendant  is  in  possession  of 
suflScient  facts  and  information  to  frame  its  answer. 
The  libel  is  specific  and  gives  name,  dates  and  other 
particulars  of  the  oflfences  charged  against  the  plaint- 
iff; and  an  answer  setting  up  the  truth  of  those  facts 
would  not  be  demurrable.  Where  the  libel  is  gen- 
eral the  answer  should  be  specific,  but  where  the 
libel  is  specific,  an  answer  setting  up  the  truth  of 
the  statements  claimed  to  be  libellous  is  not  demur- 
rable, although  it  may  be  open  to  a  motion  to  make 
it  more  definite  and  certain.  Van  Wyck  v.  Aspin- 
wall,  17  i\r.  7.  190  ;  Wachter  v.  Quenzer,  29  lb.  547. 

II.  The  answer  may  set  up  the  truth  of  the  state- 
ments complained  of  as  libellous,  on  information 
and  belief,  and  that  would  be  suflScient  answer. 
Strakosch  v.  Press  Publishing  Co.,  \1  N.  Y.  Civ.  Proc. 
R.  209;  Kinney  v.  Roberts,  26  Hun,  166. 

III.  When  it  appears  from  the  affidavits  upon 
which  the  examination  is  asked,  that  the  only  facts 
and  circumstances,  as  to  which  the  defendant  desires 
to  examine  the  plaintiflf,  are  such  as  would  tend  to 
show  that  the  plaintiflF  was  guilty  of  a  crime,  the 
effect  of  the  examination  would  only  be  to  compel 
the  plaintiff  to  appear  on  the  record  as  pleading  his 
privilege,  and  the  order  should  not  be  granted. 
Kinney  v.  Roberts,  supra;  Mechanical  Orguinette 
Co.  V.  Haynes,  19  Weekly  Dig.  535;  Brandon  Mfg. 
Co.  V.  Bridgman,  14  Hun,  122  ;  Phoenix  v.  Dupuv,  2 
Abb.  N.  a  146. 

IV.  The  examination  should  not  be  allowed  to 
enable  the  defendant  to  procure  evidence  to  justify 
the  libel  or  in  mitigation  of  damages  as  the  facts  and 
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circumstances  to  be  available  for  that  purpose  must 
have  been  known  to  and  believed  by  defendant  when 
the  libel  was  published.  Kinney  v.  Roberts,  supra; 
Strakosch  v.  Press  Pub.  Co.,  supra;  Cooper  t?.  Bar- 
ber, 24  Wend.  105  ;  Hatfield  v.  Lasher,  81  N.  Y.  246; 
Bush  V.  Pressor,  11  lb.  347. 

By  the  Court. — Sedgwick,  Ch.  J. — ^In  my  judg- 
ment the  papers  on  which  the  order  for  examination 
was  made,  did  not  show  what,  under  the  Code,  it  is 
necessary  to  show  to  support  such  an  order. 

Under  section  872  Code  Civil  Procedure  the  aflS- 
davit  must  set  forth  the  nature  of  the  defence. 
This  implies  that  a  defence  exists  to  the  knowledge 
or  information  of  the  defendant,  but  that  by  reason 
of  his  ignorance  of  sufficient  particulars  he  is  not 
able  to  plead  it  properly.  It  is  not  possible,  truly, 
to  set  forth  the  nature  of  a  defence  when  it  is  not 
known  or  upon  some  information  believed  that  there 
is  a  defence. 

The  aflSdavit  contains  the  following  :  *'  The  nature 
of  the  defence  which  the  defendant  has  and  intends 
to  set  up  is  a  defence  of  justification  by  pleading 
and  proving  that  the  plaintiff  did  attempt  to  take 
from  the  possession  of  several  owners  of  property, 
and  to  obtain  from  such  possession  by  color  and  aid 
of  fraudulent  and  false  representations  or  pretences, 
the  sum  of  $5  from  each  of  them.  I  verily  believe 
that  in  order  to  entitle  the  defendant  to  prove  its 
defence  of  justification,  as  aforesaid,  it  is  necessary 
that  it  should  plead  the  same  particularly  in  its 
answer  and  should  state  particularly  the  names  of 
the  persons  who  were  swindled  by  the  said  Roberts, 
as  aforesaid,  the  representations  which  Roberts  made 
to  induce  them  severally  to  part  with  their  prop- 
erty, and  the  particulars  wherein  said  representations 
were  false,  together  with  the  names  of  the  persons 

who  conspired  with   said  Roberts  to  commit  said 
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crime  of  petty  larceny.  None  of  these  things  are 
known  to  me  or  to  the  defendant,  and  the  defend- 
ant has  no  means  of  ascertaining  the  same,  except 
from  the  examination  of  the  plaintiflF  before  answer/' 

This  admits  that  the  defendant  does  not  know 
whether  the  representations  were  false.  Yet,  that  is 
an  essential  matter.  If  the  defendant  has  no  infor- 
mation as  to  the  falsity  of  the  pretences,  he  can  have 
no  belief  that  there  is  a  defence.  The  form  of  the 
affidavit  is,  that  he  has  no  means  of  ascertaining 
*•  the  particulars  wherein  said  representations  were 
false;*'  obviously  there  can  be  no  knowledge  of  or 
information  that  the  representations  were  false  in 
general.  Any  knowledge  or  information  on  that 
subject  must  relate  to  particulars. 

The  whole  of  the  affidavit,  taken  together,  shows 
that  the  defendant  does  not  know  and  is  not  informed 
in  general  or  particular  that  pretences  were  made  or 
what  was  their  nature. 

The  substance  of  the  matter  is,  that  the  defendant 
is  ignorant  of  the  existence  of  a  defence.  Its  nature, 
therefore,  cannot  be  set  out.  If,  through  the  exami- 
nation of  the  plaintiflp,  he  could  learn  certain  things, 
then  for  the  first  he  would  be  able,  sufficiently,  to 
say  what  the  nature  of  the  defence  was.  At  present 
he  cannot  presume  that  that  examination  will  show 
that  he  has  a  defence,  the  nature  of  which  he  can 
now  competently  set  out. 

It  is  also  true,  for  like  reasons,  that  it  does  not 
appear  that  the  examination  of  the  plaintiflF  is  nec- 
essary to  the  defendant's  framing  an  answer.  It  is 
not  necessary  until  it  is  first  assumed  that  there  is 
some  defence  in  fact,  as  to  which  the  plaintiflf  can 
give  the  particulars  necessary  to  be  known  for  the 
purposes  of  pleading. 

It  does  not  seem  that  the  section  in  question  was 
passed  for  the  purpose  of  enabling  a  defendant  to 
ascertain  whether  or  not  he  had  a  defence,  when  at 
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the  time  he  cannot  aflSrm  that  one  exists  according 
to  his  knowledge  or  information. 

The  granting  of  such  an  order  was,  in  my  opinion, 
within  the  discretion  of  the  court.  Section  873 
declares,  that  *' where  the  person  to  be  examined  is  a 
party  to  a  pending  action,  the  order  may,  in  the 
discretion  of  the  judge,  designate  and  limit  the  par- 
ticular matters  as  to  which  he  shall  be  examined." 
This  describes  the  duty  of  the  judge  to  exclude  from 
the  examination  certain  matters  in  his  discretion. 
As  the  exclusion  must  necessarily  be  based  upon 
the  opinion  of  the  judge  as  to  the  nature  of  the 
matter  excluded,  rather  than  upon  the  nature  of  the 
matter  permitted,  I  am  of  opinion  that  the  judge 
may  properly  refuse  to  allow  any  examination  where 
the  whole  of  it  is  intended  to  be  directed  to  matters 
which  the  judge  would  exclude  in  a  case  where  he 
might  allow  examination  as  to  some  matters. 

Where  all  the  matters  aimed  at  by  the  proposed 
order  are,  as  in  the  present  case,  such  as  would  call 
for  an  examination  as  to  the  commission  of  a  crime, 
or  as  to  something  that  is  a  link  in  the  chain  of  the 
proof  of  a  commission  of  a  crime,  the  judge  should 
set  aside  the  order,  under  the  discretion  given  to  him, 
on  the  application  of  the  party. 

This  would  be  in  analogy  to  the  rule  upon  hearing 
a  demurrer  to  a  bill  in  chancery  for  the  discovery 
of  testimony.  If  the  bill  disclosed  that  the  interro- 
gations contained  in  it  would  call  for  evidence  tend- 
ing to  convict  the  defendant  of  crime,  the  demurrer 
was  sustained.  The  right  that  the  defendant  had  to 
be  privileged  from  answering  such  questions  was 
accorded  to  him  then.  It  was  not  postponed  to  the 
time  of  answering  to  see  whether  or  not  he  should 
claim  his  privilege  in  the  answer. 

I  further  think  that,  apart  from  the  particular 
clause  that  has  just  been  referred  to,  it  is  in  every 
such  case  within  the  discretion  of  the  court  to  set 
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aside  an  order  of  this  kind,  and  for  the  reason  that 
such  an  examination  will  not  produce  a  result  bene- 
ficial to  the  party.  Hardly  anything  can  be  more 
improbable,  when  it  is  foreseen  with  certainty  that 
the  plaintiff  may  exercise  a  right  to  refuse  to  answer, 
and  especially  when  he  sets  up  his  right  a  short 
time  before  the  examination  is  to  take  place  that  the 
plaintiff  would  waive  that  right  and  prove  for  the 
benefit  of  the  defendant  that  he  has  committed  a 
crime.  The  counsel  and  the  judge  know  that  an  ex- 
amination would  be  useless  and  in  vain.  I  am  sure 
that  actual  experience  confirms  that. 

The  order  should  be  affirmed  with  $10  costs. 

Fbeedman  and  Ingbaham,  JJ.,  concurred. 


i" 


THE    LYCEUM,  Appellant,  v.  JOHN    S.  ELLIS. 
Individually  and  as  Tbustee,  et  al.,  Respondents. 

CorporcUionunder  Mamifaxituring  Company  Act  of  ISiSt  mortgage  by — Written 
assent  qf  a  majority  qf  Vie  stockholders  owning  two-thirda  qf  the  aqntal 
stock  required— Amount  qf  capital  stock  actually  issued  to  be  considered. 

In  the  case  at  bar  the  appellant  seeks  to  Impeach  the  validity  of  the  mortgage 
in  question,  on  the  ground  that  the  written  consent  of  a  majority  of  the 
stockholders  owning  two-thirds  of  the  capital  stock  of  the  corporation  had 
not  been  given  to  the  execution  of  the  mortgage.  The  capital  stock  con- 
sisted of  360  shares,  of  which  only  245  shares  had  been  issued  by  the  com- 
pany at  the  time  the  assent  was  given  by  stockholders  owning  165  shares. 
Held,  that  the  amount  of  capital  stock  actually  issued  by  the  company  and 
owned  by  other  persons  at  the  time  of  such  assent,  must  be  regarded  as 
the  full  amount  of  capital  stock  to  which  the  statute  applies  when  it  pro- 
vides for  the  written  assent  of  a  majority  of  the  stockholders  owning  two- 
thirds  of  the  capital   tock. 

In  this  case  the  capital  stock  actually  issued  was  245  shares.  Stockholders 
owning  165  shares  united  in  the  written  assent.  Held  to  be  a  compliance 
with  the  statute,  and  that  the  assent  was  given. 

A  question  arises  upon  the  validity  of  bonds  issued  by  the  plaintiff,  some  of 
which  were  sold  to  defendants,  or  some  of  them,  at  seventy-five  per  cent 
of  their  face  value.     Held,  that  the  transaction  in  itself  was  not  invalid. 
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Assuming,  however,  that  snch  of  the  defendants  as  were  trustees  of  the 
company  when  they  took  the  bonds  and  held  such  a  relation  to  the  com« 
pany  that  the  latter  could  avoid  the  transaction,  the  right  to  avoid 
was  an  equitable  right.  The  transaction  was  not  void  but  only  voidable, 
and  might  be  ratified.  If  the  stockholders  ratified  the  same  expressly  or 
by  acquiescence  after  knowledge  for  a  sufficient  time,  the  plaintiff  cannot 
avoid  the  transaction,  and  the  facts  in  this  case  fully  establishing  such  a 
ratification  and  acquiescence,  the  transaction  cannot  be  avoided. 

Before  Sedgwick,  Ch.  J.,Fbeedman  and  Ingbaham,  JJ. 

Decided  March  4, 1890. 

Appeal  from  judgment  dismissing  complaint, 
entered  upon  findings  made  at  special  term. 

John  H.  Bird,  attorney  and  of  counsel  for  appel- 
lant, on  the  questions  considered,  argued  : — 

I.  The  mortgage  executed  to  defendant  Ellis  is 
void,  as  it  was  not  executed  with  the  consent  of  a 
sufficient  number  of  stockholders,  and  for  the  pur- 
poses authorized  by  law.  The  capital  stock  of  the 
company  consisting  of  360  shares,  the  mortgage 
required  the  consent  of  the  holders  of  240  legally 
issued  shares.  Laws  1848,  chap.  40,  §§  2,  3  ;  Laws 
1864,  chap.  517  ;  Laws  1871,  chap.  481  ;  2  Rea. 
Stat.  7th  ed.,  p.  1741 ;  Greenpoint  Sugar  Co.  v. 
Whitin,  69  N.  Y.  328;  Vail  v.  Hamilton,  85  lb.  453. 
The  proof,  however,  is  that  the  mortgage  received 
the  consent  of  only  125  legally  issued  and  full  paid 
shares.  The  language  of  the  statute  is  that  a  com- 
pany may  mortgage  its  real  and  personal  property, 
**  provided  that  the  written  assent  of  the  stock- 
holders, owning  at  least  two-thirds  of  the  capital 
stock  of  such  corporation,  shall  first  be  filed  in  the 
office  of  the  clerk  of  the  county  where  the  mort- 
gaged property  is  situated."  The  capital  stock  of 
the  plaintiff  was  360  shares,  and  although  only  240 
shares  were  issued  at  first,  the  360  shares  were  all 
subscribed  for,  and  it  was  the  intention  to  issue 
them  all  from  the  inception  of  the  enterprise;  and. 
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in  fact,  the  law  under  which  the  plaintiff  was  organ- 
ized requires  that  all  capital  stock  shall  be  issued 
and  paid  in,  one-half  within  one  year,  the  other  half 
within  two  years  from  the  time  of  its  incorporation. 
Laws  of  1848,  chap.  40,  §  10.     This  distinguishes  the 
present  case  from  the  case  of  Greenpoint  Sugar  Co. 
V.  Whitin,  69  N.  Y.  328,  supra.     The  proof  is  that 
the  mortgage  in  question  received  the  consent  of 
only  125  legally  issued  and  full  paid  shares.     The 
written    consent   which    was    filed   contained    the 
alleged  consent  of  245  shares,  but  of  these  80  shares 
were  part  of  the  stock  dividend  which  was  issued 
without  consideration  and  in  violation  of  the  law 
which  provided  that  stock  shall  all  be  paid  in  full 
either  in  cash  or  in  property  necessary  for  the  busi- 
ness of  the  company,  and  40  shares,  20  belonging 
to  Van  Brimt  and  20  to  Pirsson,  had  only  been  paid 
for  in  part.      These   shares,  therefore,  cannot  be 
counted  for  the  purpose  of  making  up  the  necessary 
two-thirds — to  permit  them  to  be  so  counted  would 
defeat  the  purpose  of  the  statute,  the  design  of  which 
clearly  is  to  enable  a  corporation  to  mortgage  its 
property  to  pay  necessary  debts  upon  the  assent  of 
the  actual  owners  of  two-thirds  of  full  paid,  legally 
issued  stock,  that  is,  those  representing  two-thirds 
of  the  interest  and  property  which  has  been  paid 
into  or  vested  in  the  corporation.     In  this  case,  part 
of  the  assenting  stock  not  being  full  paid,  and  a  still 
larger  part  having  been  illegally  issued,  two-thirds 
of  the  interest  and  property,  that  is,  the  real  assets 
of  the   corporation,  were  not  represented  by  the 
assenting    stockholders,  but    by   the   stockholders 
who  had  fully  paid  for  their  stock  and  by  the  credi- 
tors who  had  given  their  services  and  materials  to 
the  corporation,  and  to  permit  the  mortgage  to  stand 
upon  such  a  consent  would  defeat  the  purposes  of 
the  statute  and  be  a  fraud  upon  the  corporation  and 
its  honest  stockholders  and  creditors.     The  mort- 
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gage  was  not  issued  in  good  faith  for  the  purpose 
of  liquidating  the  debts  of  the  company.  See  Laws 
above  cited  ;  Carpenter  v.  Black  Hawk  Gold  Mining 
Co.,  65  N.  Y.  43  ;  Denike  v.  N.  T.  &  Rosendale  Lime 
&  Cement  Co.,  80  lb.  599  ;  Leslie  v.  Lorillard,  110 
lb.  532.  The  statute  says  that  a  corporation  *'  may 
secure  the  payment  of  any  debt  heretofore  con- 
tracted, or  which  may  be  contracted  by  it,  in  the 
business  for  which  it  was  incorporated,  by  mortgag- 
ing all  or  any  part  of  its  real  or  personal  estate," 
and  the  above  cases  hold  that  a  mortgage  given  to 
raise  money  to  carry  on  its  business  is  void.  The 
proof  in  this  case  was  that  only  $10,000  of  the  bonds 
were  used  for  paying  the  debts  of  the  company. 
The  remaining  $14,000  were  used  for  giving  the 
trustees  and  their  friends  a  direct  profit  of  $3,500, 
and  indirectly  a  profit  of  33J  per  cent,  of  the 
amount  of  stock  held  by  them,  by  releasing  them- 
selves from  the  payment  of  what  was  due  from  them 
to  the  company  on  account  of  their  proportion  of 
the  $12,000  stock  dividend.  If  such  a  transaction 
as  this  can  stand  the  whole  purpose  of  the  statute 
can  be  defeated. 

II.  If  the  mortgage  is  valid  in  whole  or  in  part, 
the  defendants  are  still  liable  by  reason  of  their  im- 
proper acts  as  trustees  of  the  plaintiff*.  As  trustees 
of  the  plaintiff*,  they  must  account  for  all  profits 
made  by  them  out  of  their  trust — those  who  bought 
the  bonds  at  75  per  cent,  must  account  for  the  25 
per  cent,  thereof  wrongfully  appropriated  by  them. 
Taylor  on  Corporation,  §  612;  Pomeroy* 8  Equity  Juris.  ^ 
§§  1049,  1075,  1076,  1088;  Morawetz  on  Corporations, 
2d  ed.,  §  525;  Perry  on  Trusts,  §  428;  Bolton  v.  Gard- 
ner, 3  Paige,  273;  Butts  v.  Wood,  37  N.  Y.  317; 
Barnes  v.  Brown,  80  lb.  527;  Wardell  v.  Railroad 
Co.,  113  U.  S.  651.  The  defendants  attempt  to 
defeat  the  application  of  this  principle  to  this  case 
hy  suggesting  that  efforts  were  made  to  sell  the 
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bonds  at  par  without  success,  and  that  75  per  cent, 
was  all  that  they  were  reasonably  worth.     It  may 
be  conceded  that  courts  of  equity  will  sustain   a 
transaction  between  trustee  and  cestui  que  trusty  pro- 
vided the  trustee  (who  has  the  burden  of  proof)  is 
able  **  to  vindicate  "it  •*  from  any  shadow  of  sus- 
picion, and  to  show  that  it  was  perfectly  fair  and 
reasonable  in  every  respect."     {Perry  on   Trusts,  § 
428).     It  is  scarcely  necessary  to  say  that  the  proof 
in  this  case  falls  far  short  of  this.     On  the  contrary, 
it  is  conclusively  proved  that  the  transaction  was 
not  fair  and  reasonable  by  the  following  evidence  : 
(1.)  Ten  thousand  dollars  of  the  $24,000  of  bonds 
were  placed  at  par  with  creditors  of  the  company. 
(2.)  Myers   sold  his   bonds  at  par  to  an  outsider. 
(3.)  The    defendants    claim   that  the  bonds  were 
secured  by  property  having  a  value  three  or  four 
times  greater  than  the  entire  amount  of  the  bonds. 
(4.)  The  testimony  of  two  witnesses  is  that  with 
such  a  security  the  bonds  could  have  readily  been 
placed  at  par.     (5.)  The  fact  that  they  were  not 
placed  at  par  is  because  the  directors,  and  especially 
Ellis,  wanted  to  get  them  at  75  per  cent.,  and  hence 
the  remarkable  resolution  of  March  5th,  actually 
prohibiting  the  Bond  Committee  from  disposing  of 
the  bonds  to  outsiders  at  any  price,  so  long  as  the 
stockholders'  option  to  take  them  at  75  per  cent, 
continued,  and  extending  that   option  to  May  15, 
1885.     (6.)  The  bonds  are  dated  March  2,  1885,  and 
defendant  Ellis,  partly  for  himself,  and,  as  he  now 
claims,  partly  also  for  his  wife,  took  one-half  of  the 
entire  issue,  the  first  24  bonds  (Nos.  1  to  24),  on  or 
before  March  9, 1885,  that  is,  either  before  or  shortly 
after  they  were  issued.     It  is  preposterous  to  claim 
that  the  transaction  can  stand  as  to  these  twenty- 
four  bonds,  especially  in  view  of  the  fact  that  about 
the  same  time  twenty  of  the  bonds  were  placed  with 
creditors  at  par. 
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IIL  Assuming  for  the  present  that  all  the  stock- 
holders of  the  plaintiff  may  have  acquiesced  in  the 
wrongful  acts  of  the  trustees,  that  is  not  a  defence 
to  this  action.  It  is  clearly  not  a  defence  to  the 
action  so  far  as  this  action  is  based  upon  the  prin- 
ciples stated,  and  seeks  to  invalidate  the  mortgage 
as  executed  in  direct  violation  of  the  law.  Mora- 
weiz  on  Corporations^  §  623;  Kent  v.  Quick  Silver  Co., 
78  N.  Y.  185  ;  Thomas  v.  Raiboad  Co.,  101  U.  S.  71. 
Nor  is  the  assent  of  the  stockholders  a  defence  to 
this  action,  so  far  as  it  is  based  upon  the  principles 
stated  :  First — ^With  respect  to  the  corporate  funds 
the  directors  are  trustees  to  the  corporation  only, 
and  are  charged  with  the  exclusive  duty  and  respon- 
sibility of  managing  its  funds.  Pomeroxfs  Eq.  Jur.^ 
§  1090 ;  Conn  v.  Iron  Co.,  12  Barb.  27  ;  Dabney  v. 
Stevens,  40  How.  341;  McCuUough  v.  Moss,  5  Den. 
567,  575  ;  Bank  U.  S.  v.  Dandridge,  12  Wheat.  64, 
113.  Second — The  rules  governing  the  liability  of 
directors  to  the  corporation  with  respect  to  the  cor- 
porate funds  are  founded  upon  public  policy  and 
the  interests  of  the  corporation,  and  not  upon  the 
interests  of  the  stockholders.  Taylor  on  Corpora- 
tions,  §  269  ;  Morawetz  on  Corporations^  §  623;  Barton 
V.  Plank  Road  Co.,  17  Barb.  397  ;  Kent  v.  Mining 
Co.,  78  N.  Y.  185;  Wood  v.  Dummen,  3  Mason, 
311;  Burke  v.  Smith,  16  Wall,  390  ;  Thomas  v.  R. 
R.  Co.,  101  U.  S.  71  ;  Bagshaw  v.  East  Union  R. 
R.  Co.,  7  Hare,  130;  Phosphate  Co.  v.  Erlanger,  L. 
jB.,  5  Ch.  Div.  114;  Society  v.  Abbott,  2  Beav.  560. 

Hubbard  Hendrickson  and  Lemuel  Skidmore,  attor- 
neys and  of  counsel,  for  respondents,  on  the  ques- 
tions considered,  argued: — 

I.  It  appeared  sufficiently  on  the  trial  that  the 
requisite  number  of  stockholders  owning  more  than 
two-thirds  of  the  stock  had  consented  in  writing  to 
the  execution  of  the  mortgage  ;  that  the  only  stock 
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issued  during  the  year  1884  was  240  shares  issued 
to  fourteen  stockholders,  and  that  no  other  stock  was 
issued  until  February  10,  1885,  when  it  was  issued 
ratably  to  the  same  stockholders  and  the  consent  of 
the  mortgage,  was  signed  January  30,  1885,  by  eleven 
stockholders  (more  than   a  majority)  owning  165 
shares,   which  was   more   than   two-thirds   of  the 
whole  number,  240,  then  issued,  the  remainder  of 
the  stock  remaining  the  property  of  the  corporation 
plaintiff.     In  the  case  of  Greenpoint  Sugar  Co.  r. 
Whitin,  69  N.  Y.  339,  the  court   say  :    "  For  the 
purposes   of  this   act,  we  think   that  the   amount 
actually  issued  and  owned  should  be  regarded  as  the 
amount  of  the  capital  stock.     The  design  was  to 
confer  this  power  of  assent  upon  those  who  repre- 
sented two-thirds  of  the  actual  stock.     They  repre- 
sented two-thirds  of  the  pecuniary  interest  and  prop- 
erty of  the  corporation.     Otherwise  it  might  happen 
that  there  would  not  be  a  suflBcient  ownership  of 
stock  to  enable  the  company  to  execute  a  mortgage 
at  all."     In  the  same  case  it  was  held  (page  335) 
that  where  the  consent  is  sufficient  in  form  to  show 
the  intention  of  the  stockholders  to  give  their  assent 
to  a  mortgage,  and  when  construed  with  the  mort- 
gage on  record  gives  all  necessary  information,  that 
then  such  consent  is  sufficient.     In  order  to  invali- 
date the  consent  for  defect  of  form,  the  court  sav 
(page  336):  "  We  think  the  defects  must  be  so  radical 
that  an  intention  to  consent  cannot  be  inferred," 
and  *'if  the  papers  themselves  are  defective,  it  was 
competent  by  parol  evidence  to  connect  the  instru- 
ment with  the  subject  matter."    In  Rochester  Sav- 
ings Bank  v.  Averell,  96  N.  Y.  475,  the  court  say : 
•'  Compliance  with  the  condition  of  the  statute  in- 
volves the  performance  of  two  separate  and  succes- 
sive acts,  namely,  the  procuring  of  the  assent  of  the 
requisite  number  of  stockholders,  and  the  filing  of 
such  assent  in  the  proper  clerk's  office.     The  first 
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involves  an  application  to  the  stockholders,  and  on 
their  part  consideration,  judgment  and  final  deter- 
mination, and  on  the  part  of  the  assenting  stock- 
holders a  written  expression  of  their  conclusion. 
The  second  is  the  merely  formal  act  of  depositing 
for  record  the  evidence  that  the  requisite  assent  has 
been  obtained.  The  statute  does  not  in  terms  im- 
pose upon  the  corporation  the  duty  of  filing  the 
assent.  *  *  *  *  The  purpose  of  the  statute. in 
requiring  the  assent  to  be'  filed  seems  to  have  been 
to  perpetuate  the  evidence  of  the  fact,  and  to  free 
titles  acquired  under  mortgages  by  corporations 
from  the  uncertainty  which  would  attend  them  if 
the  extrinsic  fact  of  assent  was  not  made  a  matter 
of  public  record.  The  consent  of  stockholders  is 
the  important  and  essential  thing.  The  filing  is 
formal  and  subsidiary.  The  jurisdiction  of  equity 
to  supply  the  formalities  to  carry  out  the  intention 
of  parties  has  been  frequently  exerted.  Can  it  be 
doubted  that  a  corporation  having  in  its  possession 
the  assent  of  stockholders  to  an  existing  mortgage 
not  filed  could  be  compelled,  at  the  instance  of  the 
mortgagee,  to  file  the  assent,  and  thereby  com- 
plete the  record  of  the  transaction?  Would  the 
corporation  be  heard  to  allege  as  a  defence  to  the 
mortgage,  that,  although  assented  to,  the  evidence 
of  the  assent  was  not  recorded?  We  think  not. 
To  permit  the  defendant  to  profit  by  the  neglect  of 
the  corporation  to  file  the  assent,  would  be,  under 
the  circumstances,  most  inequitable.  Even  if  the 
filing  of  the  assent  was  essential  to  complete  the 
plaintiffs  right,  that  may  now  be  done  as  of  the 
time  the  assent  was  given." 

II.  Some  question  was  made  as  to  the  stock  issued 
to  T.  C.  Van  Brunt  and  James  W.  Pirsson,  because 
these  gentlemen  had  not  fully  paid  for  their  stock 
when  it  was  issued  to  them.  But  there  is  nothing 
at  all  in  the  manufacturing  corporation  act  to  pre- 
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vent  the  company  from  issuing  stock  subscribed  for 
before  the  subscriptions  are  fully  paid.  On  the 
contrary,  the  law  implies  at  least  the  power  to  do 
so.  3  Bev.  Stat,  8th  ed.,  p.  1956,  §  8  ;  p.  1960, 
§  25;  Billings  v.  Robinson,  28  Hun,  123  ;  Wheeler 
V.  Miller,  90  N.  Y.  253. 

III.  The  sale  of  the  26  bonds  by  the  Lyceum  at 
75  per  cent,  of  their  face  value  was  not  ultra  vires. 
This  was  expressly  held  by  Mr.  Justice  Andkews  of 
the  Supreme   Court  in   this  District,  in  a  c€Lse   at 
special  term,  reported  in  the  Daily  Register  of  Octo- 
ber 14,   1884,  Vol.  26,  No.   90,  entitled  Graham  r. 
The  Atlanta  Hill  Gold  Mining  &  Melting  Co.     He 
said  :  *'  There  is  nothing  in  the  statutes  of  this  state 
which  prohibits  a  manufacturing  corporation  from 
sellings  its  bonds  at  less  than  par,  and  sales  at  much 
less  than  par  are  declared  lawful  in  the  Central  Gold 
Mining  Co.  v.  Piatt,  3  Daly,  263.     It  is  utterly  im- 
possible for  the  court  to  say  whether  sales  at  75  per 
cent,  on  the  dollar  would  be  fraudulent  or  ill-ad- 
vised.    So  long  as  corporations  are  authorized  by 
law  to  incur  debts  and  mortgage  their  property  to 
secure  them,   stockholders  must  protect  their  in- 
terests by  electing  directors  who  are  faithful  and 
competent,  and  not  expect  that  courts  of  equity  will 
assume  the  management  of  the  corporate  business, 
because  the  officers  may  not  perform  their  duties  in 
the  most  satisfactory  manner."     See  alsa  Mlsworth 
V.  St.  L.,  A.  &  T.  H.  R.  R.  Co.,  98  N.  Y.  559. 

IV.  Under  the  authority  given  by  the  laws  of 
1864,  chapter  517  and  laws  of  1878,  chapter  163, 
manufacturing  corporations  have  general  authority 
conferred  on  them  to  mortgage  their  real  or  personal 
property  for  the  payment  of  any  debt,  subject  only 
to  the  condition  of  filing  the  requisite  consent  of 
stockholders.  This  statute  was  construed  in  the 
following  cases  :  Carpenter  v.  Black  Hawk  Gold 
Mining  Co.,  65  N.  Y.  53;  Greenpoint  Sugar  Co.  v. 
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Whitin,  69  lb.  328  ;  Martin  v.  Niagara  Falls  Paper 
Manfg.  Co.,  44  Hun,  134;  Lord  v.  Yonkers  Fuel  Gas 
Co.,  99  N.  Y.  554.  In  the  last  cited  case,  at  page 
554,  the  court  say :  *'  Where  a  bond  secured  by  a 
mortgage  is  given  to  the  lender  for  money  advanced 
at  the  time,  the  borrower  becomes  immediately  in- 
debted, and  it  would  seem  to  be  immaterial  whether 
the  money  is  applied  by  the  borrower  to  the  pay- 
ment of  some  antecedent  debt  or  to  other  purposes 
for  which  he  was  legitimately  entitled  to  borrow  the 
money."  It  appeared  by  the  testimony  of  P.  G. 
Hubert,  Andrew  G.  Myers  and  V.  Spader,  that  the 
oflBcers  of  the  company  endeavored  in  good  faith  to 
dispose  of  the  28  bonds  not  taken  by  the  contractors 
at  par  to  persons  outside  of  the  company,  and  at 
prices  Ipss  than  par  and  down  as  low  as  75  per  cent, 
of  their  face  value,  but  could  not  succeed  in  dispos- 
ing of  them  at  all  to  outsiders  ;  and  thereupon  the 
resolution  was  taken  to  give  the  stockholders  the 
option  of  buying  them  proportionately  with  their 
holdings  of  stock,  but  most  of  the  stockholders  de- 
clined to  take  them  at  75  per  cent,  and  at  last  they 
were  taken  at  that  price  by  Messrs.  Ellis,  Myers 
and  Hyslop,  who  were  trustees  of  the  company,  and 
Mr.  Howard,  who  was  not  a  trustee.  It  sufficiently 
appears  by  the  whole  case  that  what  was  done  in 
this  respect  was  in  good  faith,  and  for  what  was 
considered  to  be  the  interest  of  the  company,  and 
not  from  any  selfish  motive  on  the  part  of  the  trus- 
tees,  or  any  of  them,  and  it  was  so  found  by  the 
court. 

V.  This  decision  of  the  court  below  was  right  be- 
cause the  facts  constitute  a  plain  ratification  by  all 
the  stockholders  of  the  company  of  the  scheme  for 
the  disposal  of  the  bonds,  and  preclude  the  company, 
or  any  new  stockholder,  from  questioning  such  dis- 
posal at  this  late  day.  Parsons  v.  Hayes,  14  Abb. 
N.  a  419 ;  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y. 
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168  ;  otter  v.  Brevoort  Petroleum  Co.,  50  Barb,  256; 
Knowlton  v.  Congress  Spring  Co.,  57  N.  Y,  578 ; 
Hotel  Co.  V.  Wade,  97  TL  S.  23  ;  Martin  v.  Niagara 
Falls  Paper  Co.,  44  Hun,  139  ;  Ffooks  r.  South,  etc.. 
Railway  Co.,  1  Sim.  &  G.  142 ;  Graham  v.  Birken- 
head, 2  Mac.  (fc  6r.  156 ;  In  re  Magdalena  Co.,  16 
Jurist  N.  S.  975  ;  Royal  Bank  of  Liverpool  v.  Grand 
Junction  R.  R.  Co.,  125  Mass.  495 ;  Reed  v.  Hayt,  51 
N.  Y.  Superior  Ct.,  121 ;  Morawetz  Private  Corpora- 
tions, Second  Edition,  Art.  623,  625,  626  and  631 ; 
In  re  Syracuse  R.  R.  Co.,  91  JV^  F.  1. 

By  the  Court. — Sedgwick,  Ch.  J. — The  plaintiff  is 
a  corporation  formed  under  the  act  of  this  state  for 
the  formation  of  manufacturing  and  other  kinds  of 
corporations.  It  contests  in  this  action  the  validity 
of  a  mortgage  upon  the  real  estate  of  the  corpora- 
tion made  to  secure  the  payment  of  bonds  of  some 
of  which  the  defendants  are  the  holders.  The 
ground  taken  to  impeach  the  validity  is,  that  "  the 
written  assent  of  the  stockholders  owning  at  least 
two-thirds  of  the  capital  stock  "  of  the  corporation 
was  not  given.  There  was  a  written  assent.  The 
plaintiff's  claim  as  to  this  is,  that  eighty  shares 
represented  in  the  assent  had  never  been  lawfully 
issued,  and  that  the  remaining  shares  represented 
were  not  two-thirds  of  the  capital.  The  learned 
judge  below,  in  effect,  found  that  if  the  eighty  shares 
were  excluded,  there  were  still  represented  in  the 
assent  two-thirds  of  the  capital  stock. 

In  this  he  was  correct,  under  the  case  of  Green- 
point  Sugar  Co.  v.  Whitin,  69  N.  Y.  328.  That 
case  decided  that  "  for  the  purposes  of  this  act, 
*  *  *  the  amount  actually  issued  and  owned, 
should  be  regarded  as  the  amount  of  the  capital 
stock.  The  design  was  to  confer  this  power  of 
assent  upon  those  who  represented  two-thirds  of 
the  actual  stock.     They  represented  two-thirds  of 
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the  pecuniary  interest  and  property  of  the  corpora* 
tion. 

The  learned  counsel  for  the  plaintiff  argues  that 
the  case  cited  makes  a  limitation  of  the  general 
principle  announced,  by  saying  in  reference  to  what 
it  held  to  be  the  amoimt  of  the  capital  stock  or  the 
2,000  shares,  *'and  for  aught  that  appears  no  more 
was  intended  to  be  issued.'*  The  meaning  of  this  I 
take  to  be,  that  an  assent  to  a  mortgage  made  by 
two -thirds  of  the  then  capital  stock,  will  not  be 
suflBcient  if,  also,  then  there  is  a  definite  intention 
of  increasing  the  actual  stock  by  future  issuing  of 
shares  in  a  manner  that  will  increase  the  actual 
stock.  The  intention  referred  to  is  not  a  general 
intention,  that  is  presumed  as  to  all  shares  not 
transferred.  It  would  be  an  attempt  to  evade  the 
statute,  that  a  mortgage  should  be  made  upon  the 
assent  of  two-thirds  of  the  actual  capital,  when  that 
was  accompanied  by  the  beginning  of  an  arrange- 
ment to  increase  the  capital,  or  even  by  an  intention 
forthwith  to  make  such  an  arrangement.  That 
method  would  be  fraudulent  as  to  those  who  might 
afterwards  become  the  owners  of  shares. 

In  the  present  case  the  fact  is,  that  if  there  were 
an  intention  to  issue  the  shares,  120  in  number,  of 
which  the  eighty  was  represented  in  the  assent,  the 
result  would  be  that  those  120  shares  must  be  con- 
sidered part  of  the  actual  capital,  and  then  the 
persons  to  whom  the  issue  was  made  would  be  con- 
sidered the  owners  of  the  shares.  In  such  case 
there  was  an  assent  of  two -thirds  of  the  capital 
stock  upon  the  position  taken  by  the  plaintiff. 

There  was  further  objection  taken  on  the  ground 
that  40  shares  represented  in  the  assent  had  not 
been  paid  for  in  full,  but  had  been  paid  for  only  to 
the  extent  of  the  nominal  value  of  12  shares.  It  is 
held  in  Wheeler  v.  Millar,  90  N.  Y.  359,  that  neither 
the  issuing  of  a  certificate  for  shares,  nor  payment 
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for  the  shares,  is  indispensable  to  a  subscriber  being 
an  owner  of  shares  in  capital  stock  "  whatever  may 
be  said  of  a  case  where  no  fact  is  present  as  the 
foundation  of  an  inference  that  title  has  passed, 
except  the  bare  fact  of  a  subscription,  it  is  entirely 
reasonable  that  where,  in  addition,  the  corporation 
has  explicitly  recognized  the  alleged  stockholder  as 
such,  and  the  latter  has  acted  in  that  capacity,  such 
facts  should  be  deemed  sufficient  to  justify  a  con- 
clusion of  ownership  and  make  the  subscriber  a 
stockholder. "  In  the  present  case,  the  facts  justified 
the  inference  made  by  the  judge  below,  that  the 
persons  who  claimed  in  the  assent  to  be  the  owners 
of  the  40  shares,  were,  in  fact,  stockholders  ahd 
owners  of  capital  stock  to  that  amount. 

It  is  not  necessary  to  determine  that  the  120 
shares  were  or  weire  not  legally  issued.  They  were 
issued  to  the  other  stockholders  without  any  con- 
sideration received  by  the  corporation.  Whether 
they  were  legally  issued  or  not,  the  result  in  this 
case  would  be  the  same.  The  findings  show  that 
the  judge  below  acted  upon  this  view. 

The  plaintiff  further  complains  of  the  issuing  of 
bonds  of  the  company  to  the  defendants,  or  some  of 
them,  upon  the  consideration  of  the  payment  to  the 
company  of  75  per  cent,  of  the  face  of  the  bonds. 
The  transaction  in  itself  is  not  invalid.  If  the 
obligation  were  given  by  a  natural  person,  there 
might  be  a  valid  objection  that  they  were  void  for 
usury.  A  corporation  cannot  avoid  its  obligations 
for  such  a  reason. 

Assuming,  however,  that  such  of  the  defendants 
as  were  trustees  of  the  company  when  they  took 
the  bonds  from  the  company,  held  such  a  rela- 
tion to  the  company  that  the  company  could  avoid 
the  transaction,  that  right  to  avoid  was  an  equitable 
right.  The  transaction  was  not  void,  and  might  be 
ratified.     And  if  the  stockholders  ratified,  expressly 
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or  by  acquiescence,  after  knowledge  for  a  sufficient 
time,  the  plaintiff  cannot  avoid.  The  finding  below, 
that  there  was  such  a  ratification  or  acquiescence 
by  all  th6  stockholders,  was  supported  by  direct 
and  circumstantial  evidence. 

The  case  does  not  disclose  any  error,  and  the 
judgment  should  be  aflBrmed  with  costs. 

Freedman,  J.,  concurred. 

Ingraham,  J.  (dissenting). — ^I  am  unable  to  concur 
with  my  associates.  The  plaintiff  was  authorized 
by  statute  to  execute  a  mortgage  upon  its  property 
to  secure  existing  debts.  It  has  been  held  that 
when  a  bond  of  a  corporation  is  issued,  it  is  a  debt, 
and  that  a  mortgage  to  secure  such  a  bond  is  valid, 
but  the  bond  as  between  the  obligor  and  the  obligee, 
where  such  obligee  is  one  of  the  trustees  of  the 
corporation,  is  only  an  obligation  for  the  amount 
paid  thereon.  When,  therefore,  the  corporation 
issued  to  its  trustees  bonds  for  which  they  paid 
seventy- five  cents  on  the  dollar,  the  obligee  could 
only  have  recovered  from  the  plaintiff  the  amount 
that  he  had  advanced  to  the  company,  and  the  bond 
was  a  valid  debt  of  the  company  to  that  extent 
only.  The  mortgage  was  valid  to  secure  the  pay- 
ment of  the  valid  debt,  but  was  not  valid  to  secure 
what  never  was  a  debt  of  the  company. 

I  do  not  think  that  the  evidence  justified  the 
court  in  finding  that  all  the  stockholders  ratified  the 
acts  of  the  trustees  in  giving  to  themselves  obliga- 
tions of  the  company  at  seventy-five  cents  on  the 
dollar.  There  was  no  formal  act  of  ratification.  At 
most  it  was  a  failure  of  the  stockholders  to  take 
the  bonds  at  that  price  when  offered  to  them,  and 
subsequently,  after  the  transaction  was  completed, 
a  failure  to  take  proceedings  in  disaffirmance  thereof. 

But  the  corporation  was  under  the  control  of  the 
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same  trustees  who  had  authorized  the  issue  of  the 
bonds,  and  it  does  not  appear  that  it  was  able  to 
repay  to  the  trustees  to  whom  the  bonds  had  been 
issued  the  amount  that  they  had  actually  paid  to 
the  corporation.  I  think  the  stockholders  had  a 
right  to  wait  until  the  obligations  became  due  or 
the  obligees  attempted  to  enforce  the  obligation, 
and  then  tender  the  amount  actually  due.  The 
delay  of  the  stockholders  has  not  changed  the  posi- 
tion of  the  parties,  and  there  is  nothing  to  show 
that  either  the  corporation  or  its  stockholders  are 
estopped  from  asserting  that  the  corporation  is  only 
liable  to  repay  what  it  had  actually  received. 

,  It  is  clear  that  Ellis  purchased  the  bonds  for  him- 
self, paid  for  them  with  his  own  money,  and  took 
them  in  the  name  of  Julia  E.  Ellis.  It  is  not  neces- 
sary to  determine  whether  there  can  be  any  relief 
as  against  these  bonds  issued  to  Ellis  in  this  action 
without  making  Julia  E.  Ellis  a  party. 

I  think  that  plaintiff  was  entitled  to  a  judgment 
declaring  that  the  bonds  issued  to  its  trustees,  and 
now  held  by  them,  are  valid  only  to  the  extent  of 
seventy -five  per  cent,  and  allowing  it  to  discharge 
such  obligation  on  a  payment  of  that  amount  and 
interest. 

I  think,  therefore,  the  judgment  should  be  re- 
versed and  a  new  trial  ordered. 


LUCIEN  B.  TERRY,  et  al..  Respondents,  v.  HENRY 

RANGE,  Appellant. 

Receiver  appmnted  in  supplementary  proceedingB—JurUdieUonal  facts  should 
appear  from  the  order  or  the  papers  on  which  it  was  granted— Motion  for 
removal  qf  receiver. 

The  order  that  the  motion  below  sought  to  set  aside  was  made  in  1882.  The 
principal  ground  for  its  vacation  was  that  it  did  not  appear  on  the  face  of 
the  order  that  the  judge  granting  the  same  had  jurisdiction  in  the  premises. 
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That  it  did  not  recite  the  existence  of  facts  necessary  to  jurisdiction.  The 
moving  papers  did  not  set  out  the  whoieof  the  record  of  the  supplementary 
proceedings  on  which  the  order  was  made.  The  order  alone  was  set  out, 
but,  in  some  portion  of  the  moving  and  opposing  papers,  it  did  appear 
that  the  necessary  jurisdictional  facts  existed  at  the  time  of  the  entry  of 
the  order,  and  that  the  whole  of  the  record  at  the  time  disclosed  that  the 
necessary  facts  existed  and  were  proper.  The  power  of  the  judge  was 
derived  from  Section  298  of  the  Code. 

Heldj  that  the  judge  having  power  and  jurisdiction  to  appoint  a  receiver,  all 
other  directions  given  in  the  order  as  to  bond  and  matters  of  a  like  kind, 
were  to  be  reviewed  if  they  were  erroneous  by  appeal,  or,  if  matters  of 
Irr^pilarity,  by  motion.  The  appellant  has  been  unsuccessful  in  his 
attacks  upon  the  order  by  appeals,  and  the  irregularity  as  to  the  l>ond  has 
been  cured  by  the  order  now  appealed  from,  which  should  be  affirmed. 

Held,  also,  that  it  is  not  a  substantial  objection  to  the  order  that  **The  N.  Y. 
Superior  Court'*  was  named  instead  of  the  correct  name,  '*  The  Superior 
Court  of  the  city  and  county  of  New  York."  The  words  used  sufficiently 
identified  the  court. 

By  the  Code  of  Procedure,  notice  to  the  judgment  creditor  was  not  a  condi- 
tion precedent  to  the  exercise  of  the  power  to  appoint  a  receiver.  If  it  be 
assumed  that  the  receiver  is  not  a  resident  of  the  state,  and  for  that  reason 
should  be  removed,  there  should  be  no  removal  without  the  same  be 
accompanied  by  a  substitution  of  a  qualified  receiver  in  his  place. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  March  4,  1800. 

Appeal  from  an  order  denying  defendant's  motion 
to  set  aside  an  order  appointing  a  receiver  in  sup- 
plementary proceedings. 

H.  M.  Whitehead,  attorney  and  of  counsel,  for  ap- 
pellant, argued: — 

The  order  appointing  the  receiver  is  void  upon  its 
face  for  the  following  reasons:  (1.)  It  is  notentitled 
in  an  action  in  any  court  known  to  the  law.  There 
is  no  ••N.  Y.  Superior  Court."  It  may  be  inferred 
that  the  Superior  court  of  the  city  of  New  York  was 
the  court  in  which  the  action  was  pending,  but  an 
order  appointing  a  receiver  is  a  muniment  of  title 
and  authority  for  action,  and  should  upon  its  face 
exhibit  the  necessary  evidence  that  the  person  had 
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been  appointed  a  receiver  of  the  property  of  the 
judgment  debtor  in  proceedings  supplementary  to 
execution  by  a  judge  or  court  authorized  by  law  to 
make  such  order.  (2.)  The  order  does  not  recite 
facts  necessary  to  show  that  Samuel  Garrison,  as 
Kings  county  judge,  had  authority  to  make  it.  The 
county  judge  in  making  an  order  for  the  examination 
of  a  judgment  debtor  and  for  a  receiver  in  an  action 
in  the  Superior  Court  of  the  city  of  New  York  is 
acting  under  a  special  statute  with  no  general  power 
as  judge  and  must  strictly  follow  the  statute.  Wib- 
ber  V.  Hobbie,  13  Hun,  382.  All  else  is  vdthout 
jurisdiction.     Bangs  v.  Selden,  13  Hun,  374. 

In  supplementary  proceedings  before  a  county 
judge  on  a  judgment  in  another  court,  nothing  is  to 
be  presumed  in  favor  of  his  jurisdiction.  The  facts 
upon  which  it  rests  must  be  shown  affirmatively  by 
the  recitals  in  the  order.  People  v.  Huilbert,  5  Hun, 
446.  Jurisdiction  would  be  presumed  in  favor  of  a 
court  of  general  jurisdiction  without  any  recitals. 
Bangs  V.  Dunkelfeld,  IS  N.  Y.  592.  But  the  author- 
ity of  an  inferior  court  to  act  must  appear  on  the 
face  of  its  proceedings.  Chemung  National  Bank  v. 
Judson,  8  N.  Y.  260.  The  production  of  an  order 
made  by  a  court  or  judge  authorized  by  law  to  make 
it,  in  proceedings  supplementary  to  execution,  recit- 
ing the  facts  necessary  to  give  the  court  or  judge 
authority  to  act  in  the  proceedings,  furnishes  con- 
clusive evidence  of  regularity  when  attacked  col- 
laterally and  prima  facie  evidence  when  assailed 
directly.  Potter  v.  Merchants'  Bk.,  28  N.  Y.  652; 
Wright  V.  Nostrand,  94  lb.  45.  In  1862  it  was 
necessary  among  other  things  to  confer  jurisdic- 
tion or  authority  to  make  an  order  appointing  a 
receiver  in  supplementary  proceedings  :  1st. — That 
the  person  of  whose  property  a  receiver  was  appointed 
should  be  a  judgment  debtor.  2d. — That  execution 
should  have  been  returned  unsatisfied  by  the  sheriff 
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of  the  county  where  he  resided  or  had  a  place  of 
business.  Code,  §  292.  3d. — That  an  order  for  the 
examination  of  the  judgment  debtor  should  have 
been  made  by  a  judge  named  in  §  292.  4th. — That 
the  debtor  should  have  been  examined  under  oath 
under  such  order.  §  296,  Code.  5th. — That  the 
debtor  should  have  disclosed  property  not  exempt 
from  levy  and  and  sale  under  execution.  Re.  Edlings, 
35  Hun,  367.  The  appointment  can  only  be  made  on 
the  evidence  in  the  proceedings.  Todd  v.  Crooke, 
4  Sand.  694.  The  voluntary  appearance  and  exam- 
ination of  the  judgment  debtor  cannot  give  jurisdic- 
tion. Sackett  v.  Newton,  10  How.  560.  The 
appointment  will  be  discretionary  even  if  the  judge 
has  jurisdiction.  DoUard  v.  Taylor,  33  N.  Y.  Super. 
Ct.  596.  And  can  only  be  made  by  the  judge  who 
granted  the  order  of  examination.  It  must  be  made 
in  the  same  manner  as  if  by  the  court  under  Section 
244.  Code,  §  298.  Under  that  section  a  receiver 
cannot  be  appointed  without  notice  according  to  the 
practice  of  the  court,  except  under  peculiar  circum- 
stances, deni^nding  immediate  attention,  appearing 
by  the  papers  on  which  the  order  was  applied  for. 
People  V.  Morton,  1  Paige,  17;  Verplanck  v.  Mercan- 
tile Ins.  Co.,  2  lb.  438;  Sandford  v.  Sinclair,  8  lb. 
373;  Gibson  v.  Martin,  8  lb.  481;  Field  v.  Ripley, 
20  Hun,  26.  And  in  supplementary  proceedings 
only  on  notice.  Kemp  v.  Harding,  4  Hun,  178; 
Ashley  tJ.  Turner,  22  lb.  226;  Barker  v.  Johnson,  4 
Abb.  435;  Whitney  v.  Welch,  2  Abb.  N.  C.  442; 
Hohn  V.  Epstein,  14  lb.  322.  And  verbal  notice  is 
insufficient.     Ashley  v.  Turner,  22  Hun,  226. 

The  order,  therefore,  should  be  vacated  because  it 
does  not  recite  any  of  the  facts  which  confer  author- 
ity upon  the  county  judge  to  make  the  order,  to 
wit:  1st.  That  the  order  is  made  in  any  action  in 
any  court  known  to  the  law.  2d.  That  William 
Palen  was  ever  appointed  the  receiver  of  the  prop- 
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.  erty  of  Henry  Bange,  it  not  being  recited  in  the 
order  that  Henry  Bange  was  the  judgment  debtor. 
3d.  That  any  execution  had  been  issued  upon  the 
judgment  to  the.  sherifl'  of  any  county.  4th.  That 
any  transcript  of  the  judgment  has  ever  been  filed 
in  Kings  county  where  the  examination  was  had. 
5th.  That  the  debtor  resided  in  Kings  county. 
6th.  That  any  execution  had  been  returned  unsatis- 
fied. 7th.  That  the  examination  was  completed,  on 
the  contrary  it  appears  that  it  was  not.  8th.  That 
the  examination  was  under  oath  as  required  by  § 
296  of  the  Code.  9th.  That  the  debtor  was  present 
in  the  court  when  the  motion  was  made  for  a  receiver 
or  that  he  had  any  notice  of  such  motion.  He  posi- 
tively denies  that  he  was  present  or  had  any  notice 
or  knew  of  such  appointment  at  the  time.  10th. 
That  the  proceedings  were  being  had  under  the 
provisions  of  the  Code  relating  to  supplementary 
proceedings.  11th.  That  the  order  was  made  on 
the  motion  of  the  judgment  creditor  or  any  other 
person.  12th.  That  the  order  directs  a  bond  to 
**  the  clerk  of  this  court/*  it  not  appearing  what 
court  it  referred  to;  to  be  filed  in  the  Kings  county 
clerk's  oflSce.  According  to  law  and  the  practice  of 
the  court  the  bond  should  have  been  filed  in  the 
clerk's  oflSce  of  the  Superior  Court,  of  the  city  of 
New  York,  or  in  the  clerk's  office  "'of  the  county  of 
New  York."  That  order  is  filed  in  the  county 
clerk's  office.  There  is  no  other  paper  of  any  kind 
filed  with  it  by  which  the  clerk  or  any  other  person 
may  learn  who  is  the  judgment  debtor  referred  to 
in  the  order.  The  original  order  was  never  filed  in 
the  office  of  the  clerk  of  the  county  of  New  York. 
The  title  to  the  property  therefore  never  vested  in 
said  receiver,  and  all  his  actions  as  such  should  be 
set  *aside.  The  acts  of  the  receiver,  including  all 
actions  in  law  or  in  equity,  should  be  set  aside  upon 
the  ground  that  he  has  not  given  such  a  bond  as  the 
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order  of  the  judge  and  the  practice  require.  The 
receiver  had  no  power  to  act  until  he  had  given  a 
bond,  and  was  not  invested  with  title  to  judgment 
debtor's  property,  Edwards  on  Recr.,  89;  21  How. 
469;  Thomp.  on  Prw.  Rem.  477-480;  26  Barb.  569, 
etc. 

Nelson  Merrill,  attorney,  and  William  C.  Holbrook 
of  counsel,  for  respondents,  argued: — 

The  alleged  defects  in  the  papers  in  the  proceed- 
ings by  which  Palen  was  appointed  receiver  of  the 
property  of  the  above-named  Henry  Bange  are  not 
jurisdictional  defects,  but  are  mere  irregularities. 
See  Respondent's  Points  on  Appeal  to  the  General  Term, 
Second  Department;  Opinion  of  Dykman,  J.,  at  said 
General  Term.  All  these  questions  have  been  ad- 
judicated and  passed  upon,  not  only  in  the  proceed- 
ings instituted  by  said  Bange,  before  the  county  judge 
of  Kings  county  and  on  his  appeal  to  the  general 
term  of  the  second  department.  References  last 
above  cited;  See  also  Opinion  of  Patterson,  J., 
Palen  i).  Bushnell,  19>  N.  Y.  Civ.  Pro.  Rep.  56.  But 
the  same  were  also  litigated  and  passed  upon  by  the 
supreme  court  in  this  department,  on  the  motion  to 
revive  and  continue  the  action  against  the  executors 
of  Bushnell.  See  Opinion  ofvBRADY,  J.,  Palen,  Re- 
ceiver, t?.  Bushnell,  51  Hun,  423,  Dismissal  of  Appeal, 
115  i\r.  Y.  655.  The  same  were  also  adjudicated  on 
the  motion  of  Bushnell' s  executors  for  leave  to  file 
supplemental  answer  in  the  supreme  court.  See 
Opinion  Patterson,  J.,  Palen  v.  Bushnell,  18  iV^  F. 
Civ.  Pro.  Rep.  56. 

By  the  Court. — Sedgwick,  Ch.  J. — The  order  that 
the  motion  below  asked  to  be  set  aside  was  made  in 
1862.  The  principal  objection  to  it  was  that  it»did 
not  appear  that  the  judge  allowing  the  order  had 
jurisdiction  to  make  it.     The  argument  was  based 
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upon  the  assertion  that  the  face  of  the  order  did  not 
recite  the  existence  of  facts  necessary  to  jurisdic- 
tion. The  moving  papers  did  not  set  out  the  whole 
of  the  record  of  the  supplementary  proceedings. 
The  order  alone  was  set  out.  In  some  portions  of 
those  papers,  and  in  the  opposing  papers,  it  appeared 
that  the  jurisdictional  facts  had  existed  at  the  time 
of  the  making  of  the  order.  In  the  opposing  papers, 
it  was  shown  that  the  whole  of  the  record  disclosed 
that  the  necessary  facts  existed  and  had  been  prop- 
erly averred.  The  power  of  the  judge  was  derived 
from  section  298  of  the  Code  of  Procedure.  The 
judge  having  power  and  jurisdiction  to  appoint  a 
receiver,  all  other  directions  given  in  the  order  as  to 
bond  and  its  character,  and  matters  of  a  like  kind, 
were  to  be  reviewed  if  they  were  erroneous,  by  appeal, 
or  if  irregular,  by  motion.  The  appellant  has  been 
unsuccessful  in  his  former  attacks  upon  the  order  so 
far  as  he  has  appealed.  The  irregularity  as  to  the 
bond  was  corrected  by  the  order  now  appealed  from. 

Soon  after  the  order  was  made  the  receiver  began 
an  action  to  set  aside  as  fraudulent  a  transfer  made 
by  the  judgment  debtor  to  third  parties.  The  judg- 
ment debtor  was  made  a  defendant.  He  had  in 
that  action  an  opportunity  to  contest,  if  not  the 
appointment  of  the  receiver,  yet  whether  by  the 
terms  of  the  order  or  from  what  had  been  done  or 
omitted  to  be  done  the  receiver  had  become  vested 
with  the  cause  of  action  or  the  right  to  begin  an 
action  upon  it.  It  may  be  taken  for  granted  that 
he  did  not  ask,  by  his  motion  below,  that  the  re- 
ceiver should  do  those  things  which,  being  done, 
would  give  him  the  right  to  bring  the  action.  So 
far  as  he  asked  that  the  appointment  should  be  set 
aside  he  was  not  entitled  to  succeed. 

It  is  not  a  substantial  objection  to  the  order  that 
the  title  of  the  action  named,  "TheN.  Y.  Superior 
Court,"  instead  of  "  The  Superior  Court  of  the  city 
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of  New  York/'  The  words  used,  as  they  were  used 
in  the  papers  identified  the  court. 

I  do  not  find  that,  by  the  Code  of  Procedure,  notice 
to  the  judgment  debtor  was  a  condition  precedent 
to  the  exercise  of  the  power  to  appoint. 

Whether  or  not  the  judgment  has  been  paid  is 
a  matter  to  be  determined  in  the  action  of  the  re- 
ceiver who  obtained  by  his  complaint  a  lien  upon 
such  equitable  assets  as  were  described  in  it. 

If  it  be  assumed  that  the  receiver  is  not  a  resident, 
and  that  is  a  reason  why  he  should  be  removed,  there 
should  be  no  removal  without  that  being  accom- 
panied by  a  substitution  of  a  qualified  receiver  in 
his.  place. 

The  order  should  be  affirmed  with  costs. 

Tbuax  and  Dugbo  JJ.,  concurred. 


EAST  RIVER  ELECTRIC  LIGHT  COMPANY,  Ap- 
PELLANT  V.  HUGH  J.  GRANT,  as  Mayor,  etc.,  et 
AL.,  Respondents. 

Board  of  electncal  control,  powers  qf—Termit  to  string  wires  on  poles  is  a 
mere  license  reiocabU  at  any  time  and  sul^ect  to  the  rules  and  regulations 
i^  the  Board. 

The  board  of  electrical  control  authorized  plaintiff  to  string  four  wires  on 
existing  poles  in  Sixth  avenue,  from  18th  street  to  Carmine  street,  in  Sep- 
tember, 1888.  At  tlie  time  this  permit  was  granted  tlie  Metropolitan  Tele- 
phone and  Telegraph  Company  and  the  Western  Union  Telegraph  Com- 
pany owned  certain  poles  in  Sixth  avenue,  and  under  some  agreement  with 
those  companies  the  plaintiff  placed  their  four  wires  on  such  poles.  Sub- 
sequently, the  latter  companies,  having  no  further  use  for  these  poles, 
abandoned  them,  and  the  board  of  electrical  control  revoked  plaintiff's 
permit  to  use  the  poles  for  its  wires,  and  directed  the  defendants,  Gilroy, 
commissioner  of  public  work's  and  Cummings,  superintendent  of  the  bureau 
of  incumbrances,  to  remove  the  poles  and  the  wires.  Plaintiff  commenced 
an  action  and  sought  and  obtained  a  temporary  injunction  restraining  the 


554  ^^'^  RIVER  ELECTRIC  LIGHT  CO.  v.  QRANT. 

Opinion  of  Ino&aham,  J. 

defendants  from  removing  the  poles  or  wires,  which  was  subsequently 
vacated  by  the  court,  and  the  motion  of  plaintiff  to  continue  the  same 
denied. 
HeldL,  that  the  permit  granted  was  a  mere  license,  revocable  at  any  time  by 
the  board  that  granted  it,  and  was  subject  to  its  rules  and  regulations,  and 
the  board  having  power  to  direct  the  removal  of  the  wires  and  poles,  and 
so  directing  such  removal,  the  plaintiff  had  no  right  to  insist  that  they 
should  remain.  That  the  plaintiff  dia  not  show  a  right  to  equitable  and 
discretionary  relief  by  injunction.  That  the  permit  necessarily  referred  to 
the  poles  as  then  rightfully  there,  and  it  was  not  implied  thereby  that  the 
permit  should  continue  to  operate  after  the  poles  ceased  to  be  rightfully  in 
the  street,  as  was  the  case. 

Before  Sedgwick,  Ch.,  Teuax  and  Durgo,  J  J. 

Decided  March  4,  1800. 

Appeal  by  plaintiff  from  order  denying  motion  for 
continuance  of  temporary  injunction,  and  vacating 
the  same. 

The  following  opinion  was  delivered  by  the  court 
at  special  term : 

■ 

•'Ingraham,  J. — By  the  permit  of  September  7, 
1888,  the  board  of  electrical  control  authorized  the 
plaintiff  to  string  four  wires  on  existing  poles  in 
Sixth  avenue  from  18th  street  to  Carmine  street. 
At  the  time  the  permit  was  granted  the  Metropoli- 
tan Tel.  Company  and  ]the  Western  Union  Telegraph 
Company  owned  certain  poles  in  Sixth  avenue,  and 
under  some  agreement  with  these  companies  the 
plaintiff  placed  the  four  wires  on  such  poles. 

"  The  power  of  the  Board  of  Electrical  Control  to 
grant  such  permit,  and  the  effect  of  such  permit, 
when  granted,  depend  upon  the  provisions  of  chap. 
499  of  the  Laws  of  1885,  and  chap.  716  Laws  1887. 
By  the  latter  act  all  the  powers  and  duties  conferred 
or  imposed  by  the  Act  of  1885  upon  the  commis- 
sioners appointed  thereunder  and  all  the  powers  and 
duties  imposed  upon  the  local  authorities  of  the  city 
or  any  of  them  in  respect  to,  or  affecting  the  placing. 
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erecting,  construction,  suspension,  maintenance,  use, 
regulation  or  control  of  electrical  conductors  or  con- 
duits, or  subways  for  electrical  conductors  in  said 
city  were  transferred  to,  conferred  and  imposed  upon 
and  were  thereafter  to  be  exclusively  exercised  and 
performed  by  said  Board  of  Electrical  Control.  This 
provision  gave  to  the  board  all  the  power  in  regard 
to  the  electrical  conductors  in  the  public  streets 
which  before  that  Act  had  been  exercised  by  any 
oflScer  or  department  of  the  municipal  corporation 
or  by  the  commissioners  appointed  by  the  Act  of 
1885. 

•'  There  is  nothing  in  the  Act  in  question  that  would 
limit  the  power  of  the  board  to  revoke  a  permit,  or 
authorize  the  court  to  substitute  its  discretion  as  to 
the  continuance  of  electrical  conductors  erected  by 
permission  of  the  board,  nor  does  the  fact  that  the 
board  gave  to  a  corporation  permission  to  string  its 
wires  upon  certain  existing  poles,  amount  to  a  guar- 
antee that  the  poles  shall  always  exist,  or  that  the 
board  will  keep  the  poles  in  the  position  in  which 
they  were  at  the  time  the  permit  was  given.  It  is 
apparent  that  such  a  permit  was  to  continue  only 
so  long  as  the  poles  should  continue  in  the  streets  ; 
and  when  the  poles  as  erected  became  unnecessary 
for  the  use  for  which  they  were  originally  or  prim- 
arily intended,  it  is  clear  that  the  corporation  could 
not  compel  the  board  or  the  owner  of  the  poles  to 
maintain  them  in  the  position  in  which  they  were 
at  the  time  the  permit  was  given.  The  permit  was 
a  mere  license  revocable  at  any  time  by  the  board 
that  granted  it,  and  when,  in  consequence  of  the  re- 
moval of  the  wires  of  the  companies  that  owned  the 
poles,  they  became  no  longer  necessary  for  the  use 
to  which  they  were  primarily  put,  in  the  absence  of 
an  express  contract,  neither  the  board  nor  the  city 
were  bound  to  maintain  the  poles,  nor  see  to  it  that 
they  were  not  removed. 
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*•  This  is  just  what  happened.  It  is  clear  that  as 
,  between  plaintiff  and  the  Telephone  company,  plaint- 
iff could  not  compel  the  Telephone  company  to 
maintain  these  poles  for  the  purpose  of  maintaining 
plaintiff's  wires.  The  Telephone  company  having 
no  further  use  for  the  poles,  have  abandoned  them, 
and  the  board  has  revoked  plaintiff's  permit  to  use 
the  poles  for  its  wires,  and  I  can  see  no  ground  upon 
which  plaintiff  can  claim  that  either  the  Telephone 
company,  or  the  Board  of  Electrical  Control,  is 
bound  to  keep  the  poles  in  position,  so  that  the 
plaintiff  can  use  them. 

**  The  ordinance  of  the  common  council  under  which 
the  plaintiff  is  acting,  is  expressly  subject  to  the 
power  of  the  electric  commissioners.  Upon  that 
board,  are  conferred  all  the  powers  before  conferred 
upon  the  local  authorities.  The  permit  under  which 
the  plaintiff  acted  was  subject  to  the  rules  and  reg- 
ulations of  the  board,  and  I  think  it  is  clear  that  the 
board,  having  power  to  say  when  the  existing  poles 
shall  be  removed,  directed  such  removal,  the  plaintiff 
had  no  right  to  insist  that  the  poles  shall  remain. 

"  Motion  to  continue  the  injunction  denied,  and 
temporary  injunction  dissolved  with  $10  costs." 

William  H.  Kelly  and  Michael  J.  Kelly,  attorneys 
and  of  counsel,  for  appellant,  argued : — 

I.  The  defendants  are  not  state  officers,  and  there- 
fore are  not  protected  against  this  injunction  by 
section  605  of  the  Code  of  Civil  Procedure.  This  ob- 
jection was  raised  in  several  other  cases  ;  but  only 
in  the  case  of  the  New  York  Electric  Lines  Company 
V.  Crimmins,  3  Ann.  Rept.  Board  Electrical  Control, 
p.  85 — and  after  a  very  elaborate  argument  in  favor 
of  the  objection  by  Mr.  Gibbons,  the  then  counsel 
of  the  board,  covering  every  phase  of  the  question, 
was  the  point  directly  decided  in  the  following 
opinion  by  Judge  Freedman  : — "  As  to  the  prelim- 
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inary  objection  which  has  been  raised,  I  am  of  the 
opinion  that  section  605  of  the  Code  of  Civil  Pro- 
cedure does  not  protect  the  electric-siibway  commis- 
sioners against  any  injunctions  which  may  be  issued 
by  this  court  in  a  proper  case."  Judge  O'Gorman, 
in  the  opinion  in  McGinness  v.  The  Board  of  Com- 
missioners of  Electrical  Subways — lb.,  p.  94 — does 
not  hold  the  contrary,  as  appears  from  the  following 
extract: — "The  question  whether  the  members  of 
the  Board  of  Electrical  Control,  created  under  the 
*  Subway  Act  of  1887,'  are  oflScers  or  agents  of  the 
city  or  of  the  State  of  New  York,"  etc.,  '*  are  sub- 
jects entitled  to  careful  consideration  at  the  proper 
time,  when  the  issues  of  fact  and  law  raised  in  this 
case  come  to  be  finally  determined."  Attorney- 
General  O'Brien,  in  an  opinion  dated  October  11, 
1886,  in  reply  to  the  request  of  the  subway  commis- 
sioners that  he  act  as  their  attorney,  says  :  ''It  is 
by  no  means  clear  to  me  that  it  is  my  duty  to  act 
as  attorney  for  your  commission.  While  the  cases 
cited  by  you  would  appear  upon  a  casual  reading  to 
hold  by  analogy  that  the  commissioners  were  state 
officers,  still  I  think  there  is  a  difference  between 
the  duties  and  authority  of  the  officers  referred  to  in 
those  cases,  and  the  electrical  subway  commis- 
sioners, who  do  not  perform  the  duties  of  an  admin- 
istrative branch  of  the  state  government,  whose 
duties  are  local,  the  office  itself  existing  only  for  a 
short  time  and  the  benefits  resulting  therefrom  con- 
fined strictly  to  the  people  of  certain  prescribed 
localities."  In  this  case  defendants  appear  by  cor- 
poration counsel.  It  is  further  submitted  that  what- 
ever doubt,  if  any  there  was,  existed  on  this  question 
under  Act  of  1885  (Chap.  499)  which  was  a  general 
act  applying  to  all  cities  in  the  state,  that  doubt  is 
entirely  removed  by  the  Act  of  1887  (Chap.  716) 
which,  as  its  title  shows,  is  a  special  local  act  re- 
lating to  the  city  of  New  York,  and  provides  only 
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for  that  city ;  and  in  it  the  commission  is  described 
and  constituted  the  •*  Board  of  Electrical  Control  in 
and  for  the  city  of  New  York."  The  method  of  ap- 
pointment has  no  bearing  upon  this  point,  and  does 
not  change  the  local  character  of  the  oflSce  or  oflScer. 
Ryan  v.  Civil  Service  Comm.,  17  Abb.  N.  C.  64  ; 
Bailey  v.  Mayor,  3  MIL  539.  This  case  is  even 
stronger  than  above,  as  original  commissioners  of 
electrical  control  were  appointed  by  mayor,  comp- 
troller and  commissioners  of  public  works.  §  605 
C.  C.  P.  can  be  invoked  only  in  cases  which  are 
practically  suits  against  the  state.  Doody  v.  Frits- 
cher,  24  Week.  Dig.  474  ;  S.  C,  G.  T.  Zd  Dept 

II.  The  plaintiflTs  electrical  conductors.  Sixth 
avenue  south  of  Fourteenth  street,  have  never  be- 
come imlawful,  and  therefore  cannot  be  removed. 
§  5,  Chap.  716,  Laws  of  1887,  prescribes  in  order  to 
make  electrical  conductors  unlawful  and  subject 
to  removal,  it  must  be  **  the  opinion  of  the  board 
heretofore  constituted,  that  in  any  street  or  locality 
of  said  city,  a  suflScient  construction  of  conduits  or 
subways  underground,  shall  have  been  made  ready 
under  the  provisions  of  this  act,  reference  being  had 
to  the  general  direction  and  vicinity  of  the  electrical 
conductors  then  in  use  overhead."  It  is  admitted 
in  defendants'  answer  at  end  of  subdivisions  3  and 
5  of  paragraph  "  First,'*  that  there  was  and  is 
no  subway  or  underground  conduit  in  Sixth  avenue 
below  Fourteenth  street,  suitable  for  electric  light 
wires  or  conductors.  The  last  lines  of  subdivision 
3  of  paragraph  1  of  answer,  reads  :  "But  they 
aver  that  there  were  subways  and  underground 
conduits  for  telegraph  and  telephone  wires,  but 
none  suitable  for  electric  lighting  wires  or  con- 
puctors."  And  the  first  lines  of  the  third  and  last 
paragraph  of  the  answer:  •'Further  answering  the 
said  complaint,  the  defendants  allege  that  the  board 
of  electrical  control  are  now,  and  have  at  all  times 
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been,  ready  and  willing  to  entertain  an  application 
by  the  plaintiff  for  a  permit  to  string  wires  upon 
poles  of  reasonable  size,  suitable  for  the  business  of 
electric  lighting,  etc.,  etc."  Here  are  two  confes- 
sions that  other  facilities  are  needed,  and  that  suit- 
able facilities  do  not  exist,  either  underground  or 
overhead,  if  these  electrical  conductors  be  in- 
terfered with  or  cut  down.  The  answer,  affidavit 
of  Smith,  complaint,  permit,  affidavit  of  Moore, 
affidavit  of  Kelly,  and  the  bills,  checks  and  re- 
ceipts, show  that  the  wires  are  lawfully  on  those 
poles.  The  case  of  the  People  v.  Met.  Telegraph 
and  Tel.  Co.,  11  Abb.  N.  C.  304,  can  have  lio  bear- 
ing, as  that  was  a  suit  on  behalf  of  the  people  to 
enjoin  the  maintenance  of  a  nuisance,  and  the  charge 
of  the  learned  justice  can  have  no  bearing  upon  this 
case,  as  the  plaintiff  makes  no  objection  and  does 
not  deny  defendant's  right  to  cut  the  poles  in  ques- 
tion down  to  a  proper  standard,  but  only  denies  their 
right  to  destroy  its  property  under  a  false  pretense 
of  doing  their  duty  and  before  they  have  complied 
with  the  statute  by  having  subways  prepared  and 
giving  proper  notice.  The  poles  were  on  Sixth 
avenue  when  the  plaintiff's  wires  were  put  on  them, 
and  it  is  not  claimed  that  they  were  nuisances.  The 
wires  were  put  on  them  with  defendants'  permission, 
and  as  long  as  those  poles,  or  any  portion  of  them, 
are  or  is  necessary  to  support  these  wires,  and  until 
they  become  unnecessary  for  such  purpose,  they  are 
not  nuisances.  No  mere  whim  or  opinion  of  the 
board  of  electrical  control  can  make  them  nuisances, 
or  liable  to  removal  until  the  law  has  been  complied 
with.  Under  theAct  of  1879,  chap.  512,  as  amended 
by  the  Act  of  1882,  chap.  73,  the  plaintiff  was  en- 
titled to  maintain  its  wires  or  electrical  conductors 
upon  complying  with  the  law.  The  law  was  com- 
plied with  by  obtaining,  for  good  and  valuable  con- 
sideration, a  franchise  from  the  common  council  and 
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permission  of  the  board  of  electrical  control,  and  the 
rule  printed  on  the  back  states  that  the  peraodts  are 
good  till  subways  are  provided.  This  made  a  full 
compliance  with  the  law,  and  until  the  law  which 
takes  away  its  rights  is  complied  with  by  defendants, 
no  power  short  of  an  amendment  to  the  constitution 
can  divest  it  of  those  rights.  The  property  rights 
of  the  plaintiff  in  these  electrical  conductors  is  not 
to  be  dealt  with  lightly.  This  company's  capital  of 
$1,000,000,  and  its  bonds  amounting  to  $300,000  are 
invested  largely  in  these  electrical  conductors  which 
the  law  recognizes  and  the  decisions  hold  to  be 
property,  American  Union  Telegraph  Company  r. 
Middleton,  80  N.  Y.  408  ;  N.  Y.  0.  &  W.  R.  R.  Com- 
pany V.  Telegraph  Company,  36  Hun^  205.  The 
franchise  to  operate  these  electrical  conductors  is  a 
thing  of  value  and  is  property.  It  was  obtained 
from  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York  for  a  valuable  consideration,  to 
wit,  one  arc  light  to  be  furnished  the  city  gratis  for 
every  fifty  lights  furnished  private  consumers.  Con- 
cerning city  franchises,  in  The  People  v.  O'Brien, 
111  N.  F.  41,  Chief  Justice  Rugeb  says  :  '*It  is,  how- 
ever, earnestly  contended  for  the  state  that  such  a 
franchise  is  a  mere  license  of  privilege  enjoyable 
duing  the  life  of  the  grantee  only,  and  revokable  at 
the  will  of  the  state.  We  believe  this  proposition 
to  be  not  only  repugnant  to  justice  and  reason  but 
contrary  to  the  uniform  course  of  authority  in  this 
country.  The  laws  of  this  state  have  made  such 
interests  taxable,  inheritable,  alienable,  subject  to 
levy  and  sale  under  execution  to  condemnation 
under  the  exercise  of  the  right  of  eminent  domain, 
and  invested  with  all  the  attributes  of  property 
generally."  *'  The  contention  that  securities,  rep- 
resenting a  large  portion  of  the  world's  wealth 
are  beyond  the  protection  of  the  constitution, 
and  are  subject  to  the  arbitrary  will  of  successive 
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legislatures  to  sanction  or  destroy  at  their  pleasure 
or  discretion,  is  a  proposition  repugnant  to  reason 
and  justice  as  wdll  as  to  the  traditions  of  the  Anglo- 
Saxon  race."  If  the  people  represented  in  the  leg- 
islature cannot  destroy  this  property,  a  fortiori,  a 
mere  creature  of  the  legislature  created  for  local 
purposes  cannot. 

III.  The  board  of  electrical  control  had  no  author- 
ity to  revoke  plaintiff's  permit  without  reason  or 
reasonable  notice.  U.  S.  111.  Co.  v.  Grant,  3  Ann. 
Rep.,  Com.  El.  Cont.,  pp.  135,  136,  142  and  144. 
(Opinion  of  Andrews,  J.)  The  order  in  above  case 
was  reversed  but  upon  the  sole  ground  that  the  dan- 
gerous iminsulated  wires  were  ipso  facto  a  nuisance 
and  therefore  an  incumbrance  and  the  commissioner 
of  public  works  in  cutting  the  wires  acted  without 
regard  to  the  board  of  electrical  control.  In  all 
other  particulars,  the  opinion  of  Judge  Andrews  was 
coincided  with.  lb.  pp.  151, 157, 160, 161, 162,  (end), 
163,  164,  165.  The  license  of  the  board  **  having 
been  acted  upon  and  something  done  by  the  license 
in  consideration  thereof,  it  has  become  invested  with 
the  qualities  of  a  contract.*'  U.  S.  111.  Co.  v.  Grant, 
etc.,  supra,  p.  160,  161,  (Opinion  of  Barrett,  J.)  ; 
Peo.  V.  O'Brien,  supra. 

IV.  The  plaintiff  has  a  right  in  and  to  part  of  the 
poles  which  support  the  electrical  conductors.  Not 
only  do  we  contend  that  the  bureau  of  incumbrance 
can  not  cut  down  the  poles,  if  by  so  doing  the  elec- 
trical conductors  of  the  plaintiff  are  cut  down  ;  but 
we  offer  incontestable  evidence  of  plaintiff^s  right  to 
these  poles.  The  defendants  by  giving  permission 
to  plaintiff  to  put  its  wires  or  electrical  conductors 
on  those  poles,  sanctioned  their  existence  ;  and  as 
the  greater  always  includes  the  less,  and  a  grant  or 
permission  always  includes  that  without  which  the 
grant  or  permission  would  be  useless,  so  the  right 

to  string  wires  includes  the  necessary  support  for 
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such  wires,  and  as  the  cutting  down  of  such  poles 
cannot  be  unaccompanied  by  the  destruction  of  the 
electrical  conductors  or  wires  any  more  than  the 
taking  away  of  a  building  foundation  can  be  unac- 
companied by  its  total  collapse,  so  the  poles  cannot 
be  cut  down.  Qui  concedit  aliquid,  conceders  videtur 
et  id,  sine  quo  concessio  est  irrita,  sine  quo  res  ipsa  esse 
non  protest.  This  is  the  law  laid  down  by  Lord  Coke 
and  followed  by  all  courts  from  his  time  to  the 
present. 

V.  No  possible  injury  could  come  to  defendants  by 
a  retention  of  the  injunction  pendente  lite,  while  its 
denial  would  work  irreparable  injury,  not  only  to 
plaintiflf,  but  to  the  public.  In  such  a  case  the  in- 
junction should  be  granted,  and  that  even  where  the 
equities  may  be  fully  denied.  Bank  of  Monroe  t?. 
Schermerhorn,  Clark's  Ch.,  305  (end)  ;  Hammond  t?. 
Hammond,  lb.  151 ;  Anderson  v.  Roberts,  2  John. 
Ch.  205  ;  New  v.  Bane,  10  Paine,  502  ;  Mead  v. 
Richards,  4  Edw.  Ch.  657  ;  Carpenter  v.  Danford,  18 
Abb.  227  ;  N.  Y.  Jockey  Club  case,  N.  Y.  Law  Jour- 
nal, Aug.  22,  1889. 

William  H.  Clark,  counsel  to  the  corporation,  and 
David  J.  Deanot  counsel,  for  respondents,  argued  : — 

I.  The  defendants  are  state  officers,  and  this  court 
has  no  jurisdiction  to  grant  or  to  continue  the  in- 
junction, §  605  of  the  Code  of  Civil  Procedure  re- 
quires that  an  application  for  an  injunction  restrain- 
ing a  state  officer  or  board  of  state  officers  or  person 
employed  by  him  or  them,  from  the  performance  of 
a  duty  imposed  by  statute  must  be  made  to  the 
supreme  court  at  a  general  term  thereof.  First — 
So  far  as  the  board  of  electrical  control  is  concerned, 
there  can  be  no  question  but  that  it  is  protected  by 
the  restrictions  of  the  section.  Without  reviewing 
the  legislation  touching  the  board  of  commissioners 
of  electrical  subways,  it  is  sufficient  to  say  that  by 
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chapter  716  of  the  Laws  of  1887,  the  then  members 
of  said  board  were,  with  the  mayor  of  the  city,  con- 
stituted a  board  of  electrical  control  in  and  for  the 
city  of  New  York.  The  members  of  said  board, 
therefore,  held  their  oflSce,  not  by  virtue  of  appoint- 
ment by  any  city  oflBcer  or  municipal  ordinance,  but 
under  an  act  of  the  legislature  of  the  state.  The 
commissioners  can  be  removed  only  by  the  governor 
of  the  state,  who  has  power  to  fill  all  vacancies  (see 
§  6,  chapter  499,  Laws  of  1885,  and  §  1,  chapter  716, 
Laws  of  1887.  They  receive  payment  from  the  state 
comptroller  (see  §  7,  chapter  503  of  the  Laws  of 
1886,  and  §  1,  chapter  716,  Laws  1887).  The  fol- 
lowing authorities  support  the  proposition:  Max- 
imilian V.  Mayor,  62  N.  Y.  160.  In  which  case 
it  was  held  that  the  commissioners  of  public  chari- 
ties and  corrections  of  the  city  of  New  York,  although 
appointed  by  the  comptroller  of  the  city,  were  offi- 
cers of  the  state  government  and  not  of  the  city. 
Tone  V.  Mayor,  70  N.  Y.  157.  The  case  last  cited 
followed  the  Maximilian  case,  and  held  that  the 
comptroller,  counsel  to  the  corporation  and  recorder, 
who  constituted  the" board  of  revision  and  correction 
in  the  city  of  New  York,  were  state  officers.  Heiser 
V.  Mayor,  104  N.  Y.  68.  Which  case  holds  that  a 
board  of  assessors  engaged  in  the  improvement  of 
Eighth  avenue,  in  the  city  of  New  York,  was  a 
board  of  state  officers  and  not  of  city  officers.  In 
the  case  of  McGinness  against  the  present  defendant, 
the  board  of  electrical  control,  at  a  special  term  of 
this  court.  Judge  O'Gorman  declined  to  pass  directly 
upon  the  question  under  consideration,  as  it  was 
unnecessary  in  the  determination  of  the  matter  then 
before  the  court,  viz.,  the  alleged  unconstitutionality 
of  the  Act  of  1887  ;  but  his  opinion  upon  the  point 
is  clearly  shown  in  these  words  :  "  It  seems  to  me 
that  the  intention  of  the  Subway  Act  of  1887  was 
to  create  a  board  of  commissioners  representing  the 
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state  and  its  authority  for  the  purpose  of  regulating 
the  use  of  the  public  streets  of  the  city  by  appar- 
atus necessary  for  the  most  convenient  and  advan- 
tageous conducting  and  diffusing  of  electrical  power 
and  light.  That  the  right  to  do  so  exists  in  the 
state,  through  its  legislature,  seems  to  be  beyond 
question."  Superior  Court,  MSS.,  September  24, 
^  1887.  Second — The  defendants  other  than  the  mem- 
bers of  the  board  of  Electrical  Control,  in  the  per- 
formance of  the  work  complained  of,  were  also  state 
oflScers  or  agents,  and  thus  also  within  the  provis- 
ions of  §  605  of  the  Code.  §  3  of  chap.  716  of  the 
Laws  of  1887,  creating  the  board  of  Electrical  Con- 
trol, declares,  "  This  provision  is  made  a  police  reg- 
ulation in  and  for  the  city  of  New  York,  and  in  case 
the  several  owners  of  such  wires,  and  the  owners  of 
such  poles,  fixtures  or  devices  shall  not  cause  them 
to  be  removed  from  such  street  or  locality  aS  re- 
quired by  such-  notice,  it  shall  be  the  duty  of  the 
commissioner  of  public  works  of  said  city  to  cause 
the  same  to  be  removed  forthwith  by  the  bureau  of 
incumbrances  upon  a  written  order  of  the  mayor  of 
said  city  to  that  effect."  This  application  is  to 
restrain  the  officers  above-named  from  the  perform- 
ance of  the  duty  imposed  by  the  statute  quoted. 
In  the  performance  of  that  duty  they  were  obeying 
the  command  of  the  legislature,  and  were,  pro  hac 
vice,  officers  of  the  state  and  not  of  the  city.  The 
following  authorities  fully  support  this  proposition  : 
In  Russell  v.  Mayor,  2  Den.  461.  The  facts  are  very 
similar  to  those  of  the  present  case.  By  an  act  of 
the  legislature  the  mayor  or  recorder,  with  the  con- 
sent of  any  two  aldermen,  were  authorized  to  order 
any  building  which  should  be  on  fire,  or  which  they 
might  deem  hazardous  or  likely  to  take  fire,  or  to 
convey  the  fire  to  other  buildings,  to  be  pulled  down 
or  destroyed.  Acting  under  the  authority  so  con- 
ferred the  officers  named  directed  the  destruction  of 


EAST  RIV^R  ELECTRIC  LIGHT  CO.  v.  GRANT.  565 

Respondents*  points. 

a  building  containing  a  stock  of  goods  owned  by  the 
plaintiff,  to  recover  damages  for  which  an  action 
was  brought  against  the  city.  It  was  held  that  the 
power  conferred  was  a  police  regulation,  and  that 
the  mayor  and  the  other  officers  named  were  acting, 
not  as  officers  of  the  city,  but  as  officers  of  the  state 
in  the  performance  of  an  act  authorized  by  statute. 
Senator  Porter  fully  considers  the  question  and  the 
authorities  and  reaches  the  following  conclusion  : 
*•  I  have  therefore  come  to  the  conclusion,  that  the 
act  of  the  mayor  and  two  aldermen,  in  blowing  up 
the  store  in  question,  was  not  the  act  of  the  defend- 
ants, nor  one  for  which  they  are  responsible,  but 
that  it  was  done  by  officers  created  by  the  law  of 
the  state,  who  are  not  amenable  to  the  common 
council  for  their  acts  in  the  premises."  The  court 
spoke  with  approval  of  the  opinion  of  Mr.  Justice 
Oakley  when  the  case  was  at  the  special  term  of 
this  court,  which  opinion  is  also  followed  by  the 
general  term  of  this  court,  and  upon  this  point  was 
as  follows  :  (See  case  above  cited  page  465.)  •*  The 
law,  under  which  the  mayor  and  two  aldermen  acted, 
does  not  make  them  the  agents  of  the  corporation ; 
for  it  is  clear  that  it  invests  them  with  power  to  act 
in  the  premises  according  to  their  own  discretion, 
and  against  even  the  express  prohibition  of  the  de- 
fendants. *  *  *  In  truth,  I  consider  the  act  as  in- 
tended to  create  an  agency,  independent  of  the  cor- 
poration, for  the  purpose  of  preventing  the  extension 
of  fires.  The  corporation,  as  such,  is  not  connected 
with  it  any  more  than  it  would  have  been  if  the  law 
had  designated  three  members  of  the  chamber  of 
commerce  to  perform  the  duties  assigned  to  the 
mayor  and  the  two  aldermen.  The  corporation  is 
not  responsible  for  their  acts  any  further  than  the 
law  has  made  them  so."  The  general  term,  after 
quoting  as  above,  states,  '*this  covers  the  whole 
ground."      To  the  same  effect  are  the  following. 
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most  of  which  have  been  already  cited  :  Maximilian 
V.  Mayor  {supra)  ;  Tone  v.  Mayor  {supra) ;  Hiser  v. 
Mayor  {supra) ;  Lloyd  v.  Mayor,  5  N.  Y.  374.  It 
will  be  noted  that  in  all  the  cases  cited  the  con- 
trolling feature  is  that  the  grant  of  power  is  made 
not  to  the  municipality  so  that  the  act  is  a  corporate 
act,  but  to  certain  designated  oflScers  who  thereby, 
for  the  purpose  named,  become  agents  of  the  state. 
The  case  of  People  ex  rel.  Ryan  t?.  Civil  Service, 
etc.,  of  New  York,  17  Abb.  N.  C.  64,  is  to  be  distin- 
guished from  the  present  case.  In  that  case  it  was 
held  that  the  aqueduct  commissioners  appointed  by 
chapter  490  of  the  Laws  of  1883,  were  city  and  not 
state  oflScers.  The  question  at  issue  was  whether  the 
employees  of  the  board  should  be  examined  by  the 
Civil  Service  board  of  the  city  or  of  the  state.  The 
opinion  was  given  at  special  term  by  Mr.  Justice 
Lawrence,  and  was  largely  based  upon  the  terms 
of  the  act  appointing  the  aqueduct  commissioners, 
which  he  fully  reviews,  and  holds  that  it  was  the 
intent  of  the  legislature  to  make  the  work  of  build- 
ing the  aqueduct  a  corporate  work  of  the  city  of 
New  York,  and  the  commissioners  agents  of  the  city. 
An  examination  of  the  exhaustive  analysis  of  that 
act,  as  made  by  Mr.  Justice  Lawrence,  will  show 
that  the  provisions  therein  which  led  to  his  conclu- 
sion are  not  found  in  the  act  under  which  these 
defendants  are  doing  the  work  complained  of.  The 
decision  in  the  case  cited  was  largely  controlled  by 
the  judgment  of  the  Court  of  Appeals  in  the  case  of 
Bailey  v.  The  Mayor,  2  De7i.  433,  in  which  it  was 
held  that  the  commissioners  of  the  old  Croton 
aqueduct  were  city  oflRcers.  That  case,  as  reported 
in  2  Den.,  is  immediately  followed  by  the  case  of 
Russell  V.  The  Mayor,  {supra),  decided  by  the  same 
court  at  the  same  time,  and  Senator  Porter,  who 
delivered  the  opinion  in  the  latter  case,  above  quoted 
from,  in  the  former  case  voted  in  favor  of  the  prop- 
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osition  that  the  aqueduct  commissioners  were  city 
oflScers.  It  must  be  admitted  that  the  facts  of  the 
present  case  are  more  nearly  analogous  to  those  of 
Russell  V.  The  Mayor  than  to  those  of  Bailey  v.  The 
Mayor  or  of  the  Ryan  Case. 

II.  The  plaintiff  shows  no  rights  in  respect  of  the 
poles  in  question.  The  argument  of  the  learned 
counsel  for  the  plaintiff  is  based  upon  the  assump- 
tion that  the  plaintiff  has  a  lease  from,  or  contract 
with,  the  owners  of  the  poles,  giving  to  the  plaintiff 
a  right  to  the  use  thereof.  An  examination  of  the 
complaint  and  affidavit  upon  which  this  application 
is  made  discloses  no  such  fact.  The  only  allegation 
which  even  remotely  touches  the  question  is  found 
in  paragraph  VII.  of  the  complaint,  in  which  the 
plaintiff  says  that  the  defendants  have  commenced 
to  cut  down  the  plaintiffs  wires,  and  the  poles  upon 
which  the  same  are  placed,  •'  notwithstanding  the 
fact  that  said  wires  are  lawfully  upon  said  poles.'* 
This  allegation  is  but  the  statement  of  a  conclusion, 
and  is  not  suflBcient  to  put  in  issue  the  right  of  the 
plaintiff  to  the  use  of  the  poles,  especially  in  view 
of  the  fact  that  the  plaintiff,  while  repeatedly  alleg- 
ing ownership  of  the  wires,  is  careful  not  to  allege 
ownership  of  the  poles,  or  any  facts  showing  a  right 
to  the  use  of  the  poles,  except  the  conclusion  above 
quoted  that  the  wires  are  lawfully  upon  the  poles. 
The  defendants  present  the  affidavit  of  William  H. 
Eckert,  one  of  the  officers  of  the  Metropolitan  Tele- 
graph and  Telephone  Company,  which  company  is 
the  lessee  of  a  portion  of  the  poles,  showing  that 
the  plaintiff  applied  to  him  for  permission  to  use 
said  poles,  which  was  refused,  and  that  his  company 
has  no  further  use  for  said  poles.  Also  the  affida- 
vit of  W.  C.  Humstone,  one  of  the  superintendents 
of  the  Western  Union  Telegraph  Company,  the 
owner  of  the  rest  of  the  said  poles,  that  the  plaintiff 
has  never  received  permission  to  string  its  wires 
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upon  said  poles  but  has  **  stolen  the  space  which  it 
occupies,"  and  that  his  company  has  no  further  use 
for  the  poles  owned  by  it.  It  appears,  therefore, 
that  the  poles  in  question  have  been  abandoned  by 
the  owners  and  all  entitled  to  the  use  thereof,  and 
are  unsightly  incumbrances  upon  the  avenue  ;  and 
it  is  therefore  the  manifest  duty  of  the  city  officials 
to  cause  the  removal  of  the  same.  The  poles,  when 
they  became  unnecessary  for  the  purposes  for  which 
they  were  erected,  were  nuisances  and  liable  to  be 
removed  as  such.  People  v.  Metropolitan  Telephone 
Company,  11  Abb.  N.  C.  304.  In  the  case  cited  it 
was  held  by  Mr.  Justice  Lawrence,  that  poles  which 
were  of  unnecessary  height  and  size  were  a  nuisance, 
even  though  poles  of  proper  dimensions  might  be 
lawful.  It  must  necessarily  follow  that  when  the 
poles  were  abandoned  by  those  who  were  authorized 
to  construct  and  use  them,  they  became  nuisances. 
If  the  plaintiff  has  seen  fit  to  string  its  wires  upon 
structures  which  are  nuisances,  such  use  cannot 
restore  the  lawful  character  of  the  structures,  or  if 
it  has  seen  fit  to  string  its  wires  without  right  or 
privilege,  upon  structures  which  but  for  such  act 
would  have  become  nuisances,  such  unauthorized 
use  cannot  make  lawful  the  character  of  the  structure. 

By  the  Court. — Sedgwick  Ch.  J. — The  action  was 
for  an  injunction  restraining  the  defendants  from 
proceeding  to  remove  the  wires  of  the  plaintiff  from 
certain  poles  in  the  6th  avenue  from  18th  street  to 
Carmine  street, 

I  am  of  opinion  that  the  views  expressed  by  the 
learned  judge  below  in  dissolving  the  temporary 
injunction  were  correct.  Some  considerations,  not 
pertinent  to  the  view  he  took,  may  be  adduced  in 
support  of  this  result. 

The  complaint  was  demurrable.  It  placed  the 
plaintiffs  right  to  use  the  poles  upon  his  possessing 
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a  franchise  under  the  terms  of  an  ordinance  as  fol- 
lows: **that  permission  and  authority  are  hereby 
given  and  granted  unto  the  East  River  Electric 
Light  Company  to  place,  construct  and  to  use  wites, 
conduits  and  conductors  for  electrical  purposes  in 
the  city  of  New  York,  and  over  and  under  the 
streets,  avenues,  etc.,  according  to  such  plans  as 
may  be  directed,  approved  or  allowed  by  and  sub- 
ject to  the  powers  of  the  Electrical  Subway  Com- 
missioners and  to  the  provisions  of  chapter  499  of 
the  Laws  of  1885."  There  was,  however,  no  allega- 
tion of  fact  to  show  that  the  plaintiff  "  strung  its 
electric  wires"  according  to  the  plan  and  the  pro- 
visions referred  to  in  the  ordinance.  There  was  no 
averment  that  it  had  received  a  permit  from  the 
board  of  electrical  control  to  use  the  poles  for  the 
wires.  It  alleged  a  matter  of  law  only,  that  it 
strung  its  wires  "  pursuant  to  the  authority  con- 
ferred upon  it  by  law." 

The  plaintiff  did  not  show  a  right  to  the  equita- 
ble and  discretionary  relief  of  injunction.  The 
object  of  the  relief  as  asked  was  to  restrain  the  com- 
mission of  a  trespass.  The  facts,  however,  stated 
in  the  complaint  and  in  the  affidavit,  did  not  prove 
that  the  plaintiff  could  not  obtain  full  and  adequate 
relief  by  the  recovery  of  damages. 

It  was  admitted  on  the  argument  that  the  board  of 
electrical  control  could,  upon  reasonable  notice,  for 
reasonable  cause,  require  the  plaintiff  to  remove  its 
wires  from  the  poles.  It  appeared  that  there  was 
reasonable  cause  on  which  the  board  could  act,  for 
instance,  the  poles  themselves  were  encumbrances 
which  might  be  lawfully  removed,  and  the  poles 
were  of  a  size  that  was  not  necessary  to  the  busi- 
ness of  the  plaifitiff.  Therefore  the  right  of  plaint- 
iff, construing  all  things  most  favorable  to  it, 
was  to  maintain  the  wires  until  such  reasonable 
notice.     The  plaintiff  did  not  show  what  the  time 
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of  reasonable  notice  would  be ;  and  of  course  did 
not  show  the  extent  of  the  damages  the  plaintiff 
would  suffer  from  not  being  permitted  to  retain  its 
wires  upon  the  poles  during  the  lapse  of  that  time. 

The  plaintiff  In  part  relies  upon  a  permit  of  the 
board  that  authorized  the  plaintiffs  **  to  string  four 
wires  on  existing  poles  on  6th  avenue  from  18  th 
street  to  Carmine  Street."  The  permit  necessarily 
referred  to  the  poles  as  then  rightfully  there.  It 
was  not  implied  that  the  permit  should  operate  after 
the  poles  ceased  to  be  rightfully  in  the  streets. 

The  order  should  be  aflBrmed  with  $10  costs  to 
abide  the  event  and  the  disbursements  to  be 
taxed. 

Tbuax  and  DuaRo.  JJ.,  concurred. 
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BERNARD  BRADY.  Appellant,  v.  THE  MAYOR. 
ETC.,  OF  THE  CITY  OF  NEW  YORK,  Respon- 
dent. 

Trial— stay  impending  appeal  to  general  term  in  another  action. 

I 

Before  Sedgwick,  Ch.  J.,  and  O'Gobman,  J. 

Decided  May  6, 1880. 

Appeal  from  order  staying  proceedings. 

This  action  is  brought  to  recover  a  certain  sum  of 
money  alleged  to  be  due  the  plaintiff,  as  assignee  of 
one  John  Brady,  under  a  contract  made  between' 
said  John  Brady  and  the  city  of  New  York  for  regu- 
lating and  grading  Ninety -fifth  street.  Previous  to 
the  commencement  of  this  action  twp  judgjiaents 
had  been  recovered  against  this  defendant  upon  the 
same  contract,  one  by  John  Brady  and  the  other  by 
Bernard  Brady,  his  assignee.  Before  the  action 
hereinafter  mentioned  brought  by  this  defendant, 
the  Laflin  and  Rand  Powder  Company  and  Henry 
Judson  Morris,  each  claiming  an  interest  in  any 
moneys  payable  under  said  contract  by  virtue  of 
assignments,  had  commenced  actions  against  this 
defendant.  Thereupon  this  defendant  commenced 
an  action  in  equity  against  this  plaintiff,  John  Brady, 
the  Laflin  and  Rand  Powder  Company  and  Henry 
Judson  Morris,   making  in  the  complaint   various 
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allegations  of  fraud  in  procuring  the  contract,  and 
the  said  two  judgments,  and  praying  that  the 
defendant  be  restrained  from  offering  in  evidence 
the  two  judgments  hereinbefore  mentioned  and  from 
prosecuting  the  present  action  ;  also,  that  said  judg- 
ments be  reviewed,  vacated  and  set  aside  ;  that  the 
contract  be  declared  void,  and  any  moneys  paid  by 
the  city  in  excess  of  the  reasonable  value  of  said 
work  be  recovered.  At  the  commencement  of  said 
action  an  order  of  injunction  was  granted  by  this 
court  restraining  the  prosecution  of  this  action  and 
two  actions  in  which  the  defendant,  the  Laflin  and 
Rand  Powder  Company  and  Henry  Judson  Morris 
were,  respectively,  plaintiffs.  The  several  defend- 
ants to  that  action  demurred  to  the  complaint.  The 
demurrers  were  sustained  at  special  term,  and 
orders  and  interlocutory  judgments  sustaining  them 
were  entered.  Thereupon  the  defendant  in  this 
action  moved  for  an  order  staying  it  and  all  pro- 
ceedings in  it  pending,  and  until  the  final  determin- 
ation of  the  said  action  brought  by  the  defendant 
herein.  Pending  this  motion,  it  appealed  to  the 
general  term  from  said  interlocutory  judgment.  The 
motion  was  granted  at  special  term  upon  defendant 
making  a  stipulation  as  to  the  argument  of  the 
appeal.  From  the  order  entered  on  the  motion 
plaintiff  appealed  to  the  general  term. 

L.  Laflin  Kellogg,  attorney  and  of  cooise-,  .or 
appellant,  argued  : — 

I.  The  judge  at  chambers  had  no  power  to  grant  the 
order  staying  proceedings  in  this  action.  Spears  v. 
Matthews,  66  N.  Y.  128;  Fellows  v.  Heermans,  13 
Ahh.  N.  S.  1;  Emmons  v.  Campbell,  22  Hun,  582. 

II.  If  it  were  a  matter  of  discretion,  it  should  not 
be  exercised  in  this  or  in  any  other  case.  First — 
Because  it  grants  a  provisional  remedy  where  a 
judge  of  the  same  court,  after  full  hearing  upon  all 
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the  facts,  has  denied  the  right  to  that  provisional 
remedy.  Second — Because  it  permits  one  judge  to 
reverse  the  ruling  of  another  judge  of  the  same  court, 
thus  giving  him  powers  which  are  only  accorded  to 
an  appellate  court.  Third — Because  the  exercise  of 
such  a  right  would  render  it  entirely  useless  for  a 
person  to  move  to  vacate  a  temporary  injunction  if 
upon  its  vacation  another  judge  could  immediately 
reinstate  it  upon  the  same  facts.  Fourth — Because 
all  the  evidence,  as  appears  upon  the  different 
appeals  herein,  shows  that  there  was  not  the  slight- 
est justification  for  ever  granting  any  injunction. 

Ill,  It  was  certainly  error  in  the  judge  at  special 
term  to  grant  a  stay  of  proceedings  until  the  final 
determination  of  the  action.  This  order,  in  effect, 
says  that,  even  if  the  general  term  of  this  court  find 
against  the  city  both  upon  the  demurrer  and  upon 
the  injunction,  even  in  that  case,  notwithstanding 
the  judgment  of  the  appellate  court,  the  stay  shall 
be  continued  until  the  Court  of  Appeals  has  heard 
the  case.  This  right  should  be  exercised  either, 
first,  by  the  general  term,  or,  second,  after  the  gen- 
eral term  had  decided  the  case,  or  third,  after  the 
city  had  manifested  an  intention  to  or  had  appealed 
to  the  Court  of  Appeals. 

Henry  R.  Beekman,  counsel  to  the  corporation,  and 
David  J.  Dean  and  Arthur  H.  Hasten  of  counsel,  for 
respondent,  argued: — 

I.  The  books  show  numerous  instances  where 
similar  orders  have  been  made  under  analogous  cir- 
cumstances. Franklin  v.  Catlin,  43  Super.  Ct.  138; 
Matthews  t?.  Shaffer,  19  Week.  Dig.  456;  Brown  v. 
May,  17  Abb.  N.  C.  205;  Prems  v.  Smith,  10  Abb.  N. 
S.  90. 

II.  The  order  was  a  discretionary  one,  and  will 
not  be  disturbed  unless  the  court  below  improperly 
exercised  its  discretion.     Peo.  v.  Northern  Railroad 


574  MAYER  V.  HAARKTff. 


Sutemeni  of  the  Case. 


Company,    53    Barb.   98   (aflirmed  42   N.   Y.   217; 
Schmidt  Exr.  v.  Levy,  et  al.,  66  Barb.  496. 

III.  An  entirely  different  principle  was  involved 
in  Fellows  v.  Heermans,  13  Abb.  N.  S.  1.  The 
decision  was  based  upon  the  theory  that  the  Code, 
by  providing  for  an  injunction  in  an  action  before 
judgment,  impliedly  excluded  an  injunction  after 
judgment,  and  was  expressly  limited  to  the  case  of 
a  judgment  in  the  same  action.  Spears  v.  Matthews, 
66  N.  Y.  128;  Emmons  v.  Campbell,  22  Hun,  582. 
etc.,  were  decided  upon  the  authority  of  Fellows  v. 
Heermans. 

By  the  Coubt. — Sedgwick,  Ch.  J. — ^Under  the  cir- 
cumstances of  the  case,  I  am  of  opinion  that  it  was 
within  the  power  of  the  court  below  to  postpone 
the  trial  for  the  purpose  of  gaining  the  benefit  of  a 
decision  at  general  term  in  the  case  of  the  Mayor, 
etc.,  against  the  present  plaintiff  and  others.  The 
order  stayed  proceedings  generally,  but  the  proceed- 
ing aimed  at  was  the  trial.  I  think,  however,  that 
there  should  not  have  been  a  stay  until  the  final 
determination  of  the  action. 

The  order  should  be  modified  and  affirmed  with- 
out costs. 

0*GoBMA.N,  J.,  concurred. 


LUDWIG  I.   MAYER,    Appellant,  v.    JOHN    W. 

HAAREN,  Respondent. 

Payment^  teatimony  respecting  when  admiaaible,  although  drfence  not 
pleaded — Impropriety  qfactiony  questiona  as  to  knowledge  of  when  admis- 
sible— Refusal  to  charge— New  trial  for  newly-discooered  evidence^  when  lud 
granted. 

This  action  was  brought  by  the  plaintiff,  a  real  estate  broker,  upon  a  special 
contract  for  the  sale  of  four  houses  and  lots  belonging  to  the  defendant, 
under  which  plaintiff  was  to  receive  one-third  of  all  the  defendant  should 
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realize  from  such  sale  over  and  above  $44,000.  The  complaint  alleged  a 
payment  on  accoont  of  the  contract.  The  answer  put  in  issue  all  the 
material  allegations  of  the  complaint.  There  was  no  defence  of  pay- 
ment. 

On  the  trial  plaintiff  testified  that  defendant  had  made  a  payment  on  account 
of  the  contract.  Held,  that  questions  on  his  cross-examination  tending 
to  show  that  even  if  a  payment  was  made,  it  was  not  made  on  the  contract, 
but  for  another  and  entirely  different  purpose  and,  as  made,  tended  to  con- 
firm the  theory  of  the  defence,  were  properly  allowed. 

Plaintiff  having  predicated  his  claim  to  an  extraordinary  laige  compensation 
upon  the  assertion  that  he  could  have  secretly  received  and  appropriated 
to  himself  $1,000;  that  at  first  he  intended  to  retain  that  sum,  but  apprised 
the  defendant  of  it  because  he  thought  he  could  do  better  by  so  doing. 
Held,  that  questions  on  his  cross-examination  upon  the  point  whether,  as 
a  broker,  he  knew  that  it  would  have  been  wrong  to  take  the  $1,000,  were 
properly  allowed;  his  appreciation  of  the  obligations  resting  on  him, 
whether  he  considered  himself  as  defendant's  agent  or  broker  being  legiti- 
mate subjects  of  inquiry  as  affecting  his  credibility. 

Defendant  having  testified  that  it  was  i>art  of  the  agreement  that  if  plaintiff 
did  not  sell  all  the  houses  and  lots,  he  should  get  only  the  usual  commis- 
sions on  what  he  did  sell.  Held,  on  this  ground,  as  well  as  on  the  ground 
that  the  contract  was  indivisible,  that  a  refusal  to  charge  that  on  the  one 
house  sold  the  plaintiff  was  entitled  to  one-third  of  the  amount  reallssed 
in  excess  of  $11,000,  was  correct. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered  evidence 
unless  it  is  of  a  character  that  would  probably  produce  a  different  verdict 
if  a  new  trial  were  had,  nor  where  the  i)arty  asking  the  new  trial  could 
with  due  diligence  have  procured  the  evidence  before  the  close  of  the 
trial 

Before  Fbeedman  and  O'Goeman,  JJ. 

Decided  May  6, 1889. 

» 

Appeal  by  plaintiff  from  judgment  entered  in 
favor  of  the  defendant  upon  the  verdict  of  a  jury, 
and  from  order  denying  plaintiff's  motion  upon  the 
minutes  for  a  new  trial;  also  from  an  order  denying 
his  motion  for  a  new  trial  on  the  alleged  ground  of 
newly-discovered  evidence. 

Kaufman  &  Sanders,  attorneys,  and  Lewis  Sanders 
of  counsel,  for  appellant. 


I 


576  HOXXET  V.  HELLER. 


Statement  of  the  Case. 


Henry  H.  Glass,  attorney,  and  David  LeverUritt  of 
counsel,  for  respondent. 

The  court  (Fkeedman,  J.,  writing,  and  O'Gorman, 
J.,  concurring)  held  the  propositions  set  forth  in 
the  head  note. 


PROSPER  MONNET,  et  al..  Respondents,  v.  FRED- 
ERICK HELLER.,  ET  AL.,  Appellants. 

ConfignetB  to  tell  on  eommls9ion»f  aa  to  right  cf  to  charge  agcUnst  consignors 
a  9um  paid  by  them  to  compromise  a  suit  brought  cigainst  them  for  under- 
valuation of  the  goods — Error  produf-ing  no  injury  ^  not  cause  for  reversal 
as  when  the  appellants  were  erroneously  allowed  {to  which  no  exception  was 
taken)  a  certcUn  sum  which  was  in  excess  qf  the  twns  cltUined  to  Aaee  been 
erroneously  discUlowed  them. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugeo,  JJ. 

Decided  June  21^  1889. 

Appeal  from  a  judgment  in  favor  of  plaintifib 
entered  on  the  report  of  a  referee. 

A.  P.  &  W.  Man,  attorneys,  and  William  Man  of 
counsel,  for  appellants. 

Amoux,  Ritch  &  Woodford,  attorneys,  and  WilUam 
C.  Wallace  of  counsel,  for  respondents. 

By  the  Court. — Truax,  J. — The  complaint  alleged 
that  plaintiffs  consigned  to  the  defendants,  as 
agents,  of  said  plaintiffs  to  sell  on  commission,  cer- 
tain merchandise,  and  that  there  was  due  plain tiflfe 
from  defendants  upon  an  account  between  them 
$18,958.40  '•  being  a  balance  of  said  account  in  favor 
of  said  plaintiflfe  and  against  said  defendants.*' 

The  defendants  admitted  that  plaintiffs  consigned 
to  them,  as  agents  to  sell  on  commission,  certain 
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merchandise,  but  denied  that  there  was  anything 
due  plaintiffs  from  them,  the  defendants.  The 
defendants  also  alleged,  as  a  further  and  separate 
defence  and  as  a  counterclaim,  that  they  had  been 
compelled  to  pay  to  the  custom  authorities  of  the 
United  States  the  sum  of  upwards  of  ten  thousand 
dollars  to  settle  an  action  brought  against  them  by 
said  custom  authorities  because  the  plaintiffs  had 
fraudulently  undervalued  in  entry  for  duties  the 
goods  consigned  by  them  to  defendants  ;  that  there 
was  a  suit  pending  to  recover  from  defendants 
a  large  sum  of  money  because  of  said  fraudulent 
undervaluations  and  that  they,  the  defendants  had 
been  compelled  to  employ  counsel  to  defend  them- 
selves in  the  actions  brought  against  them  by  the 
custom  authorities  of  the  United  States,  and  had 
paid  such  coimsel  a  large  sum  of  money,  and  asked 
that  they,  the  defendants,  be  credited  with  the 
moneys  that  they  had  paid  to  settle  said  action  and 
to  their  counsel.  The  plaintiffs  replied  to  those 
portions  of  the  answer  that  constituted  counter- 
claims. 

The  referee  held  on  the  trial,  that  defendants 
were  entitled  to  be  credited  with  one-half  the  sum 
that  defendants  had  paid  to  compromise  the  action 
that  had  been  brought  against  them  by  the  govern- 
ment of  the  United  States.  The  plaintiffs  have  not 
excepted  to  this  ruling  of  the  referee,  but  the  defend- 
ants have  excepted,  and  allege  that  the  referee 
erred  in  not  crediting  them  with  the  whole  amount 
that  they  had  paid  to  compromise  said  action,  and 
they  also  say  that  the  referee  erred  in  computing 
the  amounts  paid  by  defendants  to  compromise  said 
action.  It  does  appear  that  the  referee  had  made  a 
small  error  in  the  computation  of  the  amount  paid 
as  aforesaid,  but  defendants  cannot  complain  of  this 
because  they  were  not  entitled  to  any  credit  for  the 

sums  paid  to  compromise  said  actions. 

37 
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The  grounds  of  the  action  that  was  compromised, 
as  aforesaid,  are  very  generally,  and  not  very  defi- 
nitely, shown  in  the  appeal  book.  The  attorney  for 
the  defendants  in  that  action  says,  at  folios  365 — 366 
oi  the  case,  ''  I  cannot  at  this  time  state  the  details 
of  that  claim,  but  in  a  general  way  I  remember  that 
it  was  based  upon  a  claim  that  dyes  which  had  been 
imported  by  Heller  &  Merz  had  been  invoiced  at  a 
less  value  than  the  market  value  of  such  goods  in 
France  (from  which  they  mostly  came)  at  the  time 
and  place  of  importation/' 

The  defendants  had  the  burden  of  showing  that 
they  were  authorized  to  compromise  said  action — 
that  is  that  they  were  specially  authorized  by  the 
plaintiffs  in  this  action  to  compromise,  or  that  they 
were  authorized  from  the  nature  of  their  agency. 
They  have  failed  to  prove  either  one  of  these  facts. 
The  referee  refused  to  find  that  the  goods  described 
in  the  invoices,  that  were  made  for  the  entry  of  the 
goods,  had  been  undervalued,  and  his  finding  is 
warranted  by  the  evidence.  If  there  was  no  under- 
valuation there  was  no  reason  why  the  action  should 
be  compromised,  and  the  defendants  in  compromis- 
ing the  action  acted  at  their  own  peril. 

The  referee  did  find  that  the  defendants  were 
authorized  to  retain  and  employ  counsel  to  defend 
said  action,  and  that  they  paid  their  counsel  $2,276; 
but  by  mistake,  presumably,  he  allows  them  $2,250 
for  fees  to  counsel.  This  is  an  error  of  .the  kind 
that,  if  it  is  to  be  corrected  at  all,  should  be 
corrected  on  motion  and  not  on  appeal,  for  the 
error  appears  on  the  face  of  the  judgment  roll. 
But  we  have  seen  that  the  referee  has  allowed 
the  defendants  one-half  of  the  sum  of  ten  thou- 
sand dollars  and  other  sums,  when  in  law  and 
in  fact  he  should  not  have  allowed  them  more 
than  $2,276.     That  is,  he  allowed  the  defendants 
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$6,126.10  instead  of  allowing  them  $2,276.  The 
defendants  were  not  injured  by  this  ruling. 

The  defendants  also  claim  that  the  referee  erred 
in  charging  them  $4,995.05  for  the  goods  on  hand, 
whereas  they  should  have  been  charged  with 
$1,739.55  and  $947.36,  a  total  of  $2,686.91.  But 
even  if  the  referee  has  erred  in  this  respect,  yet  he 
has  not  given  judgment  against  defendants  for  as 
large  a  sum  as  the  evidence  would  have  warranted 
him  in  giving. 

The  judgment  is  aflSrmed  with  posts. 

Sedgwick,  Ch.  J.,  and  Dugbo,  J.,  concurred. 


MILAN  G.  CLAPP,  Respondent,  v.  JOHN  C.  ATTER- 

BURY,  ET  AL.,  Appellants. 

Order  cannot  be  vacated  on  motion  of  a  party  on  the  ground  that  it  is  erro- 
neous— The  general  term  on  an  appeal  from  an  order  denying  such  a  motion 
cannot  inquire  whether  there  was  error  in  the  original  order. 

Before  Sedgwick,  Ch.  J. ,  Fbeedman  and  Tbuax,  JJ. 

Decided  June  28,  1889. 

Appeal  from  an  order  denying  a  motion  to  vacate 
a  former  order. 

Norman  T.  M.  Melliss,  for  appellants. 

Philip  Carpenter,  for  respondent. 

Peb  Cubiam.  The  only  ground  on  which  the  appel- 
lants could  have  claimed  the  order  should  have  been 
vacated,  was  that  the  order  was  erroneous.  It  was 
not  claimed  that  the  former  order  was  made  without 
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notice  or  that  there  was  any  irregularity  of  practice 
as  to  it.  The  order  was  valid  until  reversed  for 
error.  The  learned  judge  below  was  not  bound  to 
hear  an  appeal  from  the  order.  Or,  if  he  still  thought 
there  was  no  error,  even  if  it  were  supposed  that 
error  existed,  a  refusal  to  vacate  was  not  injurious 
to  appellant,  for  he,  unless  there  had  been  laches, 
could  appeal  and  have  the  erroneous  order  reversed. 
And  further  this  court  cannot  proceed  to  inquire  if 
there  were  error  in  the  order  so  long  as  it  is  not 
brought  before  it  upon  an  appeal. 
Order  affirmed,  with  $10  costs. 


JAMES  T.  SWIFT,  et  al..  Appellants,  v.  FERDI- 
NAND  MAYER,  et  al.,  Respokbehts. 

§§  870-871-^2  Code  Civil  Procedure^  order  construed  tu  being  made  under^ 
Jftdavitfor^  inevfficiency  qf. 

Before  Sedgwick,  Ch.  J.,  Tbuax  and  Ingbaham,  JJ. 

Decided  November  2lf  1880. 

Appeal  from  an  order  vacating  an  order  for  the 
examination  of  the  defendants  before  trial. 

The  action  is  brought  to  set  aside  certain  convey- 
ances made  in  1882,  as  fraudulent  as  to  creditors. 
The  affidavit  on  which  (together  with  the  pleadings, 
consisting  of  the  complaint  and  answer,)  the  order 
for  an  examination  was  made,  set  forth  as  facts  mak- 
ing the  examination  material  and  necessary  as  fol- 
lows : 

**  The  said  parties  not  only  have  especial  knowledge 
as  to  the  whereabouts  and  condition  of  any  property 
belonging  to  the  defendants  Ferdinand  Mayer  and 
Benjamin  Mayer,  but  they  and  said  Benjamin  Mayer 
have  substantially  the  only  knowledge  on  the  sub- 
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ject,  and  I  verily  believe  that  th^ir  examination  will 
disclose  the  existence  of  such  property.  The  plaint- 
iffs seek  to  establish  by  this  suit  that  certain  real 
estate  was  conveyed  to  the  defendant  Regina  or 
Rachel  Mayer,  with  the  intent  to  hinder,  delay  and 
defraud  these  plaintifis  as  creditors  of  Ferdinand 
Mayer  and  Benjamin  Mayer,  and  that  said  Ferdinand 
Mayer  and  Benjamin  Mayer,  or  one  of  them,  paid 
the  consideration  for  such  transfer  ;  from  the  very 
nature  of  the  ease,  the  defendants  are  peculiarly 
able  to  give  the  facts  in  regard  to  this  transfer,  facts 
which  the  plaintiffs  must  be  able  to  prove  in  order 
to  safely  proceed  to  the  trial  of  this  action,  and  of 
which  they  are  themselves  ignorant.  I  verily  be- 
lieve that  such  examination  will  elicit  testimony 
which  will  prove  the  allegations  of  the  complaint, 
and  it  is  the  purpose  of  the  plaintiffs  to  use  such 
testimony  on  the  trial  of  this  action." 

The  order  ordered  that  the  defendants  Ferdinand 
and  Regina  or  Rachel  Mayer  be  examined  as  adverse 
parties  and  their  depositions  taken,  and  that  for  that 
purpose  they  appear,  etc.,  and  submit  to  examina- 
tion under  oath  concerning  all  matters  relevant  to 
the  issues  in  the  action.     - 

The  judge  at  special  term  on  vacating  the  order 
wrote  : 

'•  Tbuax,  J. — The  order  which  the  defendant  moves 
to  vacate  is  for  a  deposition  to  be  taken  as  proscribed 
in  article  1,  title  3,  of  chap.  9,  of  the  Code  of  Civil 
Procedure ;  it  is  not  an  order  directing  persons  to 
appear  and  be  examined  under  oath  concerning  mat- 
ters pertaining  to  a  discovery.  The  papers  upon 
which  the  order  was  granted  and  the  order  itself 
shows  this.  The  plaintiff  is,  therefore,  wrong  in 
contending  that  the  papers  upon  which  the  order 
was  granted  need  not  conform  to  rule  83.  The  affi- 
davit upon  which  the  order  was  granted  specifies 
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no  facts  and  circumstances  which  show  that  the 
examination  desired  is  material  and  necessary ;  for 
though  it  be  conceded  that  the  persons  sought  to 
be  examined  *'  have  especial  knowledge  as  to  the 
whereabouts  and  condition  of  any  property  belong- 
ing to  the  defendants »  Ferdinand  Mayer  and  Benja- 
min Mayer,  and  they  and  the  said  Benjamin  Mayer 
have  substantially  the  only  knowledge  on  the  sub- 
ject/' I  cannot  see  how  evidence  as  to  the  where- 
abouts and  condition  of  any  property  belonging  to 
the  defendants,  Ferdinand  and  Benjamin  Mayer,  will 
be  material  and  necessary  to  the  plaintiff  in  the 
trial  of  this  action,  for  the  afiSdavit  is  made  in  May, 
1889,  while  the  action  is  brought  to  have  a  convey- 
ance made  in  1882  declared  to  have  been  made  in 
fraud,  etc.,  of  creditors.  Although  the  facts  and 
circumstances  need  be  but  slight  to  warrant  an  ex- 
amination in  a  case  such  as  this,  those  presented  by 
the  affidavit  do  not  suflSce.  The  papers  raise  a  sus- 
picion that  the  order  is  desired  merely  for  inquisi- 
torial purposes.  The  motion  to  vacate  the  order  is, 
therefore,  granted,  with  $10  costs.' 
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Stickney  (Sb  Shepard,  attorneys,  and  Albert  Stickney 
of  counsel,  for  appellants. 

Donahue^  New  combe   &   Cardozo^   attorneys,   and 
Stephen  C.  Baldwin  of  counsel,  for  respondents. 

Per  Cubiam. — The  order  appealed  from  is  aflSrmed 
on  the  opinion  of  the  court  below. 
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FREDERICK  L.  DEGENER,  Respondent,  v.  JOHN 
T.  UNDERWOOD  and  Another,  Appellants. 

R^erence,  motion  far  not  barred  by  ctrcmnatance  that  tJie  time  for  amend- 
ment qf  pleading  as  qf  course  has  not  expired — Vacating  order,  an  amended 
answer  not  changing  the  issues  is  not  cause  for  oocator. 

Before  Freedman  and  Ingraham,  JJ. 

Bedded  November  21, 1889. 

Appeal  from  order  referring  the  issues  and  from 
order  denying  defendants*  motion  to  vacate  the  order 
of  reference. 

James  A.  Hudson,  attorney  and  of  counsel,  for 
appellants,  argued  : — 

I.  The  Code  does  not  authorize  the  making  of  such 
an  order  before  the  issues  that  are  to  be  tried  are 
definitely  fixed.  Section  1013  of  the  Code  ;  Keeler 
V.  Poughkeepsie  Plank  R.  Co.,  10  How.  11  ;  Sharp 
V.  Mayor,  etc.,  18/5.  313  ;  Simmons  v.  Bigelow,  6 
N.  Y.  Sup.  436. 

II.  An  order  of  reference,  in  a  case  wherein  the 
court  has  power  to  make  it,  is  yet  a  discretionary 
order.  The  language  of  the  statute  is  permissive, 
not  mandatory.  Under  the  conditions  that  existed 
at  the  time  this  order  was  granted,  we  respectfully 
submit  that  it  was  impossible  for  the  court  to  exer- 
cise a  judicial  discretion  in  granting  the  order,  be- 
cause the  necessary  facts  were  yet  in  uncertainty, 
and  would  be  until  the  issues  should  be  definitely 
fixed.  The  complaint  alone  was  sufficient  to  show 
only  that  the  action  was  of  the  class  that  might  be 
referred,  to  wit,  on  contract.  This  is  all  that  is 
meant  in  Untermyer  v.  Bienhauer,  105  N.  Y.  521, 
and  Welsh  v.  Darragh,  52  lb.  590,  therein  cited  and 
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quoted  from.  Indeed  there  was  nothing  to  prevent 
^e  plaintiff  from  serving  an  amended  complaint 
after  the  order  of  reference  was  made,  and  thereby 
present  a  non-referable  cause. 

III.  The  amended  complaint  served  after  issue 
joined  and  the  cause  regularly  noticed  for  trial  de- 
stroyed the  former  issue,  and  the  new  issues  are  not 
^covered  by  the  order  of  reference.  Ostrander  t;. 
Conkey,  20  Hun,  421  ;  Clifton  v.  Brown,  27  lb.  231  ; 
Kline  v.  Corey,  IS  lb.  524.  The  "without  preju- 
dice *'  clause  contained  in. section  542  must  be  con- 
sidered as  having  a  limited  meaning,  and  so  con- 
sidered does  not  take  the  case  out  of  the  principle 
of  above  decisions.  Robertson  v.  Bennett,  52  How. 
287 ;  Burril  v.  Moore,  5  Duer,  654  ;  Brannigan  v. 
Palmer,  5  Week.  Dig.  521.  The  case  of  liaos  v. 
Thomas,  4  How.  289,  will  probably  be  cited  against 
the  appeal.  That  case  only  holds  that  the  plaintiff 
could  notice  a  motion  for  reference  before  the  de- 
fendant's time  to  amend  his  answer  had  expired. 
It  was  a  special  term  decision  of  another  department 
made  twenty  years  ago,  and  contains  no  argument 
nor  citation  of  authority.  Its  broad  language  was 
not  necessary  to  the  determination  of  the  question 
then  before  it. 

• 

J.  E.  Ludden,  attorney  and  of  counsel,  for  re- 
spondent, argued  : — 

I.  The  order  of  reference  was  properly  granted, 
because  it  appeared  upon  the  moving  papers  that 
the  trial  would  require  the  examination  of  a  long 
account,  on  the  part  of  the  plaintiff,  and  would  not 
require  the  decision  of  any  difficult  questions  of  law. 
And  the  accounts  to  be  examined  are  the  immediate 
object  of  this  suit,  and  are  not  collaterally  involved  ; 
that  ,is  to  say,  as  the  rendition  of  the  services  and 
materials  were  averred  by  plaintiff,  and  denied  by 
defendants,  it  is  necessary  that  they  should  all  be 
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proved,  in  order  to  sustain  plaintiffs  claim.  Code 
of  Civil  Procedure,  §  1013  ;  Kain  t?.  Delano,  11  Abb. 
N.  S.  29  ;  Welsh  v.  Darragh,  52  N.  Y.  590. 

II.  Nor  was  it  any  answer  to  say,  that  defendants 
intended  to  amend  their  answer,  and  thereby,  in  the 
opinion  of  defendant's  counsel,  change  the  issues  to 
be  tried.  §  542  Code  CivilProcedure.^nosv.  Thomas, 
4  Hoio.  290. 

III.  The  character  of  an  action  is  determined  by 
the  complaint.  The  answer  cannot  change  it.  If 
the  action  is  a  referable  one  the  answer  cannot 
make  it  a  non-referable  one.  Welsh  v.  Darragh,  52 
N.  Y.  590  ;  Untermeyer  et  al.  v.  Bienhauer,  105  lb. 
521;  Camp  v.  Ingersoll  et  al.,  86  lb.  433-436. 

IV.  The*  amended  answer  does  not  in  any  way 
change  the  issues  to  be  tried ^  and  therefore  the  motion 
to  vacate  was  properly  denied. 

Peb  Curiam.— The  moving  papers  upon  which  the 
order  of  reference  was  granted,  and  which  included 
the  pleadings,  satisfactorily  established  that  the 
trial  of  the  issues  would  require  the  examination  of 
a  long  account,  containing  714  items,  on  the  part  of 
the  plaintiff,  that  it  would  not  require  the  decision 
of  any  difficult  question  of  law,  and  that  an  account 
between  tlie  parties  in  the  proper  acceptation  of  the 
term  was  directly  involved.  It  was  no  answer  to 
the  motion  to  say  that  the  defendants  intended  to 
amend  their  answer,  Enos  v.  Thomas,  4  Hoto.  290. 
The  foundation  of  the  practice  in  the  courts  rests 
upon  acts,  and  not  upon  mere  intentions.  The  case, 
as  it  appeared  upon  the  moving  papers,  was  clearly 
referable,  and  consequently  no  error  was  committed 
in  granting  the  order  of  reference. 

The  amended  answer  which  was  subsequently 
served,  in  no  way  lessened  the  necessity  of  a^ refer- 
ence. The  incorporation  of  a  counterclaim  rather 
increased  the  necessity.     On  the  motion  to  vacate 
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the  order  of  reference  on  the  ground  that  the  issues 
had  been  changed  by  an  amendment  to  the  answer, 
the  burden  of  proof  was  on  the  defendants  to  estab- 
lish that  the  answer  as  amended  rendered  a  reference 
unnecessary.     This  they  wholly  failed  to  establish. 

The  case  presents  only  questions  of  practice  and 
not  of  jurisdiction,  and  upon  all  the  facts  we  cannot 
say  that  the  several  judges  who  made  the  orders 
appealed  from  abused  the  discretion  vested  in  them. 

The  orders  appealed  from  should  be  severally 
affirmed  with  costs  and  disbursements. 


ISABELLA  WEINBORG,  Respondent,  v.  THE  NA- 
TIONAL STEAMSHIP  COMPANY.  Limited,  Ap- 

PELLANT. 

Carrier  qfgoodSf  proof  qf  negligence  qf,  the  mere  fact  qf  non^livery  with- 
otU  any  explanation  is  prima  facie  evidence  <^  hie  own  negligence — Kx- 
emptionfrom  liability  for  such  negligence,  the  contract  qf  carriage  muet  in 
clear  and  explicit  fonn  embrace  it — Married  vsoinan.  baggage  qf  wfuU 
constitutes  under  a  contract  for  the  passage  <^  herself  and  her  children. 

Before  Sedgwick,  Ch.  J.,  Fbbedman  and  Ingbaham,  JJ. 

Decided  January  6,  1890. 

Appeal  from  judgment  entered  in  favor  of  the 
plaintiff  upon  the  verdict  of  a  jury,  and  from  order 
denying  defendant's  motion  for  a  new  trial. 

John  Chetwood,  for  appellant. 

A.  D.  Pape,  for  respondent. 

By  THE  CouBT. — ^Pbeedman,  J. — ^Whether  or  not 
the  missing  goods  in  suit  had  been  delivered  to  the 
defendant  for  transportation,  was,  upon  evidence 
sufficient  for  that  purpose,  left  to  the  jury  as  a  ques- 
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tion  of  fact,  with  the  instruction  that  the  burden  of 
establishing  a  delivery  was  upon  the  plaintiff.  The 
verdict  of  the  jury  determined  the  fact  in  favor  of 
the  plaintiff. 

Upon  the  question  of  defendant's  liability  it  ap- 
pears that  the  plaintiff  was  a  passenger  on  a  steam- 
ship of  the  defendant  which  sailed  from  Liverpool 
to  New  York  ;  that  the  missing  goods  were  delivered 
by  her  to  the  steamship  in  a  case  or  trunk  as  part 
of  her  baggage,  and  were  not  delivered  to  her  by  the 
ship  on  arrival  at  New  York  ;  and  that  her  contract 
for  passage  was  a  special  one  which  in  terms  ex- 
empted the  company  from  liability  for  loss  occa- 
sioned by  the  negligence  of  the  company's  servants, 
but  which  did  not  in  terms  nor  by  necessary  impli- 
cation exempt  the  company  from  liability  for  loss 
occurring  through  its  own  negligence.  This  left 
the  company  liable  for  its  own  negligence,  for  the 
authorities  of  this  state  are  to  the  effect  that, 
although  a  common  carrier  may  contract  for  exemp- 
tion from  liability  for  loss  occurring  through  his  own 
i^^gligonce  as  well  as  that  of  his  servants,  (Steers  v. 
Liverpool,  N.  Y.  &  Phil.  S.  S.  Co.,  57  N.  Y.  1 ;  Pouc- 
her  V.  N.  Y.  C.  R.  R.  Co.,  49  lb.  263  ;  Magnin  v.  Dins- 
more,  56  lb.  168  ;)  the  contract  is  not  to  be  deemed 
to  include  his  own  negligence  by  any  general  words, 
nor  unless  it  in  clear  and  explicit  form  embraces  such 
negligence.  Westcottr.  Fargo,  61  N.  Y.  542  ;  Ghorm- 
ley  V.  Dinsmore,  51  N.  Y.  Super.  Ct.  196,  and  53  lb. 
36.  The  defendant  gave  no  evidence  showing  a  loss 
by  the  negligence  of  any  of  its  servants,  nor  does 
the  evidence  given  by  and  on  behalf  of  the  plaintiff 
justify  any  such  inference.  In  fact  the  case,  at  the 
trial,  resolved  itself  into  one  of  non^delivery  with- 
out any  explanation.  As  this  was  of  itself  prima 
facie  evidence  of  negligence  in  the  defendant,  (Can- 
field  V.  Bait.  &  Ohio  R.  R.  Co.  93  N.  Y.  532,)  and 
the  question  of  defendant's  negligence  was  upon  all 
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the  facts  and  circumstances  left  to  the  jury  as  a 
question  of  fact,  with  the  instruction  that  the  burden 
of  establishing  negligence  in  the  defendant  was  upon 
the  plaintiff,  the  defendant  has  no  cause  of  complaint. 

The  only  remaining  question  relates  to  the  amount 
of  the  verdict.  The  contract  was  for  the  passage  of 
the  plaintiff  and  her  two  children.  Plaintiff's  bill  of 
particulars  amounted  to  $452.  At  the  close  of  the 
testimony  on  both  sides  the  counsel  for  the  defend- 
ant made  several  motions  for  reductions,  on  the 
ground  that  some  of  the  items  did  not  constitute 
baggage,  and  that  some  belonged  to  plaintiff's  hus- 
band. These  motions  were  denied,  and  exceptions 
were  taken  to  some,  but  not  aU,  of  the  denials. 
The  exceptions  which  were  taken,  appear  to  be  un- 
tenable for  the  reason  that  the  several  motions  to 
which  they  relate  were,  in  view  of  the  facts,  too 
broad.  Moreover  the  trial  judge  finally  disallowed 
numerous  items,  and  then  instructed  thfe  jury  that 
the  possible  amount  of  plaintiffs  recovery  could  not 
exceed  $226,  to  which  in&truction  no  exception  was 
taken.  There  is  no  exception  anywhere  to  the  allow- 
ance of  the  children's  clothing,  nor  was  any  request 
made  for  any  further  instruction.  The  verdict  of 
the  jury  did  not  exceed  $226,  and  under  all  the  cir- 
cumstances no  substantial  reason  appears  for  a  dis- 
turbance of  the  verdict.  Under  the  decision  of 
Dexter  v.  The  Syracuse,  Binghampton  &  N.  Y.  R. 
R.  Co.,  42  N.  Y.  326,  baggage  includes  all  articles 
designed  for  the  personal  use  of  the  passenger  and 
the  members  of  his  family  and  customarily  carried 
by  travellers  as  baggage,  although  they  are  not  in- 
tended to  be  used  and  are  not  necessary  for  the  use, 
comfort  or  convenience  of  the  passenger  on  the 
journey. 

If  there  was  any  reason  to  doubt  the  statement  of 
the  plaintiff  that,  as  between  herself  and  her  hus- 
band,  the    articles   recovered    for  were  hers,  the 


THORP  ».  RILEY.  539 


Statement  of  the  Case. 


defendant  should  have  requested  a  submission  of  the 
question  of  ownership  to  the  jury  as  a  question  of 
fact.     No  such  request  was  made. 

The  judgment  and  order  should  be  aflfirmed  with 
costs. 

Sedgwick,  Ch.  J.,  and  Ikgbaham,  J.,  concurred. 


WILLIAM  P.   THORP,  Respondent,  v.  HENRY  A. 

RILEY,  Appellant. 

Trial  conduct  of,  (uto  failure  to  request  the  submission  to  the  Jury  ofqueS' 
tUms  of  fact  as  to  admission  of  evidence  producing  no  injury^  as  to  written 
communications  by  the  court  to  the  jury,  the  parties  and  their  counsel  be- 
ing present,  as  to  sending  papers  to  the  jury  after  their  retirement— Infant, 
immaterial  instruction  as  to  acquiescence  by  in  contract,  an  instruction  as 
follows :  ^^  Ido  not  wish  to  charge  you  that  mere  delay  on  the  part  qf  the 
plaintiff  in  making  a  demand  after  arriving  at  maturity  is  of  itself  an  ac 
quiescence  in  the  contract  made  by  him  while  an  ir^fant^* — held  immaterial 
in  mew  of  the  charge  as  actually  delivered  which  in  ^ect  withdrew  from 
the  jury  all  question  as  to  invalidity  qf  the  contract  by  reason  qf  the  tn- 
fancy  of  the  plaintiff  and  submitted  the  case  to  their  determination  solely 
on  the  question  as  to  whether  the  contract  had  in  fact  been  made  and  Vie 
plaintiff  had  received  the  advantage  qf  iL 

Before  Sedgwick,  Ch.  J.,  FREEDMANand  Ingbaham,  JJ. 

Bedded  January  6, 1890. 

Appeal  from  judgment  entered  on  the  verdict  of 
the  jury. 

A.  Walker  Otis,  for  appellant. 

Francis  Speir,  Jr.,  attorney,  and  with  Frederick  P. 
Forster,  of  counsel,  for  respondent. 

By  the  Coubt. — ^Ingbaham,  J. — This  action  was 
brought  to  recover  the  sum  of  $1,000,  being  the  bal- 


590  THORP  V.  RILEY. 


Statement  of  the  Case. 


ance  of  a  sum  of  $2,500,  which  the  defendant  had 
received  from  the  plaintiff  to  be  invested  in  Dakota 
and  Nebraska  tax  certificates  and  small  loans  on 
personal  property,  and  defendant  rests  his  right  to 
retain  the  $1,000  upon  an  alleged  verbal  agreement 
between  himself  and  plaintiff  by  which  the  defend- 
ant was  to  be  paid  the  sum  of  $1,000  for  accompany- 
ing the  plaintiff  to  Dakota  and  obtaining  for  him  an 
interest  in  the  banking  business  there. 

The  existence  of  this  agreement  to  pay  the  de- 
fendant $1,000  for  the  services  mentioned  was  denied 
by  the  plaintiff,  and  that  was  the  question  that  was 
litigated  upon  the  trial  and  was  submitted  to  the 
jury  to  determine.  The  court  at  the  end  of  the 
charge  to  the  jury  stated :  •*  If  the  contract  was 
that  the  defendant  was  to  receive  $1,000  on  the  plaint- 
iff's entering  into  a  satisfactory  agreement  with  a 
banker  in  the  west,  and  that  he  did  enter  into  a 
satisfactory  agreement ;  and,  if  he  went  on  under  the 
agreement  and  made  money  under  the  agreement, 
that  all  that  transaction  became  an  affair  of  the  past, 
being  an  agreement  executed  on  both  sides,  then  I 
charge  you  that  the  infant  is  not  justified  in  a  case 
of  that  kind  in  taking  advantage  of  his  infancy. 
Therefore,  the  great  issue  in  this  case  is,  was  the 
contract  made.  Did  the  plaintiff  receive  from  the 
defendant  such  help  as  the  defendant  alleges  that 
he  gave  to  obtain  a  position  in  the  bank  in  Dakota. 
Did  the  plaintiff  go  on  with  that  and  succeed  to  a 
reasonable  extent.  If  so,  I  charge  you  that  the  con- 
tract that  was  made  was  executed,  the  plaintiff 
received  the  advantage  of  it,  and  he  is  liable  to  pay 
whatever  the  contract  calls  for." 

If,  therefore,  the  jury  had  found  the  contract  was 
made  as  claimed  by  the  defendant,  or  in  other  words 
had  believed  defendant's  testimony  under  this  direc- 
tion, the  defendant  was  entitled  to  a  verdict,  and 
thus  the  only  question  submitted  to  the  jury  was 
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the  truth  or  falsity  of  the  defendant's  testimony  as 
to  the  agreement  between  himself  and  the  plaintiff ; 
and  the  jury  in  finding  a  verdict  for  the  plaintiff 
must  be  assumed  to  have  found  that  no  such  agree- 
ment was  made. 

There  was,  I  think,  a  sufUcient  demand  for  the 
repayment  of  the  $1 ,000.  The  plaintiff  testified  that 
before  the  defendant  left  Dakota  to  come  home,  in 
1885,  he  (defendant)  insisted  upon  his  right  to  retain 
this  $1 ,000  for  the  services  rendered,  to  which  the 
plaintiff  objected,  and  in  the  subsequent  transactions 
between  the  parties  it  does  not  appear  that  at  any 
time  defendant  made  any  other  claim,  except  that 
he  was  entitled  to  retain  absolutely  as  his  own  this 
$1,000. 

Whethei:  or  not  the  defendant  was  bound  to  repay 
the  $1,000  to  plaintiff  depended  upon  the  existence 
of  the  alleged  agreement,  and  the  defendant  having 
claimed  his  right  to  retain  the  $1,000,  under  that 
agreement,  and  having  failed  to  request  the  court  to 
submit  to  the  jury  any  question  as  to  the  demand, 
he  cannot  now  insist  that  no  demand  was  made. 

The  appellant  also  objected  to  the  introduction  of 
the  note  given  by  the  plaintiff  to  his  mother  for  the 
money  which  was  advanced  to  the  defendant  and 
especially  to  the  endorsement  upon  the  note  of  the 
words,  *•  This  is  the  Riley  loan."  It  dqes  not  appear 
from  the  case,  however,  that  this  endorsement  was 
ever  read  to  the  jury  or  was  in  evidence  ;  the  note 
itself  and  not  the  endorsement  was  offered  in  evi- 
dence. The  attention  of  the  court  was  not  called 
to  the  endorsement  and  no  specific  objection  to  it 
was  taken.  The  fact  that  the  $2,500  was  paid  by 
the  plaintiff  to  the  defendant  was  conceded,  and  the 
receipt  given  shows  that  it  was  in  the  nature  of  a 
loan  to  Riley.  The  note,  therefore,  and  its  endorse- 
ment was  simply  evidence  of  the  conceded  facts  in 
the  case,  and  could  not  have  injured  the  defendant 
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in  the  slightest.  It  had  no  relation  to  the  subse- 
quent agreement  between  plaintiff  and  defendant, 
and  while  it  would  appear  that  the  evidence  was 
immaterial  it  had  absolutely  no  bearing  upon  the 
only  issue  in  the  case  that  was  in  dispute  and  could 
not  in  the  slightest  degree  have  injured  the  defend- 
ant. Nor  did  the  fact  that,  at  the  time  the  action 
was  brought,  a  portion  of  the  sum  received  by  the 
defendant  was  still  invested  under  the  original  agree- 
ment between  the  parties  require  the  court  to  dis- 
miss the  complaint.  In  that  case,  if  the  plaintiff's 
story  was.  true,  he  would  be  entitled  to  recover  under 
any  circumstances  the  amount  of  the  $1,000  over 
and  above  the  $426,  that  still  remained  so  invested, 
and  the  defendant  did  not  request  the  court  to  charge 
the  jury  that  as  to  that  amount  the  plaintiff  could 
not  recover. 

There  was  no  exception  taken  by  the  defendant 
to  the  charge  as  made,  and  it  must  be  assumed, 
therefore,  that  the  question  was  submitted  to  the 
jury  in  a  manner  satisfactory  to  the  defendant. 

But  one  other  question  remains  in  the  case  and 
that  is,  as  to  the  occurrence  that  happened  after  the 
jury  had  left  the  court-room  to  deliberate  upon  its 
verdict.  At  that  time  the  court  announced  to  the 
counsel  for  both  parties  its  intention  to  send  to  the 
jury  the  foUpwing  statement :  ''  I  do  not  wish  to 
charge  you  that  mere  delay  on  the  part  of  the  plaint- 
iff in  making  a  demand  after  arriving  at  maturity  is 
of  itself  an  acquiescence  in  the  contract  made  by  him 
while  an  infant." 

In  view  of  the  charge  as  actually  delivered  by  the 
court  this  was  entirely  immaterial,  for,  as  before 
stated,  the  court  had  in  substance  charged  that  if 
the  contract  had  been  made  and  executed  the  defence 
of  infancy  would  not  avail. 

At  that  time  counsel  for  the  defendant  asked  that 
this  proposition  be  modified  by  an  addition  thereto, 
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which  the  court  refused.  Counsel  for  the  defendant 
then  stated : 

"  I  object  to  requests  being  submitted' to  the  jury 
at  this  time,  and  I  except  to  your  honor's  refusal  to 
charge  my  last  proposition." 

The  objection  that  the  jury  were  not  present  at 
the  time,  or  that  the  communication  was  not  made 
to  them  orally  instead  of  in  writing,  was  not  made. 

Nor  did  the  counsel  except  to  the  statement  made 
by  the  court  to  the  jury  or  to  the  determination  of 
the  court  that  further  instructions  should  be  sent 
to  them.  The  only  exception  was  to  the  refusal  of 
the  court  to  charge  the  additional  request  made  by 
the  defendant  which  in  view  of  the  charge  as  given 
was  as  before  stated  entirely  immaterial. 

The  case  then  states,  that  plaintiff  asked  that  cer- 
tain papers  be  submitted  to  the  jury,  to  which  de- 
fendant's counsel  objected  upon  the  ground  that  the 
papers  should  have  been  submitted  when  the  jury 
retired,  to  which  the  court  replied,  •'  Any  papers  that 
the  defendant  desires  I  will  send  up  also."  It  does 
not  appear,  however,  that  any  papers  were  sent  to 
the  jury  nor  was  any  exception  taken  by  defendant's 
counsel  to  any  action  taken  by  the  court. 

I  do  not  think  that  this  occurrence  would  justify 
the  court  in  setting  aside  the  verdict  and  granting  a 
new  trial.  No  communication  was  made  to  the  jury 
in  the  absence  of  counsel  for  the  respective  parties, 
and  there  was  no  exception  taken  to  the  action  of 
the  court  at  the  time. 

The  authorities  cited  by  the  defendant  which  show 
that  where  communications  are  made  to  the  jury  in 
the  absence  of  counsel  and  without  their  knowledge 
the  verdict  will  be  set  aside,  do  not  apply,  for  in 
this  instance  counsel  were  apprised  of  the  proposed 
action  of  the  court,  and  no  exception  was  taken. 

An  examination  of  the  whole  record  has  satisfied 
us  that  the  case  was  fairly  tried  ;  that  the  defend - 
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ant  has  no  legal  gronnd  of  complaint,  and  that  the 
judgment  and  order  appealed  from  should  be  affirmed 
with  costs. 

Sedqwick,  Ch.  J.,  and  Fseedman,  J.,  concmTecL 


PROGRESSIVE  HANDLANGER  UNION  NO.  I., 
Appellant,  v.  THE  GERMAN  SAVINGS  BANK 
IN  THE  CITY  OF  NEW  YORK,  Respondent. 

Bmb^ot  Bankt,  iiUerpleadtng  in  aeOon  by  depotUor,  pertoiu  not  portiM 
cUOmbng  the  depoHt  under  Lam*  1882,  ckegf.  489,  S  250. 

r 

Before  Fbeedmak  and  Ingbaham,  JJ. 

Jkdded  February  6, 1890. 

Appeal  from  order  of  interpleader. 

This  action  is  brought  to  recover  a  certain  sum 
deposited  by  the  plaintiff  with  the  defendant.  The 
defendant  on  an  affidavit  showing  that  certain  per- 
sons, naming  them,  not  parties  to  the  action,  made 
a  demand  on  it  for  the  identical  sum;  that  such 
demand  was  made  without  collusion  of  defendant  or 
any  of  its  officers,  and  that  defendant  was  ignorant 
of  the  rights  of  the  respective  parties,  moved  to  in- 
terplead the  named  pai*ties.  The  judge  at  special 
term,  on  granting  the  motion,  wrote  as  follows : — 

**  Sedgwick,  Ch.,  J. — The  application  should  be 
granted  under  §  259,  ch.  439,  Laws  1882.  That  section 
contemplates  that,  as  in  the  present  case,  an  action 
of  law  may  be  brought  by  a  person  in  whose  name 
the  account  with  the  bank  is,  and  then  that  a  third 
person  may  claim  the  deposit  as  a  fund  equitably 
belonging  to  the  third  person,  and  that  in  such  a 
case  the  section  should  be  applied.    I  have  a  little 
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doubt  as  to  whether  the  claimant  actually  claims 
the  whole  of  the  deposit.  If  this  be  so,  I  am  of 
opinion  that  the  section  will  still  apply.  Motion 
granted." 


Goodhart,  Phillips  &  Rosenberg,  attorneys  and  of 
counsel,  for  appellant. 

Sanders,  Wagner  &  Auerbach,  attorneys,  and  Lewis 
Sanders  of  counsel,  for  respondent. 

Peb  Cubiam  : — The  order  appealed  from  should  be 
aflSrmed  with  $10  costs  and  disbursements  upon  the 
opinion  rendered  by  the  learned  chief  judge  at 
special  term. 


John  Weckmann,  Respondent,  v.   Chables  G.   Am 

Ende,  Appellant. 

Decided  May  6,  1889.  Appeal  by  defendant  from 
judgment  entered  in  favor  of  plaintiff  upon  the  ver- 
dict of  a  jury  and  from  order  denying  defendant's 
motion  on  the  minutes  for  a  new  trial.  Talcott  & 
Meyer,  for  appellant.  Frederick  A.  Botty,  for  re- 
spondent. Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 
The  only  question  in  this  case  was  whether  there 
was  suflScient  evidence  of  negligence  on  the  part  of 
the  defendant  to  carry  the  case  to  the  jury.  The 
Court  (Freedman,  J.,  writing,  and  Sedgwick,  Ch.  J., 
concurring)  held  there  was,  and  aflBrmed  the  judg- 
ment entered  on  a  verdict  for  plaintiff. 

William  Jukes,  Respondent,  v.  Amos  R.  Eno,  Ap- 
pellant. 

Decided  May  6,  1889.  Appeal  from  judgment  en- 
tered upon  verdict  of  jury,  and  from  order  denying 
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motion  for  new  trial,  made  upon  the  judge's  minutes. 
Thomas  C.  Ennever,  for  appellant.  Wager  &  Acker, 
for  respondent.  Before  Sedgwick,  Ch.  J.,  and  Freed- 
man,  J.  Per  Curiam : — Judgment  and  order  affirmed 
with  costs. 

Louisa  Lennee,   Appellant,  v.    Jean  Westen,   Im- 
pleaded, etc..  Respondent. 

Decided  May  6,  1889.  Appeal  from  judgment 
entered  upon  a  direction  of  judge  dismissing  the 
complaint  on  a  trial  before  a  jury.  Arthur  Furber, 
for  appellant.  Fettretch,  Silkman  &  Seybel,  for 
respondent.  Before  Sedgwick,  Ch.  J.,  and  Freed- 
man,  J.  Per  Curiam : — The  testimony  upon  the 
trial  required  the  decision  made  below.  Judgment 
affirmed  with  costs. 

DwiOHT  Ashley  and  Another,  Appellants,  v.  James 

W.  WmTNEY,  et  ah.  Respondents. 

Decided  May  6,  1889.  Appeal  from  order  deny- 
ing plaintiffs'  motion  for  a  reference.  Baldwin  & 
Blackmar,  for  appellants.  Arnoux,  Ritch  &  Wood- 
ford, for  respondents.  Before  Freedman  and 
O'Gorman,  JJ.  Per  Curiam: — The  order  appealed 
from  should  be  affirmed  with  $10  costs  and  disburse- 
ments. 

Francis  H.  Febrt,  Respondent,  v.  The  Manhattan 

Railway  Company,  Appellant. 

Decided  May  6,  1889.  Appeal  by  defendant  from 
judgment  entered  in  favor  of  the  plaintiff  upon  the 
verdict  of  a  jury,  and  from  order  denying  de- 
fendant's motion  for  a  new  trial.  Davies  &  Rapallo, 
for  appellant.  Benjamin  G.  Hitchings,  for  re- 
spondent. Before  Freedman  and  O'Gorman,  JJ.  The 
Court  held  (Per  Curiam),  that  the  exceptions  urged 
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on  the  appeal  were  without  merit,  and  aflBrmed  the 
judgment  and  order  with  costs. 

Jacob  R.  Shiphebd,  Appellant,  v.  Aabok  B.  Cohu, 

et  al..  Respondents. 

Decided  May  6,  1889.  Before  Sedgwick,  Ch.  J., 
Freedman  and  O'Gorman,  JJ.  Motion  by  appellant 
for  a  re-argument,  on  the  ground  that  the  Court 
mistook  a  fact.  The  Court  held  (Sedgwick,  Ch.  J., 
writing,  Freedman  and  O'Gorman,  JJ.,  concurring), 
that  there  was  no  mistake  of  fact,  and  that,  even  if 
there  was  a  mistake  and  the  fact  was  as  claimed, 
the  result  would  not  have  been  different,  and  denied 
the  motion  with  costs. 

William  S.  MacFablane,  Respondent,  v.  Thomas  H. 

Walteb,  Appellant. 

Decided  May  24,  1889.  Appeal  from  order  direct- 
ing judgment  for  plaintiff  on  demurrer  as  frivolous. 
W.  T.  Birdsall,  for  appellant.  F.  E.  Anderson,  for 
respondent.  Before  Sedgwick,  Ch.  J.,  and  Freed- 
man, J.     Per  Curiam. — Order  aflBrmed  with  $10  costs. 

William  S.  MacFablane,  Respondent,  v.  Thomas  H. 

Walteb,  Appellant. 

Decided  May  24,  1889.  Appeal  from  order  deny- 
ing motion  to  vacate  attachment.  Same  counsel. 
Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J.  Per 
Curiam. — Order  affirmed  with  $10  costs. 

Thomas  C.  Aveby,  Respondent,  v.  William  H.  Stab- 
buck,  Appellant. 

Decided  June  3,  1889.  Appeal  from  a  judgment 
entered  upon  the  verdict  of  a  jury  in  favor  of  plaint- 
iflf,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial  on  the  minutes.  Holmes  &  Adams, 
for  appellant.     James  C.  Anderson,  for  respondent. 
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Before  Sedgwick,  Ch.  J.,  and  O'Gorman.  J.  The 
questions  involved  on  the  appeal  were  whether  there 
was  sufficient  evidence  to  sustain  the  verdict,  and 
whether  the  decision  of  the  trial  court  in  denying 
defendant's  motion  to  amend  the  answer  by  setting 
forth  in  substance  that  since  the  commencement  of 
this  action  and  the  service  of  the  answer  herein 
the  plaintiff  had  prosecuted  in  the  United  States 
courts  an  action  by  way  of  libel  commenced  there 
before  this  action  for  the  same  cause  as  is  here  in- 
volved, and  that  after  a  trial  on  the  merits  judg- 
ment was  there  rendered  for  the  defendant  herein, 
was  correct.  The  Court  (O'Gorman,  J. ,  writing,  Sedg- 
wick, Ch.  J.,  concurring)  held,  that  there  was  suf- 
ficient evidence  to  sustain  the  verdict,  and  that  the 
decision  of  the  trial  court  in  refusing  to  allow  the 
amendment  was  correct,  and  affirmed  the  judgment 
and  order  appealed  from  with  costs. 

Odile  H.   Southwick,  Respondent,  v.  Ain>B£W  S. 

Hamerslet,  Appellant. 

Decided  June  28,  1889.  Appeal  by  defendant 
from  an  order  denying,  without  costs,  his  motion  to 
set  aside  an  inquest  taken.  August  P.  Wagoner,  for 
appellant.  S.  Jones,  for  respondent.  Before  Sedg- 
wick, Ch.  J.,  and  Freedman,  J.  The  Court  (Preed- 
man,  J., and  Sedgwick,  Ch.  J.,  both  writing)  affirmed 
the  order  with  $10  costs  and  disbursements. 

Augusta  G.  Genet,  Appellant,  v.  President,  Man- 
agers &  CoMPAKT  OF  The  Delaware  and  Hudson 
Canal  Company,  Respondent. 
Decided  June  28,  1889.     George  C.  Genet,  for  ap- 
pellant.    Frank  E.  Smith,  for  respondent.     Before 
Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ.     Order 
modified. 
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Petee  McCaethy,  Respondent,  v.  Thohas  H.  Thoen, 

et  al.  Appellants. 

Decided  June  28,  1889.  Appeal  from  a  judgment 
in  favor  of  the  plaintiff  entered  on  the  verdict  of  a 
jury  and  from  an  order  denying  a  motion  made  upon 
the  minutes  •*  to  set  aside  the  verdict  and  grant  a 
new  trial  upon  the  exceptions  taken  on  the  trial,  and 
because  the  verdict  is  for  excessive  damages  and  is 
contrary  to  the  evidence,  and  is  contrary  to  law.*' 
Bpobert  A.  B.  Dayton,  for  appellants.  George  G. 
Tabell,  for  respondent.  Before  Sedgwick,  Ch.  J., 
and  Truax,  J.  The  Court  held  (Truax,  J.,  writing, 
Sedgwick,  Ch.  J.,  concurring)  that  the  only  question 
in  the  case  was  the  one  presented  by  the  defendant's 
exception  to  the  refusal  of  the  court  to  dismiss  the 
complaint,  and  that  there  was  sufficient  evidence  to 
carry  the  case  to  the  jury,  and  affirmed  the  judgment 
and  order  with  costs. 


Bessie  C.  Pfeiffee,  as  Administratrix,  etc.,  Re- 
spondent, V.  The  Ameeioak  Subett  Company,  Im- 
pleaded, etc..  Appellant. 

Decided  June  28, 1889.  Appeal  by  defendant  from 
judgment  entered  on  verdict  of  jury.  Stickney  & 
Shepard,  for  appellant.  F.  F.  Nugent  and  William 
H.  Arnoux,  for  respondent.  Before  Sedgwick,  Ch.  J., 
and  Freedman,  J.  Per  Curiam. — ^Judgment  affirmed 
with  costs. 


The  Holmes  and  Griggs  Manufactubing  Company, 
.   Respondent,  v.  G.  Livingston  Mobse,  Appellant. 

Decided  June  28,  1889.  Appeal  by  defendant 
from  judgment  entered  on  report  of  referee.  A.  C. 
Ellis,  for  appellant.  Sidney  H.  Harris,  for  respond- 
ent. Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  J  J. 
Per  Curiam. — Tne  decisions  of  the  supreme  court 
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on  the  subject  involved  in  this  action,  are  to  be  fol- 
lowed.. Judgment  reversed,  order  of  reference  set 
aside  and  new  trial  ordered,  with  costs  to  abide 
event. 

Joseph  Atkinson,  et  al..  Respondents,  v.  Titus  B. 

Tbuesdell,  Appellant. 

Decided  November  21,  1889.  Appeal  from  an 
order  re- settling  an  order  granted  at  special  term 
denying  defendants'  motion  for  a  new  trial  on  a  ease, 
etc.,  by  striking  out  from  that  order  the  words  "  ten 
dollars "  leaving  in  lieu  thereof  a  blank  space  for 
the  insertion  after  taxation  by  the  clerk  of  the 
amount  of  statutory  costs  allowed  by  the  code  on 
a  motion  for  a  new  trial  on  a  case.  Edward  P. 
Wilder,  for  appellant.  Samuel  W.  Weiss,  for  re- 
spondents. Before  Truax  and  Ingraham,  JJ.  The 
Court  held  (Ingraham,  J.,  writing,  Truax,  J.,  con- 
curring), that  as  the  records  before  the  general  term 
showed  that  the  motion  was  made  on  a  case,  and 
was  argued  and  decided  on  the  merits,  the  objec- 
tion that  under  §  1002  it  could  not  have  been  made 
on  a  case,  inasmuch  as  it  was  not  made  at  the  term 
at  which  the  case  was  tried,  or  before  the  time  in 
which  the  defendant  could  take  an  appeal  from  the 
judgment  had  expired,  was  untenable.  The  case  of 
Forstman  v.  Schutling,  38  Hun,  485,  distinguished. 

Gabeet  Fitzgebald,  as  Administrator,  Appellant,  v. 

Chables  Fach,  Respondent. 

Decided  January  6, 1890.  Appeal  from  judgment 
entered  upon  verdict  for  plaintiff,  and  from  order 
denying  plaintiflTs  motion  for  a  new  trial  made  upon, 
the  minutes.  George  C.  Coffin,  for  appellant.  Thomas 
F.  Grady  and  Theodore  Connolly,  for  respondent. 
Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham, 
J  J.  Per  Curiam. — Judgment  and  order  aflSrmed  with 
costs. 
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Sophie  E.  Minton,  Respondent,  v.  The  New  York 
Elevated  Railroad  Company,  et  al..  Appellants. 
Decided  January  6,  1890.  Appeal  by  defendants 
from  judgment  entered  upon  the  decision  of  a  judge 
at  special  term.  George  V.  N.  Baldwin,  for  respond- 
ent. Davies  &  Rapallo,  for  appellants.  Before 
Freedman  and  Ingraham,  JJ.  Per  Curiam. — The 
judgment  should  be  aflBrmed  with  costs. 

S.  Charles  Welsh,  v.  The  Metropolitan  Elevated 

Railroad  Company,  (action  No.  2.) 

Decided  January  6,  1890.  Before  Freedman  and 
Ingraham,  JJ.  Per  Curiam. — The  questions  pre- 
sented on  this  appeal  are  all  determined  by  the  de- 
cision in  Welsh  v.  The  Metropolitan  El.  Ry.  Co., 
action  No.  1.  See  ante,  page  408.  For  the  reasons 
there  stated  the  judgment  should  be  aflBrmed  with 
costs. 
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ACCEPTANCE. 

See  CONTBACTB,  10. 

ADVERSE  POSSESSION. 

The  advene  possession  to  render  a 
deed  made  by  one  not  in  possession 
void  nnder  the  statute,  must  be 
under  claim  of  a  specific  title  wlilch 
is  hostile  to  the  title  made  by  the 
deed  claimed  to  be  void.  A  claim 
under  a  deed  wliich  by  its  proper 
construction  is  not  in  conflict  with 
the  deed  claimed  to  be  void  will  not 
eonstitute  such  adverse  possession 
within  the  statute.  CUuey  v.  Dunn^ 
881. 

AFFIDAVIT. 

See  Pleading,  9^  IS. 

AGENCY. 

1.  The  duty  the  real  estate  broker 
undertakes,  and  the  obligation  he 
assumes  as  a  condition  to  entitle 
him  to  commissions  for  his  service, 
are  not  fulfilled  until  he  brings  the 
buyer  and  seller  to  an  agreement. 
He  must  produce  a  purchaser  ready 
and  willing  to  enter  into  a  contract 
with  the  employer  and  upon  his 
terms.  This  implies  the  agreement 
of  the  buyer  and  seller,  the  meeting 
of  their  minds  on  the  terms  and 
conditions  of  sale  produced  by  the 
u;ency  of  the  broker.  Condict  v. 
Cowdrey,  66. 

2.  The  commissions  of  the  broker 
are  earned  and  due  to  him  from 
his  employer  when  he  has  produced 


to  his  principal  a  purchaser  for  the 
property  with  whom  the  principal 
is  satisfied,  and  who  contracts  for 
the  purchase  at  an  acceptable  and 
satisfactory  price,     lb. 

3.  The  words  m  the  letter  of  defend- 
ant '*  if  sold  through  your  agency  " 
mnst  be  understood  and  construed 
as  meaning,  if  a  valid  agreement  for 
the  sale  of  the  property  shall  be 
entered  into  between  the  defendant 
and  a  person  or  persons  ready  and 
willing  to  purchase,  and  with  whom 
the  defendant  is  satisfied.    Ih. 

4.  The  plaintiff  contracted  with  de- 
fendants to  secure  insurance  at  a 
compensation  of  thirty  per  centum 
of  the  premiums  received.  Defend- 
ants procured  two  policies  of  insur- 
ance, issued  by  plaintiffs  to  K. 
Hoe  &  Co.,  upon  which  was  paid 
as  premiums  $1,125,  from  which 
the  defendants  retained  as  their 
commissions  $337.50,  or  30  per 
cent,  thereof.  Each  of  these  pol- 
icies was  for  three  years,  and 
contained  a  clause  that  it  might  be 
cancelled  at  the  option  of  the  com:* 
pany,  on  refundlni?  to  the  assnred 
a  rateable  proportion  of  the  prem- 
ium for  the  unexpired  term  of  the 
policy,  or  It'might  be  cancelled  at 
any  time  by  the  request  of  the 
assured ;  and  in  such  case  the 
company  shall  retain  the  customary 
rates  for  the  time  the  policy  had 
been  in  force.  Afterwards,  and  be- 
fore the  end  of  the  term  of  the 
policies,  they  were  cancelled  by 
agreement  between  plaintiff  and  H 
Hoe  &  Co.,  and  the  plaintiff  re- 
turned to  the  latter  $118.13  as  un- 
earned premiums.  Before  the  terms 
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of  the  policies  had  expired  the 
defendjuits  ceased  to  be  the  agents 
of  the  plaintiflf  and  became  the 
agents  of  the  Hartford  Steam  Boiler 
Insurance  Company,  and,  as  such, 
solicited  R.  Uoe  A  Co.  to  cancel 
their  policies  with  the  plaintiff  and 
take  policies  in  the  Hartford  Com- 
pany. R.  Hoe  A  Co.  accede  to 
this,  and  at  their  request  these 
policies  were  cancelled  and  the 
premiumSfto  the  amount  of  $118. 13, 
returned  to  R.  Hoe  A  Co.  The 
judge  below  directed  the  jury  to 
fina  for  the  plaintiff  the  siun  of 
$30.34,  being  SO  per  centum  on  the 
returned  premiums  and  interest. 
Heldj  on  appeal,  that  the  ruling  of 
the  court  below  was  the  result  of  a 
correct  construction  of  the  contract. 
The  premiiuns  referred  to  In  the 
contract  between  the  parties  mean 
the  premiums  as  provided  in  the 
policies  on  which  they  were  to  be 
paid,  and  if  those  premiums  are 
afterwards  reduced  by  the  terms  of 
the  policies,  then  the  premiums  on 
those  policies  on  which  the  com- 
missions are  based  are  the  reduced 
amount,  and  the  amount  of  the  com- 
missions are  reduced  accordingly. 
Am,  Steam  B,  Co.  y.  Anderson^ 
179. 
6.  On  the  claim  of  plaintiff  that  the 
defendants  violated  their  oblieei- 
tions,  as  agents,  in  a  way  that  de- 
prived them  of  any  right  to  any 
commissions  on  the  premiums, 
Beld,  that  if  the  defendants  pro- 
cured R.  Hoe  A  Co.  to  require  the 
plaintiff  to  do  what  it  had  previously 
contracted  to  do,  the  plaintiff 
suffered  no  damage.  lb. 
This  action  was  brought  by  the 
plaintiff,  a  real  estate  broker,  upon 
a  special  contract  for  the  sale  of 
four  houses  and  lots  belonging  to 
the  defendant, under  which  plaintiff 
was  to  receive  one-third  of  all  the 
defendant  should  realize  from  such 
sale  over  and  above  $44,000.  The 
complaint  alleged  a  payment  on 
account  of  the  contract.  The 
answer  put  in  issue  all  the  material 
allegations  of  the  complaint.  There 
was  no  defence  of  payment.  Plaint- 
iff having  predicated  his  claim  to 
an  extraordinarily  large  compensa^ 
tion  upon  the  assertion  that  he 
could  have  secretly  received  and 


appropriated  to  himself  $1,000; 
that  at  first  he  intended  to  retain 
that  sum,  but  apprised  the  defend- 
ant of  it  because  he  thought  he 
could  do  better  by  so  doing.  Heidi, 
that  questions  on  his  cross-exami- 
nation upon  the  point  whether,  as 
a  broker,  he  knew  that  it  would 
have  been  wrong  to  take  the 
$1,000,  were  properly  allowed  ;  his 
appreciation  of  the  obligations 
resting  on  him,  whether  he  con- 
sider^ himself  as  defendant's 
agent  or  broker  being  Icgitiraate 
subjects  of  inquiry  as  affecting  ills 
credibility.    Mayer  v.  Uaaren^  574. 

7.  Defendant  having  testified  that  it 
was  part  of  the  agreement  that  if 
plaintiff  did  not  sell  all  the  houses 
and  lots,  he  should  get  only  the 
usual  commissions  on  what  he  did 
sell,  ffe/d,  on  this  gronnd,  as  well 
as  on  the  ground  that  the  contract 
was  indivisible,  that  a  refusal  to 
charge  that  on  the  one  house  sold 
the  plaintiff  was  entitled  to  one- 
third  of  the  amount  realized  in 
excess  of  $11,000,  was  correct.    lb. 

Action  to  r^orm  a  contract  and  to 
recover  upon  ike  same  as  r^ormed 
— Agent,  authority  to,  and  powers 
of,  may  be  preaumed/rom  the  facta. 
See  Basaerman  ▼.  8.  L  Belt  Line 
i2.  B,  Co.,  521. 

APPEAL. 

1.  Under  §  779  of  the  Code  of  Civil 
Procedure  as  amended  by  chapter 
181  of  the  Laws  of  1884,  the  non- 
payment of  costs  (within  the  time 
limited  by  that  section)  awarded  by 
a  general  term  order,  made  on  an 
appeal  from  an  order  below,  works 
a  stay  of  all  proceedings  on  the  part 
of  the  party  against  whom  the  costs 
were  awarded,  including  the  service 
of  a  notice  of  appeal  from  a  judg- 
ment entered  against  him  in  the 
action  in  which  the  general  term 
order  is  entered  subsequent  to  the 
entry  of  that  order.  Cohu  v.  Hiis- 
sofu  222. 

2.  Wliere  the  service  of  a  notice  of 
appeal  from  a  judgment  is  irregular, 
as  having  been  made  pending  a 
stay  arising  from  the  non-payment 
of  costs  awarded  by  an  order,  and 
the  court  below  erroneously  orders 
its  acceptance,  the  general  term 
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(the  appeal  from  the  judgment 
having  already  been  heard)  may 
reverse  the  order  below  without 
prejudice  to  the  appeal  from  the 
judgment  upon  terms,  lb. 
8.  Where  evidence  bearing  on  a  cer- 
tain question  of  fact  is  admitted 
under  exception,  yet  if  the  except- 
ing party  is  not  injured,  the  excep- 
tion cannot  be  sustained  on  appeal, 
even  if  the  evidence  was  improperly 
admitted,  i  fortiori  not,  when  cer- 
tain exhibits  which  were  put  in 
evidence  and  which  might  of  them- 
selves have  been  a  sufficient  ground 
for  the  ruling,  are  not  contained  in 
•  the  appeal  book.  Mortimer  v.  JV. 
F.  EL  R.  B.  Co.,  244. 

4.  Where  a  finding  of  fact  is  in  irre- 
concilable conflict  with  the  con- 
clusions of  law  and  the  judgment 
based  thereon«  the  judgment  must 
be  reversed  on  appeal ;  this  although 
there  are  other  findings  which  fully 
sustain  the  conclusions  of  law  and 
the  judgment.  Pappenheim  v. 
Met  EL  R'y  Co.  281. 

5.  .So  held  where  the  whole  theory 
of  the  action  was  that  a  certain  use 
of  a  certain  street  was  an  excessive 
and  inconsistent  street  use,  and  that 
the  street  had  not  been  kept  open 
in  like  manner  as  the  other  public 
streets  in  the  city  of  New  York  are 
and  of  right  ought  to  be;  and  the 
trial  judge,  among  other  findings, 
found,  that  the  street,  from  the 
time  of  its  opening,  continuously 
had  been  and  then  was  appropriated 
and  kept  open  for  a  public  avenue, 
highway  and  thoroughfare  in  the 
city  of  New  York,  in  like  manner 
as  the  other  public  streets  in  the 
said  city  are  and  of  right  ought  to 
be;  but,  nevertheless,  rendered 
judgment  for  the  plaintiff.     P). 

6.  The  sureties  on  an  undertaking 
given  to  stay  proceedings  on  an  ap- 
peal to  the  general  term  from  a 
judgment  of  foreclosure  and  sale, 
are  not  relieved  from  the  liability 
thereby  assumed  by  reason  of  an 
appeal  taken  from  the  affirmance 
of  the  judgment  to  the  court  of  ap- 
peals, and  proceedings  on  the  judg- 
ment below  being  stayed  against 
the  opposition  of  the  respondent 
pending  such  appeal,  pursuant  to 
the  provisions  of  law  upon  the 
giving  of   an   undertaking  under 


§  1831  of  the  Code  of  Civil  Pro- 
cedure. MacKellar  v.  Farrell^  398. 

7-  An  order  made  under  §  1331  of  the 
Code  of  Civil  Procedure  upon  the 
application  of  the  appellant  against 
the  opposition  of  the  respondent 
fixing  the  amount  of  the  under- 
taking to  be  given  on  the  appeal  to 
the  court  of  appeals  for  the  purpose 
of  staying  proceedings,  giving  the 
appellant  fourteen  days  in  which 
to  file  the  midertaking,  and  staying 
proceedings  in  the  meantime,  does 
not  amount  to  a  novation  and 
substitution  of  the  undertaking 
given  under  the  order  in  the  place 
and  stead  of  that  given  on  the  ap- 
peal to  the  general  term.     Ih. 

8.  Neither  the  possibility  that  the 
mortgaged  property  may,  or  the 
fact  that  it  actiutlly  has,  pending 
the  appeal  to  the  court  of  appeals, 
so  depreciated  in  value  as  that  a 
sale  thereof  after  affirmance  by  the 
court  of  appeals,  produces  a  defi- 
ciency which  would  not  have 
occurred  if  the  property  had  been 
sold  as  soon  after  the  general  term 
judgment  as  with  reasonable  dili- 
gence it  could  have  been,  will  not 
take  the  case  out  of  the  general 
rule  governing  the  liability  of 
sureties  on  undertakings  given  to 
stay  proceedings  on  appeal  from 
judgment.  The  possibility  of  such 
depreciation  is  one  of  the  risks  the 
sureties  assumed.    Ih. 

0.  An  application  made  pending  a 
stay  of  proceedings  under  a  judg- 
ment for  the  appointment  of  a 
person  in  place  of  a  receiver  who 
had  been  appointed  before  judg- 
ment but  who  had  declined  to  act, 
is  not  a  violation  of  the  stay.    Ih. 

10.  A  judgment  should  not  be  re- 
versed because  of  inconsistent  con- 
clusions of  law  when  the  judgment 
is  in  accordance  with  the  correct 
conclusion  of  law  upon  the  facts 
found.  WeUh  v.  Met.  EL  By.  Co. 
408. 

Appeal  from  order  allowing  costs  to 
defendants  severally.  See  Mayor 
V.  Brady^  14. 

Inserting  statement  in  case  on  appeal 
that  appellant  excepts  to  italicized 
portion  of  charge. -^When  irreg- 
ular. See  Looram  v.  Third  Ave. 
R.  B.  Co.,  165. 

Triul—^Stay  qf  pending   appeal  in 
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attoiher  aeUan,  B&tBradyr.  The 
Maifcr,  571. 

Krrar  produeimg  no  ittfwy^  not  eau9e 
for  rmermU  om  when  the  appellants 
were  erroneomtlp  allowed  {to 
which  no  exception  wa»  taken)  a 
certain  man  which  w€u  in  excess  qf 
the  swns  claimed  to  haoe  been  er- 
roneously disallowed  them.  See 
Monnet  ▼.  Heller^  570. 

Order  cannot  be  vacated  on  motion 
^  a  party  on  the  ground  that  it  is 
erroneous — The  general  term  on  an 
appeal  from  an  order  denying  such 
a  motion  cannot  inquire  whether 
there  was  error  in  the  original 
order.  See  Clapp  ▼.  Atterburyy 
579. 

ARREST. 

Arrestf  vacating  order  qf^  t^Hm 
plaintiff  ^  s failure  to  make  out  cause 
inaction  at  the  trioL  See  BwM- 
son  T.  Sumner^  29. 

ATTACHMENT. 

On  a  motion  to  vacate  an  order  of 
attachment,  made  upon  the  original 
papers  upon  which  the  attachment 
wa<  granted,  the  plaintiff  has  no 
right  to  nresent  additional  aflidayita 
to  remedy  any  alleged  defects  in  the 
original  papers.  &  the  latter  were 
deroctiye  the  attachment  shonld  be 
vacated.    Appleton  y.  Speery  119. 

ASSESSMENT. 
See  CoBPOBATioKS,  1;  TAXB8Ain> 

A88E88HSNT8. 

ASSIGNEE  IN  INSOLVENCY. 

The  disposal,  by  the  assignee  in  insol- 
vency under  an  order  of  such  insol- 
vency court,  at  a  private  sale  of  an 
asset  inventoried  as  of  nominal 
value,  to  a  son-in-law  of  the  insol- 
vent, for  the  nominal  sum  of  9*2, 
and  the  relinquishment  by  the  pur- 
chaser of  the  subject  of  his  purchase 
to  the  insolvent,  will  not,  in  the 
absence  of  other  facts  or  evidence 
establishing  conspiracy,  fraud,  col- 
lusion or  concealment,  raise  an  im- 
plied trust  in  favor  of  the  insolvent's 
creditors  upon  whom  the  discharge 
ia  conclusive,  or  of  their  assignees, 


by  aastgnmentB  aubaeqiient  to  the 
discharae,  or  sustain  an  implication 
of  firaua  for  their  benefit;  i  fortiori 
not,  when  his  interest  in  the  aaeet 
ia  purely  apecolative,  resting  in 
trust  to  him  and  defendant  od.  the 
ultimate  success  of  litigation,  which 
success  is  itself  dependent  oo.  his 
personal  exertions  and  ability  to 
raise  and  procure  funds  to  meet  tbe 
necessary  expenses.  Murphy  T. 
Philbrook,  204. 

ASSIGNMENT  FOR  THE  BENE- 
FIT OF  CREDITORS. 

While  an  assignment  for  the  b^iefit 
of  creditors  remains  in  force,  the 
right  to  assail  prior  incumbrances 
rests  in  the  assignee,  and  cannot 
be  exercised  by  a  judgment  cred- 
itor.    Tremaine  v.  Jforttmer,  SIOl 

ATTORNEY  AND  CLIENT. 

1.  In  an  action  brought  to  recorer 
compensation  for  legal  services 
rendered  in  an  action,  defendants 
claimed  that  they  were  not  to  pay 
therefor,  but  that  one  Webster  was 
to,  and  in  support  of  this  claim  one 
of  the  defendants  on  direct  examin- 
ation testified,  among  other  thincs, 
that  he  told  Mr.  Clark,  one  ofUie 
plaintiffs,  that  the  defendants  had 
an  arrangement  with  Webster; 
that  Webster  had  to  see  to  the 
action  as  far  as  he  was  concerned, 
and  had  to  pay  all  Vie  expenses^ 
except  those  of  Mr.  Smith,  who 
was  to  be  their  personal  counsel  in 
the  matter,  which  the  defendants 
were  to  pay. — Held^  that,  on  cross- 
examination,  interrogatories  to  the 
witness  as  to  payments  by  defend- 
ants of  divers  expenses  connected 
with  Uie  action,  other  tlian  those 
of  Smith,  were  property  allowed. 
Stainley  v.  PickhaardJt^  147. 

2.  This  action  was  brought  in  this 
court  to  vacate  and  set  aside  a 
judgment  obtained^igainst  plaintiff 
m  the  supreme  court  by  Augustus 
Prentice,  one  of  the  defendants,  on 
the  ground  that  the  sununons  and 
complaint  in  the  latter  action  had 
never  been  served  upon  her  and 
that  she  had  never  authorized  any 
attorney  to  appear  for  her  in  said 
action;  and  that  the  appearanoa 
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for  her  by  an  attorney,  as  alleged 
in  the  record  of  the  judlgment,  was 
onaathorized.  —  Held,  That  the 
judgment  in  the  supreme  court  was 
not  void,  and  was  regular  when  en- 
tered; and  the  appropriate  relief 
for  the  alleged  unauthorized  ap- 
pearance, is  by  an  application  to 
the  court  by  which  the  judgment 
was  given.  That  the  plaintiff  can- 
not he  relieved  of  said  judgment  in 
this  action  as  the  power  of  relief 
rested  only  in  the  court  rendering 
the  judgment.  That  court  alone 
can  vacate  or  set  it  aside.  Oilman 
V.  Tucker,  324. 
Attorney's  lien  for  services  on  a  dr<tftf 
which  he  was  under  a  duty  to  pay 
to  his  client  b^ore  his  right  to  re- 
eoterfor  his  services  was  perfected 
— When  not  et^f arced.  See  Foster 
V.  Devlin,  120. 

BAKES  AND  BAKKIKG. 

See  Bills,  Kohteb  and  Checks,  1,6; 
Sayings  Banks. 

BILL  OF  DISCOVERT. 
See  Pleading,  13. 

BILL  OF  REVIEW. 

Action  for  new  trial,  on  the  ground 
of  newly-discovered  facts  and 
evidence.  See  The  MayorY.  Brady, 
14. 

BILL  OF  SALE. 

See  CONTBAGTS,  10. 

BILLS,   NOTES   AND    CHECKS. 

1.  It  appeared  on  the  trial  that  the 
judgment  debtor  had  deposited  the 
moneys  in  question  with  the  Union 
Trust  Company;  that  the  account 
was  with  *  ^William  N.  Griswold  in 
trust,*'  and  there  was  no  designa- 
tion of  any  Idnd  as  to  the  trust, 
nor  as  to  any  person  for  whose 
benefit  the  trust  was  created.  It 
was  an  obligation  on  the  part  of 
the  Trust  Company  to  the  judg- 
ment debtor,  personally,  and  would 
remain  such  in  its  character  until 
legally  applied  to  the  legitimate 
claim  of  a  third  person.    On  these 


facts  alone  the  plaintiff  as  Judgment 
creditor  would  be  entitled  to  a 
judgment,  and  the  appellant  was 
bound  to  establish,  on  the  trial, 
affirmatively,  that  equitably,  the 
moneys  should  be  paid  to  her,  as 
being  the  remainder  of  moneys  that 
belonged  to  her.  The  trial  judge 
found  that  the  appellant  had  nob 
established  by  credible  witnesses 
that  her  money  had  been  deposited, 
but  did  find  that  the  moneys  be- 
longed to  the  judgment  debtor,  and 
it  is  not  material  that  this  finding 
was  found  as  a  conclusion  of  law. 
It  must  be  sustained  and  upholds 
the  judgment.  Green  v.  Or&wold. 
24. 

2.  In  this  action  to  recover  a  balance 
of  indebtedness  for  services,  etc., 
one  of  the  defences  was  payment, 
and  it  appeared  in  evidence  that 
plaintiff  rendered  his  bill  for  ser- 
vices to  defendant  in  the  sum  of 
$439,  on  account  of  which  defend- 
ant paid  his  own  check  for  $105.55 
and  the  check  of  one  Woodruff, 
endorsed  by  defendant,  for  $27S.45, 
and  plaintiff  receipted  the  bill. 
The  only  evidence  on  this  point 
was  the  uncontradicted  evidence  of 
the  plaintiff,  who  testified  that, 
when  he  presented  the  bill,  de- 
fendant handed  him  the  Woodruff 
check  saying,  **  I  have  Mr.  Wood- 
ruff's check,  will  you  take  that  ?" 
and  plaintiff  replied,  **  Yes,  with 
your  endorsement,''  and  thereupon 
the  defendant  endorsed  the  Wood- 
ruff check  and  handed  it  to  the 
plaintiff.  Nothing  was  said  about 
the  checks  being  token  in  payment 
of  the  account.  The  Woodruff 
check  was  not  paid  on  presentation, 
and  plaintiff  brought  this  action  to 
recover  the  balance  of  the  original 
indebtedness.  Held,  that  this  evi- 
dence did  not  warrant  the  jury  in 
finding  that  the  Woodruff  check 
was  given  to  the  plaintiff  in  pay- 
ment, and  the  verdict  should  have 
been  set  aside  and  a  new  'trial 
granted.  Carroll  v.  Sweet,  100. 

8.  Another  defence  was,  that  the 
Woodruff  check  was  not  presented 
for  payment  for  nine  da^s  after  it 
was  given  to  plaintiff,  and  by 
reason  of  such  failure  to  present 
the  che<^  there  was  a  loss  to  de- 
fendant.   Held,  that  there  was  not 
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the  slightest  evidence  to  wanmnt 
the  jury  in  finding  tliat  there  was 
any  loss  to  defen&nt  by  reason  of 
the  failure  of  plaintiff  to  present 
the  check.  The  uncontradicted 
evidence  being  that  at  no  time  did 
the  drawer  of  the  checlc  have 
enougli  funds  in  the  bank,  upon 
which  the  check  was  drawn,  to 
pay  the  check;  tliat  the  place  of 
payment  was  the  bank,  and  it  was 
the  duty  of  the  drawer  to  have 
funds  at  the  place  named  in  the 
check.  The  plaintiff  fulfilled  all 
the  obligations  that  the  law  placed 
upon  him  when  he  presented  the 
check  for  payment  at  the  place 
named  therein,    lb. 

4.  Heldy  also,  that  In  an  action  for 
the  collection  of  a  pre-existing  debt, 
the  onits  of  proving  payment  is 
upon  the  defendant,  and  proof  of 
the  delivery  to,  and  receipt  by,  the 
plaintiff  of  a  check  on  account  of 
the  indebtedness,  is  not  sufficient 
proof  of  payment.  The  defendant 
must  go  further  and  show  that  the 
check  has  been  paid  or  that  by  the 
laches  of  the  plaintiff  he  has  incur- 
red a  loss.  The  delivery  of  a  check 
does  not  operate  as  payment  of  a 
previous  debt,  and  a  receipt  given 
upon  delivery  of  a  check  acknowl- 
edging the  receipt  of  money,  adds 
nothing  to  the  effect  of  such  de- 
livery, and  is  subject  to  parol  proof 
as  to  its  real  import,    lb, 

6.  Where  a  bank  discounts  for  one 
of  its  depositors  a  note  of  a  thiixl 
party  endorsed  by  such  depositor, 
and  credits  him  with  the  amount  of 
the  note,  less  the  discount,  in  his 
account  with  the  bank,  and  the  de- 
positor checks  out  the  entire  sum 
so  placed  to  his  credit,  and  there- 
after the  note,  which  was  dis- 
counted, was  not  paid  at  its  ma- 
turity, and  was  protested  for  non- 
payment, an  action  will  not  lie 
against  the  depositor  in  favor  of 
the  bank  for  the  amount  so  credit- 
ed, based  on  the  theory  that  by 
reason  of  such  facts  there  was  an 
over-draft  by  the  depositor  to  the 
extent  of  the  amount  so  deposited. 
Columbia  Bk.  v.  Gospel  T,  CA.  149. 

6.  An  account  opened  with  a  bank 
by  a  treasurer  of  a  corporation  in 
his  Individual  name,  with  the  addi- 
tion, *'  as  Treasurer.''  there  being 


no  proof  that  such  designation  was 
with  the  knowledge  of  the  corpora- 
tion, or  by  its  direction,  or  that  it 
hal  been  ratified,  is  the  individual 
account  of  the  person  who  opened 
it,  and  not  the  account  of  the  cor- 
poration; and  the  fact  that  creditors 
of  the  corporation  wen*  paid  by  the 
checks  of  the  person  who  opened 
the  account  signing  ihem  **  as 
Treasurer*'  will  not  make  the 
account  that  of  the  corporation.  lb. 

7.  The  question  on  the  trial  was, 
whether  the  endorsement  on  the 
note  **  Navassa  Phosphate  Com- 
pany, W.  E.  Lawton,  Pres't,"  was 
the  endorsement  of  the  defendant. 
Prima  facie  this  endorsement  did 
not  bind  the  company,  although 
W.  £.  JLAWton  was  its  president, 
for  the  latter  fact  did  not  tend  to 
prove  that  he  was  authorized  to 
sign  the  company's  name  as  en- 
dorser. Heldj  that  the  plaintiff  was 
bound  to  furnish  competent  evi- 
dence that  the  president  was, in  fact, 
authorized  to  make  the  endorse 
ment,  or  that  the  company  had 
held  him  out  as  authorized  to  that 
extent,  or  that  the  defendant  was 
estopped  from  denying  his  author- 
ity. Fifth  Nat.  Bk.  ^Providence 
V.  Kavassa  Phosphate  Co.,  168. 

8.  Xo  testimony  was  given  that  au- 
thority had  been  given  specifically 
to  the  president,  and  on  a  review 
of  the  evidence  tending  to  show  that 
the  defendant  had  recognized  its 
liability  upon  endorsements  of  this 
kind,~Hf /(2,  that  it  did  not  esUb. 
lish  that  defendant  had  recognized 
that  Lawton  was  authorize  to 
sign  the  corporate  name  in  endorse- 
ment.   76. 

0.  When  the  issue  is  as  to  whether  a 
note  was  an  accommodation  note, 
made  without  consideration  and  of 
no  legal  inception,  evidence  of  pay- 
ment is  inadmissible.  Cohu  v. 
Husson,  238. 

10.  Exchange  notes  are  not  accom- 
modation notes,  each  constitutes  a 
consideration  for  the  other,  and 
each  has  a  legal  inception  for  a 
valuable  consideration.     lb. 

EquitaJble  relirf  by  assignee  of  col 
laterals  ifiwfn  fo  secure  payment  of 
a  usKrtotts  note.    See  Dickswi  v. 
VaUriiin^y  128. 
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BO^RD  OF  ELECTRICAL 
COxVTROL. 

The  board  of  electrical  control  au- 
thorized plaintiff  to  string  four 
wires  on  existing  poles  In  Sixth 
avenue,  from  i8th  street  to  Carmine 
street,  in  September,  1888.  At  the 
time  this  permit  was  granted  the 
Metropolitan  Telephone  and  Tele- 

fraph  Company  and  the  Western 
Fnion  Telegraph  Company  owned 
certain  poles  in  Sixth  avenue,  and 
under  some  agreement  with  those 
companies  the  plaintiff  placed  their 
four  wires  on  such  poles.    Subse- 
quently,    the     latter    companies, 
having  no  further  use  for   these 
poles,  abandoned   them,  and  the 
board  of  electrical  control  revoked 
plaintiff's  permit  to  use  the  poles 
lor  its  wires,  and  directed  the  de- 
fendants, Gilroy,  commissioner  of 
public  works  and  Cummings.  sup- 
erintendent of  the  bureau  of  in- 
cumbrances, to  remove  the  poles 
and  the  wires.  Plaintiff  commenced 
an  action  and  sought  and  obtained 
a  temporary  injimction  restraining 
the  defendants  from  removing  the 
poles  or  wires,  which  was  subse- 
quently vacated  by  the  court,  and 
.    the  motion  of  plaintiff  to  continue 
the  same  denied.     Held,  that  the 
permit  granted  was  a  mere  license, 
revocable  at  any  time  by  the  board 
that  granted  it,  and  was  subject  to 
its  rules  and  regulations,  and  the 
board  having  power  to  direct  the 
removal  of  the  wires  and  poles,  and 
BO   directing    such    removal,    the 
plaintiff  had  no  right  to  insist  that 
they   should    remain.      That   the 
plaintiff  did  not  show  a  right  to 
equitable  and  discretionary  relief  by 
injunction.    That  the  permit  nec- 
essarily referred  to  the  poles   as 
then  rightfully  there,  and  it  was 
not  implied  thereby  that  the  permit 
should  continue  to  operate  after 
the  poles  ceased  to  be  rightfully  in 
the  street,  as  was  the  case.    JSast 
River  Electric  L.  Co.  v.  Orant,  563. 

BONDS. 

Lease  cf  city  real  estate  executed  by 
comptroller^  valid,  as  also  bond 
executed  by  sureties  for  its  per- 
formance. See  Mayor  v.  Kentj  109 

See  CONTBACTB,  5. 


BROKERS. 
See  Agknct. 

CANCELLATION. 
See  Equitt,  2. 

CARRIERS. 

On  the  question  of  relation  of  carrier 
and  passenger,  Held,  (1)  It  is  im- 
material whether  one  boarding  a 
passenger   boat,  (there   being"  no 
binding  rule  requiring  fare  to  be 
paid  before  the  boat  stai-ted)  for 
the  purpose  of  being  carried  on  its 
trip,  actually  pays  the  fare  or  not ; 
if  he  goes  on  the  boat  meaning  to 
pay  his  fare  and  to  be  a  passenger, 
the  relation  of  carrier  and  passenger 
is  formed  and  is  not  ended,  at  least 
so  long  as  he  intends  to  pay  at  any 
point  of  the  trip.     (2)  Conceding 
that  the  carrier  may  end  the  rela- 
tion by  reason  of  the  non-payment 
of  fare,  yet  he  can  only  do  so  by 
demanding  that  the  party  either 
pay  the  fare  or  leave   the   boat. 
(3)  As  in  the  case  at  bar  the  jury 
might  have  found    that   plaintiff 
either  remained  on  the  boat  or  left 
it  and  returned,  meaning  to  pay  her 
fare  and  be  a  passenger,  and  as  it 
was  not  shown  that  tnere  was  any 
final   demand   for    payment    and 
omission  to  pay  accompanied  by  a 
declaration,  or  its  equivalent,  that 
she  must  go  from  the  boat,  and 
there  being  no  proof  of  any  rule  of 
the  company  binding  on  her  which 
required  the  payment  of  fare  before 
the  boat  left  the  slip;  the  refusals 
to  char^  that  if  the  jury  found 
that  plamtiff  did  not  pay  her  fare 
for  the  return  trip,  then  the  de- 
fendant   was    not   liable,  and   to 
charge  that  if  the  jury  found  that 
plaintiff  left  the  boat  when  her  fare 
for  the  return  trip  was  demanded 
and  subsequently  returned  without 
paying  her  fare  then  defendant  was 
not  liable,  were  correct.     As    to 
whether  there  was  an  attempt  to 
evade  the  obligation  to  pay  fare 
was  not  made  a  question  for  the 
jury.    Bartlett  v.  N.  Y.  E.  8.  B. 
F.  E.  8.  T.  Co.,  348. 
39 
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Carrier  qfgoods^  pnxjf  of  negligence 
qf,  the  mere  fact  <if  non-delivery 
Vixihoui  any  explanatian  is  prima 
facie  evidence  qf  hi»  own  negligence 
— Exetnptionfrom  liability  far  euck 
negligence,  the  contract  qf  carriage 
muni  in  clear  and  explicit  form 
etnbrace  it — Married  wotnan^  bag- 
gage of  what  constitutes  under  a 
contract  for  the  passage  rf  herself 
and  her  children.  See  A^einJborg 
▼.  NaL  a.  S,  Co.,  586. 

CASE  ON  APPEAL. 


CHARGE. 
See  Judgk's  Chabgk. 

CHATTEL  HORTOAGE. 

Chattel  mortgage,  action  to  set  aside, 
—  Wfien  assignee  for  the  ben^  qf 
creditors  the  proper  party  to  bring 
action.  See  Tremaine  v.  Mortitner, 
840. 
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COMMISSIOXS. 

See  Ageitcy,  1,  4,  6. 

CONCLUSIONS  OP  LAW. 

See  Trial,  12, 13. 

CONTRACTS. 

1.  An  action  brought  against  a 
guardian  and  ward  based  upon  & 
contract  with  the  guardian  for  the 
board  and  lodging  of  the  ward 
while  an  infant,  cannot  be  main- 
tained against  the  infant  after  he 
becomes  of  age,  especially  after 
Jud^ent  has  been  recoTeied 
against  the  guardian  on  such  con- 
tract. The  plaintiff  must  look  to 
the  guardian  only  for  payment. 
Nethercott  v.  Kelly,  27. 

2.  In  cases  where  the  servant  has  not 
fully  or  skilfully  performed  his 
contract  of  employment,  it  is  now 
settled  that  such  a  failure  is  no  bar* 
or  defence  to  an  action  for  the 
services  rendered;  the  only  remedy 
of  the  employer  in  such  action  is 
to  recoup  the  damages  sustained  by 
him.  Clark  ▼.  Fernoline  Chem, 
Co,,  36. 

3.  In  the  case  at  bar,  it  was  claimed 
that  plaintiff  had  agreed  that  any 
new  products  or  processes  discov- 
ered by  him  while  in  the  service  of 
the  defendant  should  be  for  the 
benefit  of  defendant.  That  he  made 
discoveries  of  new  products  and 
processes,  but  refused  to  disclose 
them,  and  insisted  upon  retaining 
the  same  for  his  own  benefiL 
Under  such  a  contract  the  employer 
acquires  no  right  or  title  to  the 
discoTeries  of  his  employee,  but 
simply  a  license  to  use  them.     lb, 

4.  Plaintiff  and  defendant  were  res- 
pectively engaged  as  attorneys,  in 
the  matter  of  a  loan  of  $860,000, 
by  the  New  York  Life  Insurance 
Company  to  the  firm  of  Phyfe  & 
Campbell.  The  plaintiff  was  the 
attorney  for  said  firm,  and  the  de- 
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fendant  the  attorney  for  said  com- 
pany.   On  May  22d,  188(5,  all  but 
$l;30,oOO  of  the  loan,  had  been  paid 
over  to  said  firm  by  defendant,  and 
on  the  latter  date  defendant  at  the 
request  of  said  firm  of  Phyfe  & 
Campbell  signed  and  delivered  to 
plaintiff   the   following    letter  :— 
^*  New  York,  May  22, 1886.    •*  W. 
H.  Aknoux,  Esq. — ^Dear  Sir.    At 
the    request   of   Messrs.  Phyfe  & 
Campbell,  I  write  this  to  say  that 
in  case  of  your  loaning  them  $2,500, 
and  furnishing  me  with  their  re- 
quest, I  will  reserve  for  you  that 
sum  out  of  the  next  payment  made 
them  by  the  New  York  Life  Ins. 
Co.— Respectfully  yours,  —  H.  A. 
BoGKKT.^    On  the  receipt  of  the 
letter  the  plaintiff  lent  Phyfe  & 
Campbell,  $2,500,  who  gave  him  an 
order  or  request  upon  defendant, 
for  the  payment  of  that  siun  to 
plaintiff,  from  the  next  payment  to 
be  made  to  said  firm  by  the  said 
company,  and  the  defendant  had 
due  notice  of  the  order  or  request. 
Subsequently  the  whole  amount  of 
said  loan  was  paid  to  said  firm, 
and  defendant  did  not  reserve  nor 
pay  plaintiff  therefrom    the   said 
$2,50i0,  and  plaintiff  was  not  paid 
the  same  by  Phyfe  A  Campbell. 
Heldf  that  this  was  an  undertaking 
by  the  defendant,  to  reserve,  or 
cause  to  be  reserved  and  paid  to 
plaintiff,  the  amount  of  $2,500,  the 
loan  in  question,  and,  failing  to  do 
so,  he  is  liable  to  judgment  in  this 
action  for  the  amount  and  interest, 
the  matters  set  up  in  defence  not 
being  sufficient  to  change  the  con- 
struction which,  as  matter  of  law, 
must  be  put  upon  this  undertaking. 
Amoux  V.  Soger t,  61. 
5.  A  bond  Issued  by  the  defendant 
and  held  and  owned  by  plaintiff 
contains  a  provision  for  its  payment 
through  a  sinking  fund,  or  the  ces- 
sation of   interest,  as   follows: — 
"  And  the  said  company  hereby 
covenants  and  agrees  to  provide, 
according  to  the  terms  and  condi- 
tions of  the  said  mortgage,  a  sink- 
ing fund,  as  follows  :    The  sum  of 
$10,000  shall  be  so  provided  and 
paid  on  the  fifteenth  day  of  Novem- 
ber in  each  year,  commencing  on 
the   fifteenth   day   of   November, 
1877;    also,  hi   addition   thereto, 


such  further  sum  in  each  year  as 
shall  be  equal  to  the  amount  of 
interest  on  the  retired  bonds  until 
the    whole   amount   of    the   said 
bonds  shall    be   paid   and   extin- 
guished, llie  numbers  of  the  bonds 
to  be  paid  in  each  year,  by  the 
amount  of  the  said  sinking  fund, 
shall  be  determined  by  diuwings 
by  lot  at  the  agency  of  the  com- 
pany In  the  city  of  New  York  by  a 
notary  public,  to  be  appointed  by 
tlie  said  trustee,  in  the  •month  of 
August,    in     the    year     eighteen 
hundred  and  seventy-seven,  and  in 
the  same  month  in  each  year  there- 
after;   and    the    company    shall 
cause   a   notice   of   the   numbers 
drawn  to  be  posted  in  the  office  of 
the  agent  of  the  company  in  the 
city  of  New  York  at  whjch  the 
coupons  of  the  said  bonds  are  pay- 
able on  or  before  tlie  first  day  of 
September  after  dmwing,  and  on 
the  following  fifteenth  day  of  No- 
vember, the  principal  of  said  bonds 
so  drawn  shall  be  payable,  at  the 
option  of  the  holders,  at  the  office 
and  in  the  manner  aioresaid,  upon 
the  surrender  of  tlie  bonds  drawn, 
with  all  the  coupons  thereto  be- 
longiue;  and  after  the  said  fifteenth 
day   of    November,  the    interest 
upon  the  bonds   so   drawn    shall 
cease.  *^      In  the  drawing  had  in 
1887,  the  plaintiffs  bond,  to  which 
were  attached  the  interest  coupons 
which  this  action  seeks  to  recover, 
was  drawn.  The  plaintiff  refused  to 
present  his  bond  for  payment  when 
notified  that  the  money  to  pay  the 
same  had  been  provided  by  defend- 
ant under  this  provision,  claiming 
that  the  defendant's  right  to  pay 
and  retire  his  bond  was  dependent 
upon  his  (plaintiff's)  option,  and  if 
he  did  not  avail  himself  of   the 
option  the  bond  could  not  be  re- 
deemed,  and    plaintiffs    right   to 
retain  its  possession  and  to  demand 
and  receiye  interest  on  the  amount 
of  the  same  (by  and  through  the 
interest    coupons    attached)    con- 
tinued unimpaired.    HeM,  that  the 
option  given  to  the  plaii.  .ff,  by  the 
terms  of  said  bond,  applied  only  to 
his  right  to  retain  possession  of  his 
bond  and  does  not  refer  to  the  sub- 
sequent provision  for  the  payment 
of  Interest,  which  stands  alone  and 
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pcwitiye  and  imperatiTe,  and  after 
the  fifteenth  day  of  November. 
18S7,  the  interest  on  the  bond 
ceased,  and  no  Interest  could  be 
recovered  thereafter  by  the  plaint- 
iff, although  the  bond  had  not 
been  retir^  and  paid,  and  still 
•  continued  in  plaintiff's  possession. 
By  the  said  drawing  and  notice,  the 
bond  and  interest  became  due  in 
November,  1^7,  and  interest  then 
ceased,  and  coupons  for  subsequent 
interest  were  invalid.  Henry  ▼. 
Syracutte^  O,  4t  C.  Ry,  Co.^  69. 

6.  The  complaint  averred  that  the 
defendant  received,  as  trustee  for 
the  plaintiff,  certain  moneys  and 
shares  of  stock  upon  the  express 
condition  that  the  trust  might  be 
terminated  by  plaintiff,  at  his  elec- 
tion, on  or  after  July  10,  1866. 
That  plaintiff  had  eiven  due  notice 
to  defendant  of  his  election  to 
terminate  the  trust,  etc.,  and  de- 
manded the  money  and  stock,  but 
defendant  had  refused,  etc.,  etc. 
'ilie  answer  denietl  each  and  every 
allegation  of  the  complaint.  On 
the  trial,  after  plaintiff  had  sub- 
mitted his  proofs,  the  defendant 
offered  to  show,  and  did  show 
against  the  objection  of  the  plaint- 
iff, that  the  contract  or  the  transac- 
tion, as  proven  by  plaintiff,  was 
illegal,  and  made  to  secure  from 
defendant  lobbying  services.  The 
objection  to  this  proof  (which  was 
overruled  bv  the  court)  was  that 
such  a  defence  had  not  been 
pleaded.  On  this  question  the 
judges  of  the  court  were  divided  in 
opinion,  but  all  agree  that  the 
judgment  should  be  affirmed,  on 
the  ground  that  the  proofs  of  the 
plaintiff  do  not  sustain  the  cause  of 
action  alleged  in  the  complaint, 
and  that,  irrespective  of  the  evi 
dence  objected  to,  the  illeealitv  of 
the  contract  app^irs.  MilbavSc  v. 
JoneSj  135. 

7.  The  plaintiff  contracted  with  de- 
fendants to  secure  insurance  at  a 
compensation  of  thirty  per  centum 
of  the  premiums  received.  De- 
fendants procured  two  policies  of 
insurance,  issued  by  plaintiffs  to 
R.  Hoe  A  Co.,  upon  which  was 
paid  as  premiums  $1,125,  from 
which  the  defendants  retained  as 
their  commissions  $387.50,  or  30 


per  cent,  thereof.    Each  of  these 
policies  were  for  three  years,  and 
contained  a  clause  that  it  might  be 
cancelled  at  the  option  of  the  com- 
pany, on  refunding  to  the  assuLred 
a  rateable  proportion  of  the  prem- 
ium for  the  unexpired  term  of  the 
policy,  or  it  might  be  cancelled  at 
any   time  by  the  request  of  the 
assured;  and  in  such  case  the  com- 
pany shall  retain  the    costomai^' 
rates  for  the  time  the  policy  had 
been   in   force.    Afterwards^  and 
before  the  end  of  the  term  of  the 
policies,  they  were   cancelled   by 
agreement  between  plaintiff   and 
K.  Hoe  &  Co.,  and  the  plaintiff 
returned  to  the  latter  $11^13  as 
tmeanied  premiums.     £(efore  the 
terms  of  the  policies  had  expired 
the  defendants  ceased  to  be  the 
agents  of  the  plaintiff*  and  became 
the  agents  of  the  Hartford  Steam 
Boiler  Insurance  Company,  and,  as 
such,  solicited  K.  Hoe  ^  Co.  to 
cancel    their    policies    with     the 
plaintiff  and  take  policies  in  the 
Hartford  Company.    R.  Hoe  A  Ca 
acceded  to  this,  and  at  their  request 
these  policies  were  cancelled  and 
the  premiums  to  the  amount  of 
$118.13,  returned  to  R.  Hoe  A  Ca 
The  judge  below  directed  the  jury 
to  find  for  the  plaintiff  the  sum  of 
$39.34,  being  30  per  centum  on  the 
returned  premiums  and    interesL 
Held,  on  ajypeal,  that  the  ruling  of 
the  coiul  below  was  the  result  of  a 
correct  construction  of  the  contract. 
The  premiums  referred  to  in  the 
contract  between  the  parties,  mean 
the  premiums  as  provided  in  the 
policies  on  which  they  were  to  be 
paid,  and  if  those  premimns  are 
afterwards  reduced  by  the  terms  of 
the  policies,  then  the  premiums  on 
those  policies  on  which  the  com- 
missions are  based  are  the  reduced 
amount,  and  the  amount  of  the 
commissions  are  reduced  accord- 
ingly.    Am.     Steam    B.    Co.    v. 
Anderson,  179. 
8.  On  the  claim  of  plaintiff  that  the 
defendants  violated  their   obliga- 
tions, as  agents,  in  a  way   that 
deprived  them  of  any  right  to  any 
commissions    on    the   premituns. 
Held,  that  if  the  defendants  pro- 
cured R.  Hoe  &  Co.  to  require  the 
plaintiff  to  do  what  it  had  pre- 
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Tionsly  contracted  to  do,  the  plaint- 
iff suffered  no  damage.    lb, 

9.  By  tlie  words  in  the  agreement  the 
glassware,  the  subject  thereof,  was 
^*  to  be  made  after  September  1, 
and  to  be  taken  by  January  1,  \S3. 
Terms,  60  days.  Net  on  dock.^' 
The  court  below  received,  subject 
to  objection,  parol  evidence  as  to 
the  particular  meaning  of  the  words 
used.  The  evidence  received  show- 
ed that  in  the  glass  business  the 
words  '*  to  be  taken  ^*  between  fixed 
dates,  have  the  particular  meaning 
t^at  the  buyer  has  the  right  of 
ordering  the  goods  to  be  shipped, 
as  he  wishes,  between  the  dates 
mentioned,  and  the  seller  must 
ship  them  as  the  buyer  orders,  and 
may  not  deliver  the  goods  without 
such  order  from  the  buyer.  That 
the  provision  for  manufacture  after 
September  1st  was  explained  by 
evidence  that  glass  factories 
throughout  the  United  States  sus- 
pend operations  annually  on  June 
SOth,  and  resume  on  September  1st. 
Held,  that  this  evidence  did  not 
vary,  nor  tend  to  vary,  the  written 
contract,  but  explained  it  and  made 
clear  what,  without  it,  would  have 
been  uncertain.  Not  one  word  was 
added  to  the  terms  of  the  contract, 
but  the  wonls  used  in  it  were  ex- 
hibited in  the  same  light  in  which 
the  parties  saw  them  when  they 
employed  them,  and  consequently 
the  evidence  was  competent  and 
admissible.  Atkinscn  v.  Truesdell^ 
226. 

10.  In  February,  1883,  a  contract 
was  made  between  John  B.  Roach, 
the  defendants*  testator,  and  the 
Oregon  Railway  and  Navigation 
Company  for  the  construction  of  a 
ship  by  said  Roach,  in  considera- 
tion of  $46.'),000,  for  said  company. 
In  Febniary.  1884,  the  ship  was 
tendered  by  Roach  to  said  company 
in  performance  of  his  contract,  and 
$6**^,000,  the  balance  remaining  un- 
paid, demanded.  In  the  meantime 
the  said  com  pan  v  had  assigned  its 
interest  in  said  contract  to  the 
plaintiff,  who  wanted  the  ship  and 
was  ready  to  take  her  and  to  pay 
the  $65,000,  but  the  Navigation 
Company  would  not  surrender  its 
rights  in  the  ship  until  it  was  paid 
the  advances  it  had  made  to  Roach 


on  the  ship.  The  difference  between 
the  companies  raised  no  question 
between  the  plaintiff  and  Roach, 
and  these  differences  were  finally 
arranged;  and  it  was  agreed  be- 
tween the  companies  that  Roach 
should  accept  the  $65,000  from  the 
plaintiff  and  that  he  should  deliver 
to  Artemas  H.  Holmes  two  bills  of 
sale  of  the  ship,  tliat  were  dupli- 
cates, with  the  exception  that  one 
ran  to  the  plaintiff,  as  vendee,  and 
the  other  to  the  Navigation  ( 'om- 
pany,  as  vendee,  and  upon  such 
delivery  said  Holmes  should  give 
Roach  a  receipt  which  had  been 
agreed  upon,  and  read  as  follows  : 
**  The  final  payments  in  full  for  the 
SS.  Santa  Rosa  having  been  paid 
to  John  Roach,  I  acknowledge  to 
have  received  this  day  from  said 
John  Roach  two  separate  bills  of 
sale  of  said  steamship,one  to  theOre- 
gon  Improvement  Co.,and  the  other 
to  the  Oregon  Railway  A  Navigation 
Co.,  in  escrow.one  to  be  delivered  to 
whichever  company  shall  be  entitl- 
ed to  receive  the  same, and  the  other, 
upon  the  cancellation  thereof,  to 
.be  re-delivered  to  said  John  Roach; 
the  bill  of  sale  to  said  Improvement 
Company  not  to  be  delivered  except 
upon  the  acquittal  of  John  Roach 
&  Son  by  tlie  Oregon  Railway  A 
Navigation  Company,  for  full  per- 
formance by  them  of  the  contract 
with  the  last-named  Company  for 
the  building  of  said  ship.  (Signed.) 
Artemas  H.  Holmes."  Tliis  ar- 
rangement between  the  parties  was 
effected  and  the  papers  executed; 
but  before  their  delivery  and  the 
payment  of  the  $65,000,  plaintiff's 
representative,  in  the  presence  of 
Mr.  Weed,  Roach's  representative, 
said  that  they  could  not  pronounce 
upon  the  vessel  as  to  its  drauixht 
and  speed  conforming  with  the 
contract.  Mr.  Weed  then  said  that 
*'  as  to  the  particulars  of  speed  and 
draught  she  did  conform  to  the 
contract,"  and  thereupon  the  bills 
of  sale  were  delivered  to  Mr. 
Holmes,  and  the  receipt  and  the 
$^t5,000  paid  to  Mr.  Weed  ;  and 
afterwards,  the  comnanies  having 
arranged  their  differences,  Mr. 
Holmes  delivered  the  bill  of  sale  to 
the  plaintiff,  as  vendee,  and  re- 
turned the  other  bill  of  sale  to  Mr. 
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IloAch.  The  plaintiff  brinn  this 
action  to  recover  damages  for  the 
nonfulfilment  of  the  original  con- 
tract, for  constroction  of  the  ship, 
on  the  part  of  Roach.  IIHd^  that 
the  receipt  was  in  the  nature  of  a 
contract,  and  by  its  terms  the  bill 
of  sale  to  the  plaintiff  was  not  to 
be  delivered  except  upon  the  ac- 
quittal of  Koach  by  the  Navigation 
Company  for  full  perfonnance  of 
the  contract  for  the  construction  of 
the  ship.  Tliese  terms  were  known 
and  agreed  to  by  the  plaintiff,  and 
having  under  the  circumstances 
accepted  the  bill  of  sale  from  Mr. 
Holmes,  the  plaintiff  is  estopped 
by  its  conduct  and  action  in  the 
premises  from  claiming  in  this 
action  that  Roach  has  not  fully 
performed  his  contract  f <m*  construc- 
tion with  the  Navigation  Com- 
pany. Oregon  Imp,  Co.  v.  Roachj 
228. 

11.  Evidence  that  the  word  **  orders  " 
in  a  contract  whereby  one  is  em- 
ployed as  canvasser  to  obtain  onlers 
for  serial  publications  at  a  compen- 
sation of  a  specified  sum  ^^  for  each 
imd  every  order  obtained  '*  had  a 
certain  meaning  in  the  trade  of 
book  canvassing,  is  admissible. 
Newhalt  V.  Appleton^  34.3. 

12.  The  defendant  in  an  action 
brought  by  the  canvasser  under 
such  a  contract  to  recover  the 
specified  sums  for  orders  obtained 
by  him,  having  called  witnesses 
who  testified  that  the  words  accord  - 
Ing  to  the  usage  and  custom  of  the 
trade  meant  each  order  tliat  proved 
good,  by  which  was  meant,  that 
the  orders  should  be  bona  fide 
signatures  unconditionally  for  the 
complete  work,  and  should  prove 
good  by  the  delivery  of  from  one- 
quarter  to  one- third  of  the  whole 
number  of  parts  to,  and  the  pay- 
ment therefor  by  the  subscribers, 
that  such  was  the  custom  now; 
and  the  custom  in  LSTT  (when  tliat 
contract  was  made)  was  the  same 
as  it  is  now.  The  plaintiff  tliere- 
af  ter  called  witnesses  who  had  l^een 
familiar  with  the  business  since 
1ST8.  or  1879,  but  not  before,  and 
asked,  "  Do  you  know  the  customs 
and  tnulemeanins^  in  that  business 
now  ?"  Tlie  question  was  objected 
to  and  the  objection  was  sustained. 


Held  error,  for  wlucli  the  judg- 
ment should  be  reversed.    lb, 

13.  Under  the  custom  and  trade 
meaning  as  testified  to  on  behalf  of 
defendants  the  Court  held  Uiat 
proper  deliveries  to  the  sobscribers 
was  a  condition  precedent  to  pay- 
ment by  them,  and  therefore  it 
was  relevant  to  the  issue  to  inves- 
tigate whether  or  not  the  defend- 
ants had  made  the  proper  delir- 
eries.    lb. 

14.  PlainUff  claimed  that  he  was 
entitled  to  a  certificate  of  capital 
stock  from  the  defendant  to  the 
nominal  amount  of  $:^658.14,  under 
the  following  resolution  of  its  board 
of  directors,  adopted  June  16, 188Sw 
'*  Whereas,  it  has  appeared  to  the 
satisfaction  of  the  company  and  of 
Mr.Gumey  that  the  estimated  value 
of  the  plants  and  accounts  offered 
by  Mr.  Gumey  for  his  stock  was 
too  high  ;  and  whereas,  the  com- 
pany has  assumed  certain  addi- 
tional liabilities  of  Mr.  Gumey,  as 
set  forth  in  his  accounts  to  date. 
it  is  hereby  mutually  agreed  be- 
tween the  company  and  Mr.  Gur- 
ney  that  in  consideration  of  the 
less  value  paid  in  by  Mr.  Gumey, 
as  above  stated,  and  the  addittcmal 
liabilities  assumed  by  the  company 
as  aforesaid,  he,  the  said  Mr.  Gur- 
ney,  shall  be  entitled  to  $3,6:>$. 
14-100  dollars*  worth  of  the  com- 
pany's stock,  par  value,  and  the 
rest  of  the  $10,000  be  transferred 
into  the  treastury.  It  ia  further 
agreed  that  all  further  errors  found 
in  the  accepted  accounts  from  him 
shall  be  a  charge  agamst  his  stock. 
This  settlement  includes  the  two 
himdred  and  seventy-four  3S-100 
dollars  already  agreed  upon  as  con- 
sideration in  the  purchase  of  the 
gdod-will  of  Mr.  Gumey's  business. 
Tlie  principal  difference  between 
the  parties  relates  to  the  meaning 
of  the  phrase  in  the  resolution 
'Hhat  all  further  errors,  etc.,  shall 
be  a  charge  against  his  stock;'* 
defendant  claimed  that  the  errors 
alluded  to,  included  an  erroneous 
estimate  of  the  value  of  the  accept- 
ed accounts  as  well  as  mistakes  of 
computation,  etc. ;  plaintiff  claimed 
that  the  errors  were  only  such  as 
errors  in  accounting  like  mistakes 
of  fact  or  calculation.    The  court 
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below,  while  agreeing  with  plain- 
tiffs constniction,  nevertheless 
allowed  defendant  to  give  full 
proof  of  what  defendant  claimed 
to  have  been  an  erroneous  esti- 
mate of  the  value  of  the  accepted 
accounts,  and  afterwards  held  that 
the  defendant  failed  to  prove  that 
the  valuation  was  erroneous.  The 
mistakes  of  statement  and  computa- 
tion in  the  accounts  that  were 
proven  by  defendant  were  deducted 
by  the  court  from  the  amount  of 
stock  agreed  to  be  issued,  and  the 
court  found  that  the  plaintiff  was 
entitled  to  receive  a  certificate  for 
$8,('i(X)  worth  of  defendant's  capital 
stock  of  the  par  value  of  $100  per 
share  ;  and  ordered  jud^ent  ac- 
cordingly, with  an  additional  al- 
lowance of  costs.  On  a  review 
upon  appeal  held,  that  there  was 
no  error  during  the  trial  and  the 
Judgment  should  be  affirmed. 
Gurney  v.  Union  T,  S  8,  Co., 
444. 

16.  In  this  case  plaintiffs  were  the 
owners  of  goods  sold  to  the  defend- 
ant, and  received  defendant's  notes 
for  the  purchase  price,  and  plain- 
tiffs afterwards,  and  before  the 
notes  became  due,  elected  to  re- 
scind the  contract  and  to  proceed 
against  the  defendant  for  fraud, 
and  brought  an  action  to  reclaim 
the  goods  on  the  ground  that  such 
sale  was  induced  by  fraud.  Held, 
that  after  this  election  and  action 
on  their  part,  they  could  not  after- 
wards successfully  assert  a  claim 
and  recover  in  an  action  against 
the  defendant,  on  the  contract  or 
the  notes.  The  contract  was  ter- 
minated by  this  election  on  the  part 
of  plainliffs,  and  no  action  on  the 
part  of  plaintiffs  could  revive  it. 
CrossmanY,  Universal  Rubber  Co., 
459. 

16.  The  four  different  papers  executed 
by  Bronson,  the  assignor  of  the 
plaintiffs,  namely,  (1.)  llie  contract 
of  sale,  (2.)  The  deed  to  thejdef end- 
ant,  (3. )  Agreement  between  Bron- 
son and  the  N.  Y.  Life  Ins.  Co. 
for  the  deposit  of  the  money  as 
security,  and  (4.)  The  agreement 
in  regard  to  said  money  between 
Bronson  and  defendant,  must  be 
construed  together  in  order  to 
ascertain  what  the   contract  was 


between  Bronson  and  the  defend- 
ant ;  and  when  so  construed, 
clearly  establish  a  contract  of  in- 
demnity and  not  a  contract  for  the 
absolute  forfeiture  of  the  whole 
deposit,  in  excess  of  what  was 
necessary  to  pay  the  assessment, 
in  case  Bronson  failed  to  pay  or  to 
procure  its  vacation  within  one 
year.    Piraaonv,  Arkenburgh^  474. 

17.  A  forfeiture  is  not  favored  in  the 
law,  and  it  is  a  rule  in  the  con- 
struction of  contracts,  under  which 
forfeiture  is  claimed,  that  a  conclu- 
sion that  forfeiture  was  intended 
should  be  avoided  if  the  facts  and 
circumstance  Justify  such  a  con- 
clusion. In  the  case  at  bar,  it 
clearly  appears  by  the  contract  that 
ample  security  and  indemnity  were 
sought  in  the  premises,  and  no  for- 
feiture Intended.     lb. 

18.  In  the  case  at  bar,  the  plaintiff's 
dealings  were  with  one  Beasley 
who  assumed  to  act  for  the  defend- 
ant. Beasley  wrote  the  contract  in 
question,  and  inserted  **  running 
yard '  *  in  place  of  **  square  yard  " 
that  had  been  agreed  to  by  the 
plaintiffs.  That  after  writing  the 
contract,  he  read  the  same  to  the 
plaintiffs  and  read  it  as  if  it  con- 
tained the  words  ** square  yard*' 
instead  of  **  running  yard,"  and  the 
plaintiffs  signed  it.  and  performed 
the  work  described  therein,  in  the 
full  belief  that  the  contract,  as 
executed,  read  "  sqiuu^  yard"  and 
not  **  running  yard,"  and  they  did 
so  because  of  the  fact  that  ^*  square 
yard  "  was  what  was  agreed  upon, 
and  Beasley  read  the  contract  as  if 
it  contained  the  words  **  square 
yard."  The  evidence  sustained 
these  facts,  and  also  the  conclusion 
that  Beasley  was  the  agent  of  the 
defendant.  i/e/d,  that  whether 
Beasley  made  a  mistake  in  inserting 
^'  running  yard,"  and  read  the  same 
to  plaintiffs  as  ''square  yard,"  and 
so  induced  them  to  sign  it,  or  did 
the  same  intentionally,  the  com- 
pany is  responsible  for  his  acts  in 
either  event ;  and  the  decree  of  the 
court  below  reforming  the  contract 
was  fully  Justified.  Ba»serman  v. 
S.  I.  Belt  Line  R.R.  Co.,  521. 

19.  This  action  was  brought  by  the 
plaintiff,  a  real  estate  broker,  upon 
a  special  contract  for  the  sale  of 
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four  bouses  and  lots  belonging  to 
tbe  defendant,  under  which  plidn- 
tiff  was  to  receive-  one-third  of  all 
the  defendant  should  realise  from 
such  sale  over  and  above  $44,000. 
llie  complaint  alleged  a  payment 
on  account  of  the  contract.  The 
answer  put  in  issue  all  the  material 
allegations  of  the  complainL  There 
was  no  defense  of  pavnienU  On 
the  trial  plaintiff  testified  that  de- 
fendant liad  made  a  payment  on 
account  of  the  contract.  Held, 
that  questions  on  his  cross-exam- 
ination tending  to  show  that  even 
If  a  payment  was  made,  it  was  not 
made  on  the  contract,  but  for 
another  and  entirely  different  pur- 
pose and,  as  made,  tended  to  con- 
firm the  theory  of  the  defence, 
were  properly  allowed.  Mayer  v. 
Baaren,,  674. 

20.  Plaintiff  having  predicated  his 
claim  to  an  extraordinarily  large 
compensation  upon  the  assertion 
that  he  could  have  secretlv  received 
and  appropriated  to  himself  $  1,000; 
that  at  first  he  intended  to  retain 
that  sum,  but  apprised  the  defend- 
ant of  it  because  he  thought  he 
could  do  better  by  so  doing,  Held^ 
that  questions  on  bis  cross-exam- 
ination upon  the  point  whether,  as 
a  broker  he  knew  that  it  would  luive 
been  wrong  to  take  the  $  1,000,  were 
prop<*.rIy  allowe<l  ;  his  apprex;iation 
of  the  obligations  resting  on  him, 
whether  he  considered  himself  as 
defendant's  acent  or  broker,  being 
Intimate  subjects  of  inquiry  as 
affecting  his  credibility.     /&. 

21.  Defendant  having  testified  that 
it  w^as  i)art  of  the  agreement  that  if 
plaintiff  did  not  sell  all  the  houses 
and  lots,  he  should  get  only  the 
usual  commissions  on  wliat  he  did 
sell,  ITeldy  on  this  ground,  as  well 
as  on  the  eronnd  that  the  contract 
was  indivisible,  that  a  refusal  to 
charge  tliat  on  the  one  house  sold 
the  plaintiff  was  entitled  to  one- 
third  of  the  amount  realized  in  ex- 
cess of  $11,000,  was  correct.     76. 

Contract  for  legal  services,  when  at- 
torney's lien  for  services  upon  a 
draft  is  incomplete y  until  draft  is 
delivered.  See  Foster  v.  DevUn^ 
120. 

Transactions  between  d^endants  and 
Mrd  parties^  when  admissible  on 


behalf  of  plaintiff ,  See  StaasleyY. 
Pickhardt,  147. 
Contract  made  during  i7{fancy,  Ac- 
quiescence  in  after  arriving  at  mar 
jority.— Delay  in  making  demcmd. 
See  Thorp  v.  Riley,  589. 

CONTRIBUTORY  NEGLIGENCE. 
See  Neoliqence. 

CORPORATIONS. 

1.  The  plaintiffs,  being  citlxens  of 
the  state  of  New  York,  have  a 
right  in  equity  to  restrain  the  de- 
fendants, a  foreign  corporation, 
from  attempting  to  forfeit  their 
shares  of  stock,  for  non-payment 
of  an  assessment,  of  $50  per  share, 
called  after  the  shares  had  b€«n 
fully  paid  for,  and  such  an  assess- 
ment should  not  be  enforced  against 
them  by  forfeiture,  etc.  Moore  v. 
N.  J,  Lighterage  Co.,  1. 

2.  The  current  of  judicial  authority 
favors  giving  effect  to  corporate 
acts,  even  where  formalities  pre- 
scribed by  law  have  been  omitted, 
provided  the  manifest  lawful  inten- 
tion has  been  carried  into  effect, 
and  there  is  no  element  of  f  nud  in 
the  transaction,  and  no  violation 
of  justice  or  equity.  This  principle 
of  law  is  held  to  apply  witn  special 
force  to  the  case  at  bar,  where  the 
contract  in  dispute  has  ceased  to 
be  merely  executory,  and  has,  in 
fact,  been  in  part  carried  out,  and 
where  the  party  dealing  with  the 
corporation,  having  enjoyed  the 
advantages  of  the  contract,  seeks 
to  escape  from  the  performance  of 
obligations  on  the  ground  of  a 
defect  in  formal  execution.  Mayor 
V.  Kent,  109. 

8.  An  account  opened  with  a  bank 
by  a  treasurer  of  a  corporation  in 
his  individual  name,  with  the  addi- 
tion "as  Treasurer,"  there  being 
no  proof  that  such  designation  was 
with  the  knowledge  of  the  corpo- 
ration, or  by  its  direction,  or  that  it 
had  been  ratified,  is  the  individual 
account  of  the  person  who  opened 
it,  and  not  the  account  of  the  cor- 
poration; and  the  fact  that  credit- 
ors of  the  corporation  were  paid  by 
the  checks  of  the  person  who 
opened  the  account  signing  them 
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"as'Treasnrer'*  will  not  make  the 
account  that  of  the  corporation. 
Columbia  Bk.  v.  Gospel  T.  Ch„  149. 

4.  Neither  one  nor  several  of  the 
trustees  or  officers  of  a  corporation, 
can,  as  Individuals,  ratify  an  act 
done  without  corporate  authority. 
IK 

6.  The  question  on  the  trial  was, 
whether  the  endorsement  on  the 
note  ^^Navassa  Phosphate  Com- 
pany, W.  E.  Lawton,  Pres't.*'  was 
the  endorsement  of  the  defendant. 
Prima  facie  this  endorsement  did 
not  bind  the  company,  although 
W.  E.  I^wton  was  its  president, 
for  the  latter  fact  did  not  tend  to 
prove  that  he  was  authorized  to 
sign  the  company's  name  as  en- 
dorser. Ueldy  that  the  plaintiff 
was  bound  to  furnish  competent 
evidence  that  the  president  was,  in 
fact,  authorized  to  make  the  en- 
dorsement, or  that  the  company 
had  held  him  out  as  authorized  to 
that  extent,  or  that  the  defendant 
was  estopped  from  denying  his 
authority.  Fifth  Nat.  Bk.  qf  Prov- 
idence V.  Navassa  P.  Co.^  168. 

6.  No  testimony  was  given  that  au- 
thority had  been  given  specifically 
to  the  president,  and  on  a  review 
of  the  evidence  tending  to  show 
that  the  defendant  had  recognized 
its  liability  upon  endorsements  of 
this  kind,— f/f/d,  that  it  did  not 
establish  that  defendant  had  rec- 
ognized that  Lawton  was  author- 
ized to  sign  the  corporate  name  in 
endorsement.    F). 

7.  A  cause  of  action  based  on  divi- 
dends declared  does  not  arise  until 
the  dividends  are  in  fact  declared, 
although  they  are  declared  to  have 
been  made  nunc  pro  tunc  as  of  a 
previous  date.  Berford  v.  N.  F. 
Iron  Mine^  404. 

8.  In  the  case  at  bar  the  appellant 
seeks  to  impeach  the  validity  of 
the  mortgage  a\  question,  on  the 
ground  that  the  written  consent  of 
a  majority  of  the  stockholders 
owning  two-thirds  of  the  capital 
stock  of  the  corporation  had  not 
been  given  to  the  execution  of  the 
mortgage.  The  capital  stock  con- 
sisted of  3fK)  shares,  of  which  only 
245  shares  had  been  issued  by  the 
company  at  the  time  the  assent 
Was  given  by  stockholders  owning 


165  shares.  Held^  that  the  amount 
of  capital  stock  actually  issued  by 
the  company  and  owned  by  other 
persons  at  the  time  of  such  assent, 
must  be  regarded  as  the  full  amount 
of  capital  stock  to  which  the 
statute  applies  when  it  provides 
for  the  written  assent  of  a  majority 
of  the  stockholders  owning  two- 
thirds  of  the  capital  stock.  Lyceum 
V.  Ellis,  532. 

9.  In  this  case  the  capital  stock 
actually  issued  was  245  shares. 
Stockholders  owning  165  shares 
united  in  the  written  assent.  //eZd, 
to  be  a  compliance  with  the  statute, 
and  that  the  assent  was  given,    lb, 

10.  A  question  arises  upon  the  valid- 
ity of  bonds  issued  by  the  plaintiff, 
some  of  which  were  sold  to  de- 
fendants, or  some  of  them,  at 
seventy-five  per  cent,  of  their  face 
value.  Held^  that  the  transaction 
in  itself  was  not  invalid.     P), 

11.  Assuming,  however,  that  such  of 
the  defendants  as  were  trustees  of 
the  company  when  they  took  the 
bonds  and  held  such  a  relation  to 
the  company  that  the  latter  could 
avoid  the  transaction,  the  right  to 
avoid  was  an  equitable  right.  The 
transaction  was  not  void  but  only 
voidable,  and  might  be  ratified.  If 
the  stockholders  ratified  the  same 
expressly  or  by  acquiescence  after 
knowledge  for  a  sufficient  time,  the 
plaintiff  cannot  avoid  the  transac- 
tion, and  the  facts  in  this  case 
fully  establishing  such  a  ratification 
and  acquiescence,  the  transaction 
cannot  be  avoided.     lb. 

Marine  insunmre.—  What  in  an  in^ 
surable  interext  in  a  vessel  owned 
by  a  corporation  other  than  the 
interest  qf  the  corporation.  See 
Biggs  v.  Commercial  Mut.  Ina, 
Co.,  78. 

COSTS. 

1.  Held^  that  the  order  of  a  judge 
allowing  defendants  their  costs 
severally  in  an  action,  is  conclusive 
when  he  was  of  the  opinion  that 
the  several  demurrers  were  inter- 
posed in  good  faith  for  the  protec- 
tion of  their  several  interests.  The 
Mayor ^  etc.,  v.  Brady,  14. 

2.  Where,  under  an  order  for  security 
for  costs  made  under  §  3272  of  the 
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Code  of  CItU  Procediire,  thepUfnt- 
iff  miikes  a  deposit  in  iieu  of  filing 
an  undertaking,  the  court  has  no 
power  to  order  additional  security 
under  $  :;27tf.  Tlie  facU  that  the 
defendant  had,  under  an  order  of 
the  court,  withdrawn  from  the 
clerk  the  deposit,  and  afterwards 
under  a  permissive  order  replaced 
it,  and  that  thereafter  the  puUntiff 
in  an  action  brought  by  him  against 
tlie  defendant  to  recover  the 
amount  so  withdrawn  by  him  re- 
covered judgment  therefor,  which 
ludgment  the  defendants  had  sat- 
isfieil,  do  not  vest  in  the  court  any 

r>wer  to  make    an   order   under 
3276.     Sewhall  v.  Appleton,  154. 

3.  Where  an  order  for  security  for 
costs  has  been  made  under  $  :)2T2, 
and  has  been  complied  with,  all 
subsequent  onlers  for  security  for 
costs  maile  while  it  remains  com^ 
plied  with  are  to  be  re^rded  as 
made  under  §  3276,  unless  it  is  there- 
in otherwise  expressly  stated,  llie 
fact  that  a  plaintiff  who  has  com- 
plied with  the  first  order  for  secur- 
ity for  costs  made  under  §  3272,  by 
making  a  deposit  complies  with 
subsequent  orders  (the  first  remain- 
ing complied  with),  requiring  se- 
curity for  costs  by  filing  an  under- 
taking, does  not  empower  the 
court  to  make  another  subsequent 
order  requiring  security  for  costs. 
Ih. 

4.  Under  §  779  of  the  Code  of  Civil 
Procedure  as  amende<1  by  chapter 
181  of  the  Laws  of  1884,  the  non- 
payment of  costs  (within  the  time 
limited  by  tliat  section)  awarded  by 
a  general  term  order,  made  on  an 
appeal  from  an  order  below,  works 
a  stay  of  all  proceedings  on  the 
part  of  the  party  against  whom  the 
costs  were  awarded,  including  the 
service  of  a  notice  of  appeal  from  a 
judgment  entered  against  him  in 
the  action  in  which  the  genend 
term  order  is  entered  subsequent  to 
the  entry  of  that  order.  Cohu  v. 
Huasorif  222. 

6.  Where  the  service  of  a  notice  of 
appeal  from  a  judgment  is  irregular, 
as  having  been  made  pendmg  a 
stay  arising  from  the  non-payment 
of  costs  awarded  by  an  order,  and 
the  court  below  erroneously  orders 
its  acceptance,  the  general   term 


(the  appeal  from  the  judgment 
having  already  been  heard)  may 
reverse  the  order  below  without 
prejudice  to  the  appeal  from  the 
judgment  upon  terms.     R. 

6.  On  the  appeal  from  the  order 
denying  defendant's  motion  to 
strike  out  from  the  judgment  the 
provision  for  an  additional  sum  as 
costs,  and  for  a  stay  of  proceedings 
on  the  judgment.  Held,  that  the 
action  involved  the  right  of  plaint- 
iff to  shares  and  a  certificate  of  the 
same  as  evidence  of  ownership,  and 
the  value  was  shown  by  the  evi- 
dence in  the  case.  It  was  within  the 
discretion  of  the  court  to  make  or 
to  refuse  to  make  an  additional 
allowance  by  a  provision  in  the 
conclusions  of  law  in  an  equity 
case,  and  it  was  also  within  its 
discretion  to  refuse  to  stay  the  pro- 
ceedings without  security  from 
defendant.  Gurney  v.  Union  T. 
<fc  S.  Co.,  444. 

7.  The  plaintiffs  moved  for  an  extra 
allowance  in  addition  to  costs, 
upon  the  amount  of  past  damages 
and  the  amount  of  damages  to  Uie 
fee  value,  if  the  defendants  paid 
the  same  to  avoid  the  injunction 
granted,  and  the  court  maile  an 
order  giving  them  five  per  cent,  on 
the  amomit  of  past  damages  as 
founds  and  denied  the  motion  other- 
wise, and  plaintiffs  appealed  from 
so  much  of  the  order  as  denied  a 
part  of  their  motion.  Held,  That 
as  an  order  granting  or  refusing  an 
extra  allowance  rests  laxigely  in  the 
discretion  of  the  trial  judge,  if  it  is 
to  be  reviewed  at  all,  the  whole  of 
the  order  should  be  presented  for 
review,  so  that  the  exercise  of  dis- 
cretion can  be  reviewed  upon  idl 
the  facts  that  bear  upon  it.  The 
determination  of  the  court  below 
as  to  the  amount  of  allowance  to 
be  grante<i,  was  within  the  discre- 
tion of  the  court.  HttmUton  v. 
Man.  Ry.  Co.,  491. 

COVENANT. 
See  Deed,  I. 

DAMAGES. 

1.  The  cause  of  action  in  this  case,  as 
claimed  by  plaintliTs  counsel  on  the 
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trial,  was  for  damages  from  per- 
sonal injuries  sustained  by  the 
glaintiff  through  the  invasion  of 
er  house  by  the  defendants,  and 
by  the  threats  made  to  her  by  them 
and  the  consequent  injuries  that 
she  suffered  thereafter  and  there- 
from. The  court  declined  to  sub- 
mit any  question  to  the  jury,  and 
dismissed  the  complaint.  Held^ 
tLat  the  only  question  for  consider- 
ation on  the  appeal  is,  whether  the 
defendants,  in  obtaining  property 
or  influencing  the  action  of  plaint- 
iff by  means  of  duress,  are  liable 
for  subsequent  consequential  dis- 
tress of  the  plaintiff,  and  for  phys- 
ical suffering  caused  by  such  men- 
tal distress;  and  the  court  finds  no 
authority  or  principle  to  sustain 
such  a  claim.  WuUteln  v.  Mohl- 
man,  50. 

2.  The  fundamental  principle  in  all 
cases  in  which  primitive  damages 
are  sought  is,  that  the  damages 
must  be  the  natural  and  proximate 
consequence  of  the  act  complained 
of;  1st,  whether  they  are  general, 
namely,  such  as  necessarily  result 
from  the  wrong  alleged;  or  2nd, 
they  are  special,  namely,  such  dam- 
ages as  are  never  implied,  but  re- 
coverable if  specially  pleaded  and 
proved.  In  either  case,  general* or 
special,  the  maxim,  causa  proxima, 
non  remota,  gpectatur,  applies, 
and  the  damage  must  be  the  natu- 
ral and  proximate  consequence  of 
the  act  complained  of,  and  not  a 
remote  consequence  therefrom. 
Held,  That  the  damages  sought  in 
this  case  (if  any)  are  too  remote, 
and  the  complaint  was  properly 
dismissed.     lb. 

3.  The  jury  rendered  a  verdict  for 
plaintiff  of  $30,  damages  for  inju- 
ries received  by  him  through  the 
defendant's  negligence.  There  was 
evidence  of  incidents  and  appear- 
ances tending  to  show  that  the  in- 
juries were  slight  and  trivial,  and 
that  their  nature  and  extent  had 
been  exaggerated  by  plaintiff  in  his 
testimony.  Held,  that  it  was  the 
province  of  the  jury  to  determine 
on  the  evidence  as  to  the  nature, 
character  and  extent  of  the  injury, 
and  to  measure  their  verdict  ac- 
cording to  their  finding  thereon; 
and  tmit  the  court  could  not  say 


that  the  finding  of  the  jury  thereon 
called  for  a  larger  verdict  than  that 
which  they  rendered.  Brooks  v. 
Ludin,  145. 

4.  Each  of  the  parties  to  this  action 
was  the  owner  of  lots  and  buildings 
upon  them  in  a  block  in  the  city  of 
Wew  York.  The  original  owner  of 
the  block  sold  and  conveyed  it  to  dif- 
ferent persons  in  various  portions. 
In  each  of  the  original  conveyances 
was  a  covenant  by  the  grantee  for 
himself  and  his  assigns,  Uiat  neither 
he  nor  they  would  erect,  suffer  or 
permit  upon  the  premises  con- 
veyed, any  tenement  house,  and  it 
was  agreed  in  the  said  conveyances 
that  this  covenant  should  run  with 
the  land.  .The  parties  to  this  ac- 
tion held  title  to  their  respective 
premises  under  some  of  those  con- 
veyances.    The    defendant   built 

'  upon  his  lot  a  tenement  house,  and 
had  maintained  it  as  such,  to  the 
time  of  the  commencement  of  this 
action.  Held,  that  imder  the  facts 
found  by  the  trial  judge,  the  plaint- 
iff was  entitled  to  an  injunction 
restraining  the  defendant  from 
maintaining  the  tenement  house  he 
had  erected ;  and  the  plaintiff  was 
also  entitled  to  a  judgment  for  such 
damaees  as  he  had  suffered  from 
the  oefendant's  violation  of  the 
covenant  in  past  time.  Amerman 
V.  Deane,  175. 

5.  By  the  judgment  in  this  action  the 

Slaintiff  recovered  as  damages  the 
ifference  in  value  of  his  house  as 
it  was  affected  by  the  tenement 
house,  and  the  value  it  would  have 
possessed  if  the  lot  on  which  the 
tenement  house  was  built  was  a 
vacant  lot.  Held,  that  this  rule  of 
damages  was  erroneous.  He  could 
not  have  been  damaged  to  such  an 
amount.  Also,  that  the  measure 
of  damages  in  an  equitable  action 
of  this  kind  is  not  different  from 
the  measure  in  a  legal  action  for 
damages,  and  such  damages  as 
might  be  recovered  in  a  legal  action 
brought  for  the  damages,  may  be 
recovered  in  an  equitable  action  for 
an  injunction  and  damages,  because 
equity  will  give  full  relief,  but  will 
not  increase  the  amount  that  might 
be  recovered  by  law.     lb, 

6.  On  the  question,  whether  damages 
to  the  plaintiff's  premises  in  the 
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fnture  and  for  all  time  could  be  as- 
sessed in  this  action,  Held,  that 
they  could  not  be  so  assessed.    lb, 

7.  In  an  action  by  an  abutting  owner 
for  damages  by  reason  of  the  total 
deprivation  or  partial  impairment 
of  light,  air,  access  and  view  of 
signs  and  notices  affixed  to  his 
bidlding,  it  is  immaterial  whether 
he  owns  the  fee  to  the  center  of  the 
street,  subject  to  the  use  of  the 
public,  or  whether  the  fee  to  the 
bed  of  the  street  is  in  the  city  of 
New  York,  in  trust  for  the  pur- 
poses of  a  street,  and  the  owner  has 
only  an  easement  in  the  street  as 
regards  li^ht,  air,  access,  and  view, 
since  in  either  case  the  measure  of 
damages  is  the  same.  Mortimer  v. 
JV.  r.  KL  R.  R,  Co,,  244. 

8.  Such  right  to  light,  air,  access  and 
unobstructed  view  is  private  prop- 
erty, which  cannot  be  taken  or  im- 
paired even  for  a  public  purpose 
without  compensation,  and  for  the 
taking  or  impairment  of  which, 
without  such  compensation,  dam- 
ages are  recoverable.    /&. 


DEBD. 

1.  Each  of  the  parties  to  this  action 
was  the  owner  of  lots  and  buildings 
upon  them  in  a  block  in  the  city  of 
New  York.  The  original  owner  of 
the  block  sold  and  conveyed  it  to 
diCTerent  persons  in  various  por- 
tions. In  each  of  the  original  con- 
veyances was  a  covenant  by  the 
grantee  for  himself  and  his  assigns, 
that  neither  he  nor  they  would 
erect,  suffer  or  permit  upon  the 

g remises  conveyed,  any  tenement 
ouse,  and  it  was  agreed  in  the 
said  conveyances  that  this  covenant 
should  run  with  the  land.  The 
parties  to  this  action  held  title  to 
their  respective  premises  under 
some  of  those  conveyances.  The 
defendant  built  upon  his  lot  a  ten- 
ement house,  and  had  maintained 
it  as  such,  to  the  time  of  the  com- 
mencement of  this  action.  Held, 
that  under  the  facts  found  by  the 
trial  judge,  the  plaintifiF  was  enti- 
tled to  an  injunction  restraining 
the  defendant  from  maintaining 
the  tenement  house  he  had  erected; 
and  the  plaintiff  was  also  entitled 


to  a  judgment  for  such  damages  as 
he  had  suffered  from  the  defend- 
ant's violation  of  the  covenant  in 
past  time.  Amermany.  Deane,  175. 

2.  Where  in  the  conveyance  of  a  lot 
in  a  city  the  property  conveyed  is 
described  as  part  of  a  lot  laid  down 
on  a  certain  map  and  designated 
thereon  by  a  certain  number,  and 
is  bounded  in  front  by  a  street  and 
in  the  rear  by  a  lot  designated  on 
said  map  by  a  certain  number,  and 
on  each  side  by  lines  running  par- 
allel to  a  certain  other  street  to  the 
rear  boundary,  each  of  such  side 
lines  beine  described  as  of  a  design- 
ated length  which,  however,  is  not 
sufficient  to  carry  them  to  the  rear 
boundary,  the  len^h  given  to  the 
side  lines  must  give  way  to  their 
course  as  given,  and  the  course 
must  control  the  length.  Casey  v. 
Dunn,  :W1. 

3.  The  adverse  possession  to  render 
a  deed  made  by  one  not  in  posses- 
sion void  under  the  statute,  must 
be  under  claim  of  a  specific  title 
which  is  hostile  to  the  title  made 
bv  the  deed  claimed  to  i>e  void.  A 
claim  under  a  deed  which  by  its 

S roper  construction  is  not  in  oon- 
ict  with  the  deed  claimed  to  be 
void  will  not  constitute  such  ad- 
verse possession  within  the  statute. 
lb. 

4.  There  can  be  no  practical  location 
of  a  boundary  line  to  affect  a  title 
under  a  deed,  when  there  is  in  fact 
no  doubt  as  to  the  true  lines,  nor 
where  the  parties  actually  intended 
that  a  fence  claimed  to  constitute 
the  practical  location  should  be 
built  according  to  the  true  Unes. 
lb, 

5.  Description  contained  in  deeds 
made  by  persons  other  than  the 
grantor  in  the  deed,  the  description 
m  which  is  the  subject  of  litigation, 
are  not  competent  as  aiding  in  the 
construction  of  the  description  in 
the  latter  deed,  the  grantor  m  which 
at  the  time  of  the  making  of  the 
deed  owned  the  land  in  dispute  and 
had  the  legal  right  to  convey  it. 
lb. 

Deed.  Parol  enidence  to  correct  er- 
ror  in  description  qf  mortgage  as- 
fsumed.  See  N,  T.  Life  Ins,  Co, 
V.  Aitken,  42. 

Conveyance    in    trust — Estate    <^ 
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trustee  and  cestui  que  trust  under 
satne.  See  Townshend  v.  Frommer^ 
00. 

DEMURRER. 

See  Pleadii^o. 


DEPOSIT  WITH  CLERK. 
See  Costs,  2. 


DESCRIPTION. 
See  Deed,  2. 


DESIGNATION. 

Opming  an  account  by  a  treasurer  of 
a  corporation  in  his  ovm  name, 
with  the  addition  ^^  as  Treasurer^ " 
effect  of. — See   Columbia  Bk.  v. 
)el  T  Ch.  149. 


DIVIDENDS. 

See  COBPORATIONS,  7. 

DOWER. 

Dotoer,  unassigned,  when  the  widow 
has  such  an  interest  an  will  enable 
her  to  maintain  an  action  for  an 
ir\junction  against  effects  qf  elevat- 
ed railroad  upon  abutting  property 
of  which  her  husband  died  seized. 
See  Shepard  y.Manhattan  By,  Co.y 
5. 

DURESS. 

The  cause  of  action  in  this  case,  as 
claimed  by  plaintiffs  counsel  on  the 
trial,  was  for  damages  from  per- 
sonal injuries  sustained  by  the 
Elaintlff  through  the  invasion  of 
er  house  by  the  defendants,  and 
by  the  threats  made  to  her  by  them 
and  the  consequent  injuries  that 
she  suffered  thereafter  and  there- 
from. The  court  declined  to  sub- 
mit any  question  to  the  jury  and 
dismissed  the  complaint.  Held^ 
that  the  only  question  for  considera" 
tion  on  the  appeal  is,  whether  the 


defendants,  in  obtaining  property 
or  influencing  the  action  of  plain- 
tiff by  means  of  duress,  are  liable 
for  subsequent  consequential  dis- 
tress of  the  plaintiff,  and  for  physi- 
cal suffering  caused  by  such  mental 
distress;  and  the  court  finds  no  au- 
thority or  principle  to  sustain  such 
a  claim.    Wulstein  v.  Mohlman,  50. 

SeeFBAUD. 


DUTCH  LAW. 
See  Elevated  Railroadb,  5. 

EASEMENT. 
See  Deed,!  ;  Elevated  Raileoads. 

EJECTMENT. 

1.  In  certain  cases  a  person  claiming 
as  heir,  and  being  collateral,  should 
aver  in  his  complaint  that  there  are 
no  descendants  of  the  intestate,  nor 
father  nor  mother  living, thus  show- 
ing how  he  became  an  heir ;  but 
in  a  case  like  this  under  considera- 
tion, where  the  plaintiff  claims  no 
particular  estate  nor  any  cause  of 
action  in  an  ancestor,  but  claims 
in  his  complaint  an  estate  in  fee 
simple,  the  rule  is  different,  and  it 
is  sufficient  for  him  to  state  a  seizin 
in  fee  simple,  that  is,  to  simply  al- 
lege that  he  was  *^^  seized  in  his 
demesne  as  of  fee  cf  and  in  a  cer- 
tain messuage,  etc.  Held,  that  the 
complaint  in  this  action  is  suffi- 
cient under  this  general  rule. 
Mastertony.  Toionshend,  21. 

2.  In  an  action  of  ejectment,  this 
well  known  rule  of  law  prevails. 
"The  plaintiff  must  depend  for 
success  and  recovery  of  the  prem- 
ises upon  the  strength  of  his  title, 
and  in  nowise  upon  the  weakness 
of  the  title  of  his  opponent."  Fine- 
lite  V.  Sinnottf  57. 

3.  In  the  case  at  bar  the  plaintiff 
failed  to  establish  the  exact  dimen- 
sions of  the  premises  claimed,  or 
their  exact  locality.  The  words 
used  **  being  about  thirty  feet,  etc.,^^ 
do  not  flx  the  dimensions  of  the 
lot.    The  description  of  the  same 


622 


INDEX. 


in  the  derlse  was  not  clear  nor 
definite.    P>. 
4^  The  land  and  premises  in  question, 
the  subject  of   this  action,  were 
conveyed  to  one  Clarissa  £.  Curtis, 
subject  to  a  prior  purchase  money 
mortgage,  and  she  and  her  husband 
conveyed  the  same  to  Eliaa  Kacey 
in  trust,  "  to  receive  the  yearly  in- 
come, rents  and  profits  during  the 
natural  life  of  said  Clarissa,  and 
to  her  sole  and  separate  use,  and 
at  the  death  of  said  Clarissa,  to 
convey  said  land  to  the  children 
of  said  Clarissa,  livins  at  her  death, 
and  the  surviving  children  of  such 
of  them  as  may  then  be  dead,  in 
equal  portions,  per  Biirpen  and  not 
per  capita."      The  deed  further 
provided  that  in  case  of  the  death 
of  said  (')arissa,  leaving  no  child 
or  ffrandchild  her  surviving,  the 
lands  shall  belong  to  and  vest  in  the 
heirs  of  said  CUrissa,  to  whom  the 
trustees  shall  convey  the  same,  etc 
The  mortgage  to  which  the  lands 
Were  subject  was  foreclosed  by  ac- 
tion.   Clarissa  Curtis  and  her  hus- 
band, and  Eliza  Racey,  the  trustee 
and  holder  of  the  estate  for  the  life 
of  Mrs.  Curtis,  were  made  parties 
thereto,  and  the  lands  were  sold 
under  the  judgment  in  said  fore- 
closure action,  and  the  defendants 
claim  title  to  the  same  under  the 
Master's  deed.    Mrs.  Curtis  died 
in  1886,  leaving  children  and  grand- 
children, none  of  whom  were  made 
parties  to  said  foreclosure  action, 
and  after  her  death  the  plaintiff 
began  this  action  to  recover  the 
possession  of  four  undivided  tenths 
of  said  lands  that  had  been  con- 
veyed to  him  by  certain   of  the 
children  and  grandchildren  of  Mrs. 
Curtis.     Eliza  Racey,  the  trustee, 
never  made  any  conveyance  of  the 
lands  under  the  trust  deed.    Held, 
That  this  action  of  ejectment  can- 
not be  sustained.    The  rule  given 
by  Chitty  prevails  in  this  state. 
**  The  lessor  of  the  plaintiff  must 
also   have  a  strict  legal  right,  a 
mere  equitable  and  beneficial  in- 
terest without  the  legal  title  will 
not  suffice."    The  facts  do  not  ad- 
mit a  presmnption  that  those  under 
whom  the  plaintiff  claims  have  re- 
ceived  a   conveyance  from   Mrs. 
Bacey,  the   trustee,  or  her  heirs. 


The  trust  In  question  was  not 
merely  nominal,  or  such  a  trust 
that  equity  will  execute  it  by  deem- 
ing the  conveyance  made,  although 
not  actually  made,  etc  That  un- 
der the  statute  and  at  common  law 
the  execution  of  a  power  implied 
the  occurrence  of  the  event  or  the 
doing  of  the  act,  which  is  the  future 
existence  of  the  use  intended  by  the 
grantor.  The  cestui  que  trasU  rep- 
resented by  the  plaintiff,  took  no 
estate  by  the  trust  deed,  but  will 
have  an  estate  according  to  the  act 
done  and  the  appointment  of  the 
use  provided  in  the  trust  deed. 
When  that  act  is  done,  and  not 
until  then,  the  rule  applies  that 
**  the  appointment  relates  back  to 
the  deed  of  the  grantor  of  the 
power. ' '  The  plaintiff  had  no  l^al 
interest  in  the  land  that  entitled 
him  to  maintain  an  action  of  eject- 
ment, and,  if  he  had  no  such  le^ 
Interest,  it  is  not  necessary  to  in- 
quire if  he  had  an  interest  of  some 
other  kind,  and  then  to  inquire 
into  its  characteristics.  Tovnuhend 
V.  Frommet,  90. 

ELECTION. 

See  Frauds. 

ELECTRIC  LIGHTING 
See  BoABD  of    Electricai.  Coh- 

TBOL. 

ELEVATED  RAILROADa 

1.  It  is  not  a  misjoinder  if  all  the 
plaintiffs  have  an  interest  in  the 
action,  although  it  is  not  a  co-ex- 
tensive interest.  The  action  should 
concern  an  interest  in  common. 
Shepard  v.  JianhaUan  Ry.  Co.,  5. 

2.  The  injunction  asked  was  against 
the  continued  operation  of  the  ele- 
vated railroad  of  defendants,  and 
the  maintenance  of  the  structure. 
The  remedy  for  this  was  one  equit- 
able cause  of  action  for  the  injunc- 
tion and  the  recovery  of  the  dam- 
ages caused,  at  least,  before  the 
commencement  of  the  action.    P>. 

3.  Before  1887,  Francis  N.  Shepard, 
and  the  plaintiffs  Robert  F.  Shep- 
ard and  Mary  N.  Shepard  were  the 
tenants  in  common  of  the  premises 
affected  by  the  construction  and 
operation  of  the  railroad  of  defend- 
ants.    Francis  N.  Shepard  died  in 


INTDEX 


623 


1887,  leaving  as  his  heire  two  chil- 
dren, who  became  tenants  in  com- 
mon with  the  owners  of  the  other 
two  undivided  third  parts.  Al- 
though the  heirs  could  not  recover 
for  damages  before  the  death  of 
their  father,  yet  it  was  proi)er  to 
make  them  plaintiffs.  The  other 
tenants  in  common  had  a  right  to 
recover  damages  inflicted  continu- 
ously, from  before  the  death  of  the 
father  of  the  children,  and  after- 
wards to  the  bringing  of  the  action, 
at  least  The  children  had  a  right 
to  recover  one  third  of  the  damages 
from  the  time  of  their  father's 
death;  therefore,  all  the  tenants  in 
common  became  interested  in  the 
damage  done.    lb, 

4.  As  to  Frances  S.  Shepard,  as  ad- 
ministratrix and  individually,  she 
had  a  right  to  the  damage  suffered 
by  the  land  owned  by  her  intestate, 
Francis  X.  Shepard,  prior  to  his 
death,  and  her  personal  interest  as 
widow  without  dower  assigned  was 
such  an  interest  as  might  be  pro- 
tected by  an  injunction  against  the 
effects  upon  the  land  in  which  she 
had  a  dower  interest.  Held,  that 
there  was  no  misjoinder  of  action 
or  of  parties.    /6. 

5.  The  fee  of  the  streets  laid  out  in 
the  city  of  New  York  while  the 
Dutch  were  in  occupation,  never 
was  in  the  Dutch  government. 
Neither  the  Dutch  nor  the  Roman 
law  ever  prevailed  in  the  state  of 
New  York  de  J  ure.  Therefore,  the 
foundations  of  the  rights  of  owners 
of  land  abutting  on  a  street  laid 

out  while  the  Dutch  were  in  oc- 
cupation, as  against  the  city  and 
state  of  New  'i'ork,  rest  upon  the 
English  common  law.  Mortimer 
V.  N.  F.  EL  iJ.  R.  Co.,  244. 

6.  Even  if  the  fee  of  the  streets  laid 
out  while  the  Dutch  were  in  occu- 
pation was  In  the  Dutch  govern- 
ment, and  the  Dutch  law  governed, 
yet  the  authorities  of  New  Nether- 
land  recognized  the  private  rights 
of  abutting  owners.    lb. 

7.  Even  if  the  fee  of  the  streets  laid 
out  while  the  Dutch  were  In  occu- 
pation, was  in  the  Dutch  govern- 
ment and  that  government  had  a 
title  thereto  as  absolute  as  under 
the  Roman  law  the  title  of  the  gov- 
ernment to  a  military  highway  was. 


and  such  title  was  acquired  by  the 
English  government  upon  the  sur- 
render to  them  by  the  Dutch,  yet 
the  English  government  could  do 
with  It  what  they  pleased;  and  as 
a  matter  of  fact  they  thereafter  so 
dealt  with  such  streets  as  to  admit 
of  no  other  conclusion  but  that 
they  took  the  title  and  the  streets 
to  be  held  by  them  according  to 
their  own  laws.     lb. 

8.  By  the  English  common  law  an 
abutting  owner  on  a  street,  there 
being  no  escheat,  and  nothing  in 
the  deed  to  him  or  the  deeds  under 
which  he  derives  title  requiring  a 
different  conclusion,  owns  the  lee 
of  the  soil  to  the  centre  of  the 
street,  subject  to  the  right  of  the 
public  in  and  to  the  street  for  its 
use  as  a  highway,  which  risht  is  a 
mere  easement;  while  If  there  is 
an3rthing  in  the  deed  to  him,  or  in 
those  under  which  he  derives  title, 
requiring  a  different  conclusion, 
such  as  a  boundary  which  carries 
the  grantor  to  the  street  only,  still, 
although  he  does  not  take  the  fee 
of  the  soil  to  the  centre  of  the 
street,  yet,  he  has  an  easement  in 
the  street  as  regards  light,  air  and 
access,  and  an  unobstructed  view 
of  signs  or  of  notices  of  any  kind 
affixed  to  the  buildings  giving  no- 
tice at  a  distance  that  wares  therein 
were  to  be  sold.    lb. 

9.  Such  right  to  light,  air,  access  and 
unobstructed  view  Is  private  prop- 
erty, which  cannot  be  taken  or  im- 
paired even  for  a  public  purpose 
without  compensation,  and  for  the 
taking  or  impairment  of  which, 
without  such  compensation,  dam- 
ages are  recoverable.    16. 

10.  In  an  action  by  an  abutting  owner 
for  damages  by  reason  of  the  total 
deprivation  or  partial  impairment 
of  light,  air,  access  and  view  of 
signs  and  notices  affixed  to  his 
building,  It  Is  inmiaterial  whether 
he  owns  the  fee  to  the  centre  of  the 
street,  subject  to  the  use  of  the 
public,  or  whether  the  fee  to  the 
bed  of  the  street  is  in  the  city  of 
New  York,  in  trust  for  the  pur- 
poses of  a  street,  and  the  owner  has 
only  an  easement  in  the  street  as 
regard  slight,  air,  access,  and  view, 
since  In  either  case  the  measure  of 
damages  Is  the  same.    lb. 
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11.  Although  m  an  action  brooght  to 
obtain  a  judgment  for  a  permanent 
injunction  testimony  upon  that 
issue  adduced  by  the  plaintiffs  is 
improperly  admitted,  yet  if  enough 
other  testimony  appears  which,  as 
matter  of  law,  supports  the  Judg- 
ment for  an  injunction,  that  juc^- 
ment  will  not  iJe  reversed.  Carter 
V.  N.  Y.  EL  R.  R.  Co.,  279. 

12.  Wliere  experts  have  given  evi- 
dence as  to  their  opinions  of  the 
value  of  certain  real  estate,  the 
testimony  of  owners  of  adjoining 
real  estate,  although  not  experts, 
as  it  is  called,  as  to  the  value  placed 
by  them  on  their  respective  parcels, 
is  competent,     Ih. 

IS.  Where  the  judgment  below  ad- 
judges that  the  defendant  be  per- 
petually enjoined  from  maintaining 
and  operating  their  railroad  in  front 
of  plaintiffs'  premises,  and  adjudges 
that  the  structure  be  removed,  and 
then  adjudges  that  the  judgment, 
in  so  far  as  it  enjoins  and  restrains 
the  defendants,  shall  not  be  opera- 
tive until  the  expiration  of  ninety 
days  from  service,  and  then  ad- 
Judges  that  if  defendant  shall,  with- 
in eighty  days  from  senice,  pay 
to  plaintiffs  a  certain  sum  for  dam- 
ages to  plaintiffs*  premises,  then 
the  judgment,  in  so  far  as  it  en- 
Joins  and  restrains  the  defendants, 
shall  not  be  operative  and  take 
effect;  the  whole  Judgment  should 
not  be  set  aside  because  the  judge 
below,  in  ascertaining  the  amoimt 
so  to  be  paid  by  defendants,  re- 
ceived evidence  as  to  what  values 
owners  of  premises  on  the  same 
street  attached  to  their  own  proi>- 
erty,  or  that  of  others,  even  if  such 
reception  were  erroneous.    Ih. 

14.  Where  a  finding  of  fact  is  in  irre- 
concilable conflict  with  the  conclu> 
sions  of  law  and  the  judgment 
based  thereon,  the  Judgment  must 
be  reversed  on  appeal ;  this  al- 
though there  are  other  findings 
which  fully  sustain  the  conclusions 
of  law  and  the  judgment.  Pap- 
penheim  v.  Met.  El.  By.  Co.,  281. 

15.  So  held  where  the  whole  theory 
of  the  action  was  that  a  certain  use 
of  a  cei*tain  street  was  an  exc^^ssive 
and  inconsistent  street  use, '  and 
that  the  street  had  not  been  kept 
open  in  like  manner  as  the  other 


public  streets  in  the  city  of  New 
York  are  and  of  right  ought  to 
l>e ;  and  the  trial  juige,  among 
other  findings,  found,  that  the 
street,  from  the  time  of  its  open- 
ing, continuously  had  been  and 
then  was  appropriated  and  kept 
open  for  a  public  avenue,  highway 
and  thoroughfare  in  the  city  <rf 
New  York,  m  like  manner  as  the 
other  public  streets  in  the  said  city 
are  and  of  right  ought  to  be;  but, 
nevertheless,  rendered  judgment 
for  the  plaintiff.    lb. 

16.  In  this  case  the  plaintiff  acquired 
title  to  the  property  and  easements 
from  one  Love,  a^ter  defendants 
had  taken  the  easementa  which 
plaintiff  claims  to  be  his  property. 
Love  was  in  possession  and  the 
owner  of  the  premises  at  and  before 
the  time  the  railway  was  built,  and 
he  was  entitled  to  the  easement  of 
light,  air,  access,  etc.,  from  the 
street  as  appurtenances.  The  street 
was  opened  under  the  act  of  1813, 
and  the  consequences  of  8uchoi>en- 
ing  were  that  the  fee  of  the  bed  of 
the  street  vested  in  the  city,  and 
the  owners  of  the  abutting  lot  had* 
appurtenant  to  such  ownership,  the 
easements,  and  in  the  absence  of 
proof  that  this  appurtenance  had 
been  extinguished,  the  presump- 
tion would  be  that  it  was  attached 
to  the  lot  as  owned  by  Love,  and 
when  the  defendants  took  apart  of 
these  easements,  there  was  no  pre- 
sumption that  they  had  given  due 
compensation,  and  it  was  necessary 
that  defendants  should  affirmativdy 
allege  and  prove  that  they  had 
given  due  compensation.  In  the 
absence  of  explanation  the  result 
of  the  testimony  as  given  was,  tliat 
when  the  plaintiff  acquired  title 
from  Love,  the  defendants  were 
wrongfully  holding  tlie  easement. 
WaUon  V.  MeL  EL  Rt/.  Co.,  3i>4. 

17.  The  finding  of  the  court  below, 
made  at  the  request  of  tlic  defend- 
ants, to  the  effect  that  defendants 
before  the  trial  of  this  action  insti- 
tuted proceedings  in  the  Supreme 
Court,  pursuant  to  statute,  for  the 
condemnation  of  so  much  of  the 
privilege,  easement  or  other  interest 
in  West  Fifty-third  street,  as  was 
taken,  appropriated  or  interfered 
wit^  by  defendants,  belonging  to 


INDEX. 


625 


or  claiined  by  the  plaintiff  and  ap- 
purtenant to  the  lot  and  premises 
Ko.  121,  West  53rd  street,  etc.,  is 
an  admission  that  the  defendants 
held  their  position  in  front  of 
plaintiiTs  premises  in  subordina- 
tion to  the  right  of  plaintiff  for 
compensation.    16. 

18.  In  the  absence  of  explanation, 
the  result  of  the  testimony  as  ffiven 
would  be,  that  when  the  pluntiff 
acquired  title  to  the  premises,  the 
defendants  were  wrongfully  hold- 
ing the  easement.  The  defendants 
were  not  entitled  to  a  provision  In 
the  judgment,  that  the  injunction 
given  by  it  should  cease  to  be  oper- 
ative when  any  award  given  in  the 
condemnation  proceedings  has  been 

Eaid  as  directed  by  statute.  They 
ad  no  absolute  right  to  a  provision 
for  a  contingency  that  would  occur 
after  the  judgment  should  be  given. 
Ih. 

19.  The  head  notes  in  this  case  are 
similar  to  those  in  the  preceding 
case  of  Watson  against  the  same 
defendants,  except  that  in  this  case 
there  was  an  outstanding  mortgage 
upon  the  property  of  $7,000,  that 
covered  the  easement  in  question, 
and  this  court  held  on  appeal,  that 
the  judgment  should  be  modified  so 
as  to  provide  that  ui>on  payment 
of  the  value  of  the  easement  taken 
the  plaintiff  should  deliver  to 
defendants  a  release  from  the 
mortgage.  Hughes  v.  MeL  El, 
By,  Co.,  379. 

20.  In  the  case  at  bar  the  court  found 
as  a  fact,  that  the  construction  and 
maintenance  of  the  elevated  rail- 
road by  defendants  In  front  of  the 

E remises  of  plaintiff,  have  dimin- 
ihed  the  rental  value  of  plaintiff's 
premises,  etc.,  etc.  That  the  dam- 
ages^ the  plaintiff  for  such  dim- 
inution was  the  sum  of  $5,1))8. 
Held,  on  appeal,  that  this  finding 
is  sustained  by  the  evidence,  and 
that  plaintiff  is  entitled  to  judgment 
against  defendants  for  that  sum. 
IrtjteA  V.  MeL  El,  Ity.  Co.^  408. 

21.  The  court  also  found,  at  the  re- 
quest of  defendant,  as  follows : 
»^  Thirty-first,  The  evidence  does 
not  establish  any  definite  amount 
of  damage  for  which  any  judgment 
can  be  rendered.  * '  The  defendants 
claimed  that  the  latter  finding  is 

40 


inconsistent  with  the  former,  and 
for  that  reason  the  judgment  should 
be  reversed.  Held,  that  this  81st 
finding  does  not  state  a  fact,  and 
by  section  1022  of  the  Code  the 
decision  of  the  court  must  state  the 
facts  found  and  the  conclusions  of 
law  separately.  As  to  what  the 
evidence  does  or  does  not  establish 
is  a  conclusion  of  law.  The  fact  as 
to  the  damage,  and  the  amount  of 
same,  was  found,  and  if  the  said 
31st  finding  is  of  any  effect  at  all, 
it  is  as  a  conclusion  of  law,  and  is 
clearly  erroneous  and  cannot  affect 
or  overrule  the  correct  conclusion 
of  law  afterwards  stated,  that 
plaintiff  was  entitled  to  judgment 
for  the  amount  of  damage  found 
as  a  fact  by  the  coiu*t.  A  judgment 
should  not  be  reversed  because  of 
inconsistent  conclusions  of  law 
when  the  judgment  is  in  accordance 
with  the  correct  conclusion  of  law 
upon  the  facts  found.     lb, 

22.  Held,  that  it  is  immaterial  for  the 
purposes  of  this  case  whether  the 
plaintiff  had  or  had  not  any  inter- 
est in  the  fee  of  Pearl  street  in  front 
of  and  adjacent  to  his  premises, 
and  in  regard  to  other  objections 
taken  by  the  counsel  for  the  defend- 
ants on  the  trial  of  the  case,  that 
no  error  was  committed  that 
requires  a  reversal  of  the  judgment. 
Stevens  v.  N.  Y.  Fl,  By.  Co,,  456. 

23.  One  of  the  real  estate  expert 
witnesses  of  plaintiffs  was  ask^ 
by  plaintiffs  counsel  on  the  trial  to 
give  the  rental  value  of  the  prem- 
ises with  and  without  the  elevated 
railroad,  for  the  years  1883  to  1888, 
both  inclusive.  Counsel  for  de- 
fendants objected  to  the  question 
as  incompetent,  irrelevant  and  im- 
material, and  not  within  the  issues 
of  the  action  and  a  proper  method 
of  proof.  The  court  overruled  the 
objection,  and  counsel  for  defend- 
ants excepted,  and  the  witness 
answered  the  question  fully  and  in 
detail.  Held,  that  the  question  as 
to  the  value  of  the  premises  at  the 
time  was  clearly  competent.  The 
attention  of  the  coiu*t  was  not 
called  to  the  objection  now  urged, 
that  the  portion  of  the  question 
that  required  the  witness  to  give 
his  opinion  as  to  the  rental  value 
of  the  premises  without  the  elevated 
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imllrtMul  was  incompetent,  and  no 
motion  was  made  to  strike  out  any 
portion  of  the  answer  of  witness 
after  it  was  given,  and  considerable 
testimony  was  subsequently  given 
on  the  same  subject  by  both  plain- 
tiffs and  defendants  without  objec- 
tion. Under  these  circumstances 
the  objection  to  the  question  in 
the  form  it  was  taken  was  unavail- 
ing, and  the  ruling  of  the  court 
thereupon  sustained.  Kemoch€ai 
▼.  N,  Y.  EL  R.  R.  Co,,  4;U. 

24.  The  following  questions  were  put  < 
to  a  real  estate  expert  witness  on 
the  trial :  **  What,  in  your  opinion, 
would  be  the  rental  value  of  those 
premises,  No.  97  Pearl  street, 
to-day,  if  there  were  no  elevated 
railroad  in  front  of  them ;  and 
what,  in  your  opinion,  would  be 
the  value  of  those  premises  if  there 
were  no  elevated  railroad  in  front 
of  them?"  These  questions  were 
objected  to  on  the  grounds  that 
they  were  hypotheticBil  ;  that  the 
witness  was  not  competent  to  give 
an  opinion,  and  also  that  they  were 
immaterial  and  incompetent ;  and 
the  objections  were  overruled  by 
the  court,  and  counsel  for  defend- 
ants excepted  ;  and  the  answers  of 
the  witness  were  taken.  Beld^  that 
prior  to  the  decision  in  the  McGean 
Case,  in  the  court  of  appeals,  it 
was  held  under  many  decisions 
that  such  questions  were  admis- 
sible, and  that  the  opinion  of  a 
witness  who  has  seen  the  premises 
in  question  and  is  acquainted  with 
similar  property  and  things,  is  not 
incompetent  for  submission  to  a 
court  or  jury.  In  the  McGean 
Case,  the  court  of  appeals  held, 
that  objections  like  those  taken  in 
this  case  to  like  questions,  did  not 
apprise  the  court  that  defendants 
meant  to  object  on  the  ground  that 
the  questions  called  for  what  the 
jud^e  was  to  determine  upon  other 
testimony  in  the  case.  The  ques- 
tions in  the  case  at  bar  were  not 
objectionable,  therefore,  on  any 
ground  taken  at  the  trial.  Boose- 
velt  V.  N,  r.  El.  B,R.  Co.,  488. 

25.  Richard  Mortimer,  the  testator  of 
the  plaintiffs,  died  May  SO,  1882. 
At  the  time  of  his  death  the  pre- 
mises in  question  were  in  posses- 
sion of  one  Gregg  under  a  lease, 


executed  by  the  testator,  for  a  term 
of  five  years  from  May  I,  1880,  to 
May  1,  1885,  and  continued  in  such 
possession  until  the  expiration  of 
said  lease,  paying  the  rent  to  the 

Slaintiffs,   as  executors,  after  the 
eath  of  their  testator,  to  Hay  1, 

1885,  when  plaintiffs  took  posses- 
sion and  leased  the  premises  for 
five  years  to  another  tenant.  This 
action  was    commenced   July  28^ 

1886,  to  recover  damages  occasioned 
to  said  property,  from  the  death  of 
their  testator,  by  the  defendant's 
railroads.     At  the  trial  the  jury, 
under  the  direction  of  the  court, 
found  in  favor  of  the  plaintiffs  in 
two  separate  amounts  :    (1).    For 
dama^  from  June  1,  1882,  to  May 
1,  188o,  (during  the  unexpired  term 
of  the  lease  to  Gregg)  for  $14,653.80. 
(2.)  For  damages  from  May  1,  l^^i, 
to    July  28,     1886,  for    $5,8t5.2a 
The  defendant  moved  to  set  aside 
the  verdict  for  $14,653.80,   which 
motion  was  granted  by  the  court, 
**on  the  ground  that  no  damages 
are  recoverable  in  this  action  for 
any  injury  to  the  rental  value  erf 
the  premises  in  question  from  the 
death  of   the  testator    Mortimer, 
May  31, 1882,  when  the  lease,  which 
was  outstanding  at  the  death  of  the 
testator,  expired.  From  tliat  order, 
setting  aside  the  verdict  for  $  14,- 
653.80  this  appeal  was  taken.  Held 
on  appeal,  that  the  trespass  com- 
mitted by  the  defendant  from  June 
1,1882,  to  May  1, 1885,  was  an  injury 
to  the   inheritance  under  section 
1665  of  the  Code,  which  provides 
that  **  a  perMon  seized  of  an  estate 
in    remainder  or   rerersion.  mtty 
maintain  an  action  founfled  upon 
an  injvry  done  to  the  inheritance^ 
noUoithstanding    any    intervening 
estate  for  life  or  for  years.^"*    The 
plaintiffs  were  entitled  to  recover 
for  the  damages  caused  by  the  tres- 
pass.    Mortimer  v.  Man,  Ry.  Co,, 
509. 

Elevated  railroad — Duti/  of  defend- 
ant to  place  safe-guard  under  struc- 
ture to  prevent  injury  to  foot  passen- 
gers. See  Goll  v.   Mem.  Ry.  Co.,  24 

Action  for  ir\junction  and  damages 
for  construction  and  operation  of 
Elevated  Railway  in  front  of  plain- 
tiff's premises — Cross-examination 
of  toitnesses,  extent  qf,  within  di*- 
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eretion  ofecurt — Testimony  i^real 
estate  expert  as  to  values — Ktidence 
of  offers  to  purchase^  incompetent. 
See  Ross  ▼.  Met.  EL  By.  Co.,  416. 

J^actice — Substitution  oj  party  plain- 
tiff after  trial  qfcase  but  b^ore  sub- 
mission— Power  of  the  court  as  to 
terms  and  conditions.  Ac.  See  Ser^t 
Y.  Man,  Ry.  Co.,  417. 

Cost,  extra  allowance  of  discretion  cf 
the  court  in  regard  to  allowance 
when  based  upon  sums  awarded  as 
past  damages^  exclusive  of  fee  dam- 
age. The  entire  order  should  have 
been  presented  for  review.  See 
Hamilton  y.  Menu  Ry.  Co.,  491. 

EQUITY. 

1.  The  injimction  asked  was  against 
the  conthined  operation  of  the 
elevated  railroad  of  defendants,  and 
the  maintenance  of  the  stnictnre. 
The  remedy  for  this  was  one  equit- 
able cause  of  action  for  the  injunc- 
tion and  the  recovery  of  the  damages 
caused,  at  least,  before  the  com- 
mencement of  tlie  action.  Shepard 
V.  Man.  Ry.  Co.,  5, 

2.  The  assignee  of  collateral  securi- 
ties, which  the  maker  of  a  usurious 
note  pledged  as  security  for  its 
payment,  oy  his  complaint  seeks 
equitable  relief  in  an  action,  name- 
ly, the  cancellation  of  the  note 
(also  assigned)  and  the  delivery  of 
the  collaterals,  etc  A  demurrer  to 
the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  was  sus- 
tained by  the  court  below.  Held, 
that  the  right  of  action,  claimed 
b^  the  complaint,  is  expressly 
given  by  section  1911  of  the  Code  of 
Civil  Procedure,  and  that  before 
that  the  action  was  maintainable 
on  equitable  principles  generally; 
and  plaintiff  is  entitled  to  the  equit- 
able relief  sought,  and  is  not  bound 
to  proceed  at  law.  An  action  at 
law  will  not  lie  to  cancel  a  transac- 
tion, nor  will  an  action  at  law  lie  to 
recover  things  pledged  without  the 
alternative  of  damages,  if  not  de- 
livered. A  tender  of  the  amount 
advanced  on  the  collateral  is  not 
necessary.  The  offer  in  the  com- 
plaint to  pay  is  sufficient.  Dickson 
V.  Valentine,  128. 

Injunction. — Equity  Jurisdiction  in 


an  action  by  citizens  qf  this  state 
against  a  foreign  corporation.  See 
Moore  v.  N.  J.  Lighterage  Co.,  1. 
Equitable  action.  —  Ir^unction.  — 
Measure  of  damages  in.  See 
Amerman  v.  Deane,  175. 

See  Injunction. 

ESTOPPEL. 

1.  The  current  of  judicial  authority 
favors  giving  effect  to  corporate 
acts,  even  where  formalities  pre- 
scribed by  law  have  been  omitted, 
provided  the  manifest  lawful  inten- 
tion has  been  carried  into  effect, 
and  there  is  no  element  of  fraud  in 
the  transaction,  and  no  violation 
of  justice  or  equity.  This  principle 
of  law  is  held  to  apply  with  special 
force  to  the  case  at  bar,  where  the 
contract  in  dispute  has  ceased  to 
be  merely  executory,  and  has,  in 
fact,  been  in  part  carried  out,  and 
where  the  party  dealing  with  the 
corporation,  having  enjoyed  the 
advantages  of  the  contract,  seeks  to 
escape  from  the  performance  of 
obligations  on  the  ground  of  a 
defect  in  formal  execution.  Mayor 
V.  Kent,  109. 

2.  When  the  matters  which  are  relied 
on  by  a  defendant  to  constitute  an 
estoppel  do  not  affect  the  issues  as 
made  by  the  pleadings  as  to  the 
original  obligation,  they  must  be 
pleaded  in  order  to  give  the  de- 
fendant a  right  to  offer  testimony 
in  support  of  them.  Dresler  v. 
Hard.  192. 

Estoppel  by  conduct — when  accept- 
ance of  a  bill  of  sale  will  preclude 
a  party  from  setting  up  non-fulfil- 
ment of  a  contract  See  Oregon 
Improvement  Co.  v.  Roach,  2*28, 

See  CoRPOBATiONS,  5. 


EVIDENCE. 

1.  A  question  to  Br.  Stimson,  an 
expert  witness  on  the  trial,  asking 
his  general  opinion  as  to  the  testi- 
mony he  had  heard  in  regard  to  a 
rupture  of  certain  ligaments  of 
plaintiff*  8  leg,  was  properly  ex- 
cluded. The  court  held  that  his 
general  opinion  as  to  the  said  testi- 
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mony  was  not  evidence.    Loveless 
V.  Man.  Uy.  Co.,  3, 

2.  The  next  question  to  the  same 
witness  was  also  properly  excluded, 
because  he  was  asked  to  weiffh  the 
evidence  that  he  had  heard  oefore 
answering  the  question,  and  this 
was  the  office  of  the  jury,  and  also 
because  it  did  not  appear  fn>m  the 
question  what  evidence  the  witness 
had  heard,  or  as  to  what  part  of 
the  testimony  the  question  was 
pointed.    Ih, 

8.  On  the  trial  of  the  case  at  bar,  the 
complaint  was  dismissed  on  the 
ground  that  in  the  deed  to  defend- 
ant's testatrix,  which  contained 
the  assumption  clause,  the  descrip- 
tion of  the  mortgage  assumed  was 
erroneous,  and  parol  evidence  was 
inadmissible  to  correct  the  erro- 
neous description  and  show  what 
mortgage  was  intended  to  be  as- 
sumed by  the  grantee.  Held,  that 
this  ruling  was  erroneous.  That 
this  case  was  one  in  which  the 
mistake  appears  from  the  instru- 
ment itself,  and  where  the  intent 
of  the  parties  can  be  ascertained, 
beyond  a  doubt,  by  parol  proof  of 
existing  and  undisputed  facts  and 
circumstances  connected  w^ith  the 
property,  its  conveyance  and  the 
mortgage  in  question.  In  such  a 
a  case  the  law  will  enforce  the 
obligation  according  to  its  true 
legal  construction,  and  there  is  no, 
need  of  resorting  to  equity  to  re- 
form the  Instnmient.  That  the 
parol  evidence  offered  at  the  trial 
was  clearly  admissible  and  its  re- 
jection was  error.  N,  F.  Life 
Ins.  Co.  V.  Aitkin^  42. 

4.  Questions  of  the  following  char- 
acter: *'What  was  the  agree- 
ment?*' **\Vhat  was  the  under- 
standing?'* **For  what  purpose 
was  a  check  given  ?  "  are  properly 
ruled  out.  Stanley  v.  Pickhardtj 
147. 

fi.  In  an  action  brought  to  recover 
coiQpensation  for  legal  services 
rendered  in  an  action,  defendants 
claimed  that  they  were  not  to  pay 
therefor,  but  that  one  Webster  was 
to,  and  in  support  of  this  claim  one 
of  the  defendants  on  direct  ex- 
amination testified,  among  other 
things,  that  he  told  Mr.  Clark,  one 
of  the  plaintiffs,  that  the  defend- 


ants had  an  arrangement  with 
Webster;  that  Webster  had  to  see 
to  the  action  as  far  as  he  was  con- 
cerned, and  had  to  pay  all  the  ez- 
pensfiH,  except  those  of  Mr.  Smith, 
who  was  to  be  their  personal 
counsel  In  the  matter,  which  the 
defendants  were  to  pay.  Held, 
that,  on  cross-examination,  inter- 
rogatories to  the  witness  as  to  pay- 
ments by  defendants  of  divers  ex- 
penses connected  with  the  action, 
other  than  those  of  Smith,  were 
properly  allowed.    lb. 

6.  The  first  objection  of  the  appellant 
is,  that  there  was  no  proof  that  the 
death  was  caused  by  the  injury 
received  through  the  negligence 
alleged.  The  immediate  cause  of 
the  death  was  peritonitis.  Plainfc- 
ifiTs  medical  witnesses  testified  that 
peritonitis  may  be  caused  in  seven 
different  ways,  and  there  was  no 
proof  but  that  several  of  these 
causes  existed  in  the  case  that 
could  not  be  attributed  to  defend- 
ant's case,  but  there  was  proof- 
however,  that  a  certain  cause  ao» 
tually  existed  which  the  jury  might 
competently  find  ensued  from  the 
negligence.  Held,  that  the  rule  Co 
be  applied  in  such  a  case  is  that, 
there  being  a  sufficient  cause  shown, 
causes  that  were  not  made  to  a^ppcar 
did  not  exist.  Looram  v.  TTUrd 
Ave.  R.  R.  Co.,  165. 

7.  An  expert  in  handwriting  was 
called  as  a  witness,  and  there  was 
then  exhibited  to  him  a  receipt, 
and  certain  other  papers  properly 
in  evidence,  and  then  he  was  asked 
to  state,  after  comparing  all  the 
papers,  but  especially  their  dates, 
whether  the  date  of  the  receipt  was 
January  22d  or  July  22d,  the  evi- 
dence was  excluded.  Held,  that  it 
was  properly  excluded,  Dreriern. 
Hard,  192. 

S.  By  the  words  in  the  agreement  the 
glassware,  the  subject  thereof,  was 
'*to  be  made  after  September  1, 
and  to  be  taken  by  January  1, 
1883.  Terms,  60  days.  Ket  on 
dock."  The  court  below  received, 
subject  to  objection,  parol  evidence 
as  to  the  particular  meaning  of  the 
words  used.  The  evidence  re- 
ceived showed  that  in  the  glass 
business  the  words  "  to  be  taken  " 
between  fixed  dates,  have  the  par- 
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ticular  meaning  that  the  huyer  has 
the  right  of  ordering  the  eoods  to 
he  shipped,  as  he  wishes,  oetween 
the  dates  mentioned,  and  the  seller 
must  ship  them  as  the  huyer 
orders,  and  may  not  deliver  the 
goods  without  such  order  from  the 
buyer.  That  the  provision  for 
manufacture  after  September  1st 
was  explained    by   evidence  that 

flass  factories  throughout  the 
Fnited  States  suspend  operations 
annually  on  June  SOth,  and  resume 
on  September  1st.  Held,  that  this 
evidence  did  not  vary,  nor  tend  to 
vary,  the  written  contract,  but  ex- 
plained it,  and  made  clear  what, 
without  it,  would  have  been  uncer- 
tain. Not  one  word  was  added  to 
the  terms  of  the  contract,  but  the 
words  used  in  it  were  exhibited  in 
the  same  light  in  which  the  parties 
saw  them  when  they  employed 
them,  and  consequently  the  evi- 
dence was  competent  and  admis- 
sible.   Atkinson  v.  TrueadelU  -^26. 

9.  When  the  issue  is  as  to  whether  a 
note  was  an  accommodation  note, 
made  without  consideration  and  of 
no  legal  Inception,  evidence  of  pay- 

*  ment  is  inadmissible.  Cohu,  v. 
Hussan,  238. 

10.  Where  evidence  bearing  on  a 
certain  question  of  fact  is  admitted 
under  exception,  yet,  if  the  ex- 
cepting party  is  not  injured,  the 
exception  cannot  be  sustained  on 
appeal,  even  if  the  evidence  was 
improperly  admitted,  h  fortiori  not 
when  certain  exhibits  which  were 
put  in  evidence  which  might  of 
themselves  have  been  a  sufficient 
ground  for  the  ruliujj,  are  not  con- 
tained in  the  appeal  book.  Mortimer 
V.  aV.  F.  El,  R.  R.  Co,,  244. 

11.  A  charge  to  the  jury  to  disregard 
certain  evidence  will  cure  an  error 
in  its  admission,  if  there  was 
error.    lb, 

12.  Although  in  an  action  brought  to 
obtain  a  judgment  for  a  permanent 
injunction  testimony  upon  that 
issue  adduced  by  the  plaintiffs  is 
improperly  admitted,  yet  if  enough 
other  testimony  appears  which,  as 
matter  of  law,  supports  the  judg- 
ment for  an  injunction,  that  judg- 
ment will  not  be  reversed.  Carter 
V.  N,  T,  El,  R,  R,  Co.,  27fl. 

13.  Where  experts  have  given  evi- 


dence as  to  their  opinions  of  the 
value  of  certain  real  estate,  the 
testimony  of  owners  of  adjoining 
real  estate*  although  not  experts, 
as  it  is  called,  as  to  the  value  placed 
by  them  on  their  respective  parcels,  / 
is  competent  lb. 

14.  Evidence  that  the  word  "  orders  *' 
in  a  contract,  whereby  one  is  em- 
ployed as  a  canvasser  to  obtain 
orders  for  serial  publications  at  a 
compensation  of  a  specified  simi 
**for  each  and  every  order  ob- 
tained *^  had  a  certain  meaning  in 
the  trade  of  book  canvassing,  is 
admissible.  Newhall  v.  Appleton, 
348. 

15.  The  defendant  in  an  action 
brought  by  the  canvasser  under 
such  a  contract  to  recover  the  speci- 
fied sums  for  orders  obtained  by 
him,  having  called  witnesses  who 
testified  that  the  words  according 
to  the  usage  and  custom  of  the 
trade  meant  each  order  tliat  proved 
good,  by  which  was  meant,  that 
the  orders  should  be  bona  fide 
signatures  unconditionally  for  the 
complete  work,  and  should  prove 
good  by  the  delivery  of  from  one- 
quarter  to  one- third  of  the  whole 
number  of  parts  to,  and  the  pay- 
ment therefor  by,  the  subscribers, 
that  such  was  the  custom  now; 
and  the  custom  in  1877  (when  that 
contract  was  made)  was  the  same 
as  it  is  now.  The  plaintiff  there- 
after called  witnesses  who  had 
been  familiar  with  the  business 
since  1878,  or  1879,  but  not  before, 
and  asked,  **  Do  you  know  the 
customs  and  trade  meanings  in  that 
business  now  ?  "  The  question  was 
objected  to,  and  the  objection  was 
sustained.  Held  error,  for  which 
the  judgment  should  be  reversed. 
lb, 

16.  Under  the  custom  and  trade 
meaning  as  testified  to  on  behalf  of 
defendants  the  court  held  that 
proper  deliveries  to  the  sub8cril}ers 
was  a  condition  precedent  to  pay- 
ment by  them,  and  therefore  it  was 
relevant  to  the  issue  to  investigate 
whether  or  not  the  defendants  had 
made  the  proi>er  deliveries.    lb, 

17.  A  question  was  put  to  a  real 
estate  expert  as  to  the  value  of 
plaintiffs  premises  at  any  time 
since  1888,  and  prior  to  the  con- 
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8t  ruction  of  defendants*  stmctiire. 
The  witness  answered,  that  the 
property  at  one  time  was  valued  as 
hieh  as  $30,000.  '*  I  submitted  an 
offer  to  Bir.  Ross  of  $:H000."  De- 
fendants* counsel  moved  to  strike 
out  the  last  statement  of  witness, 
tliat  he  liad  submitted  an  offer  of 
$.'>0,000  to  Mr.  Ross,as  incompetent. 
The  coiurt  denied  the  motion  and 
counsel  excepted.  Held,  that  this 
testimony  to  prove  a  vahie  was 
clearly  incompetent,  but  the  evi- 
dence of  the  value  was  competent, 
and  this  statement  was  simply  a 
remark  of  tlie  witness  as  a  basis 
for  the  formation  of  his  Jud^ent, 
and  was  not  incompetent  m  the 
connection  it  ^'as  given,  nor  did  it 
in  any  way  affect  the  result.  lioas 
V.  Met  EL  By,  Co,,  412. 

18.  One  of  the  real  estate  expert  wit- 
nesses of  plaintiffs  was  asked  by 
plaintiffs'  counsel  on  the  trial  to 
give  the  rental  value  of  the  premises 
\cith  and  without  the  elevated  rail- 
road, for  the  years  1883  to  1888, 
both  inclusive.  Counsel  for  de- 
fendants objected  to  the  question 
as  incompett^nt,  irrelevant  and  im- 
material, and  not  within  the  issues 
of  the  action  and  a  proper  method 
of  proof.  The  court  overruled  the 
objection,  and  counsel  for  defend- 
ants excepted,  and  the  witness  an- 
swered the  question  fully  and  in 
detail.  Held,  That  the  question  as 
to  the  value  of  the  premises  at  the 
time  was  clearly  competent.  The 
attention  of  the  court  was  not  called 
to  the  objection  now  urged,  that 
the  t>ortion  of  the  question  that  re- 
quired the  witness  to  give  his 
opinion  as  to  the  rental  value  of 
the  premises  without  the  elevated 
railroad  was  incompetent,  and  no 
motion  was  made  to  strike  out  any 
portion  of  the  answer  of  witness 
after  it  was  given,  and  considerable 
testimony  was  subsequently  given 
on  the  same  subject  by  both  plaint- 
iffs and  defendants  without  objec- 
tion. Under  these  circumstances 
the  objection  to  the  question  in  the 
form  it  was  taken  was  unavailing, 
and  the  ruling  of  the  court  there- 
upon sustained.  Keruochan  v.  N. 
r.  EL  i?.  -R.  Co.,  434. 

19.  The  following  questions  were 
put  to  a  real  estate  expert  witness 


on   the   trial :   *'  What,  in   your 
opinion,  would  be  the  rental  vadtse 
of  those  premises.  No.  97  Peari 
street,  to^lay,  if  there   were   no 
elevated  railroad  in  front  of  them: 
and  what,  in  your  opinion,  would 
be  the  value  of  those  premises  If 
there  were  no  elevated  railroad  •  in 
front  of  them  ?  *  *    These  qfuestions 
were  objected  to  on  the  groonda 
that  they  were  hypothetical;  that 
the  witness  was  not  competent  to 
give  an  opinion,  and  also  that  they 
were  immaterial  and  incompetent, 
and  the  objections  were  oyermled 
by  the  court,  and  counsel  for  de^ 
fendants  excepted;  and  the  answers 
of  the  witness  were  taken.    Hdd^ 
that  prior  to  the  decision  in  the 
Mc€k»n   Case,    in   the  court   of 
appeals,  it  was  held  under  many 
decisions  that  such  questions  were 
admissible,  and  that  the  opinion 
of  a  witness,  who  has  seen  the 
prenuses  in  question,  and  is  ac- 
quainted with  similar  property  and 
tnincs,  is  not  incompetent  for  sub- 
mission to  a  court  or  jury.    In  the 
McCrean  Case,  the  court  of  appeals 
held,  that   objections   like    those^ 
taken  in  this  case  to  like  questions,' 
did  not  apprise  the  court  that  de- 
fendants meant  to  object  on  the 
ground  that  the  questions  called 
for  y*  hat  the  judge  was  to  determine 
upon  other  testimony  in  the  case. 
The  questions  in  the  case  at  bar 
were  not  objectionable,  therefore, 
on  any  ground  taken  at  the  trial. 
Roosevelt  v.  N.  T.  EL  B.  B.  Co.^ 
4:38. 

20.  At  the  time  of  the  entry  of  the 
judgment  in  question,  the*  defend- 
ant was  domiciled  in  the  state  of 
Pennsylvania,  and  was  personally 
bound  by  the  judgment^  provided 
it  was  entered  In  accordance  with 
the  laws  of  that  state.  The  evi- 
dence in  the  case  shows  that 
the  judgment,  notwithstanding  its 
faulty  form,  is,  under  the  laws  of 
Pennsylvania,  in  every  respect  a 
valid  judgment  of  a  court  of  gen- 
eral jurisdiction  in  that  state.  That 
during  the  period  the  note  had  to 
run,  the  judgment  was  only  a  lien, 
but  on  the  maturity  of  the  note  it 
became  absolute  and  enforceable 
by  execution.     Teel  v.   Yost,  481. 

21.  In  order  to  enforce  the  prohibi- 
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tion,  against  disclosure  contem- 
plated by  the  statute,  it  must 
clearly  appear  that  the  witness  was 
attending  the  party  in  a  profes- 
sional capacity,  and  the  informa- 
tion acquired  by  him,  as  to  which 
he  was  called  to  testify,  was  ac- 
quired in  that  attendance,  and  was 
necessary  to  enable  him  to  act  in 
that  capacity.  The  burden  of  proof 
that  such  prohibition  exists,  rests 
upon  the  party  claiming  that  such 
prohibition  shall  be  enforced.  In 
the  case  at  bar  the  exclusion  of  the 
testimony  held  to  have  been  error. 
Heath  v.  B'way  &  Seventh  Ave, 
R.  R,  Co.,  496. 

JBSectment,  action  ofy— Evidence  iJi.. 
See  Flnelite  v.  SinnotL  57. 

Payment  of  debt  pleaded,  must  be 
proved. — Receipt  for  indebtedness 
subject  to  parol  proof  in  explana- 
tion of  its  real  import.  See  Carroll 
V.  Sweet,  100. 

Corporation.--Authority  to  president 
to  endorse  negotiable  paper, — Evi- 
dence qf.  See  Fifth  Nat.  Bk,  of 
Providence  v.  Navassa  Phosphate 
Co,,  168. 

Payment,  testimony  respecting  when 
admissible,  although  d^ence  not 
pleaded — Impropriety  of  action, 
questions  as  to  knowledge  of  when 
admissible— Rrfusal  to  charge— 
Neio  trial  for  newly-discovered  evi- 
dence, when  not  granted.  See 
Mayer  v.  Haaren,  574. 


EXCEPTION. 

See  Evidence;  Judge's  Chabgs; 
Trial. 


EXECUTION. 

1.  Where  a  chattel  has  been  r^lev- 
ined  and  is  in  the  possession  of  the 
sheriff,  it  may  not  be  levied  upon 
by  virtue  of  an  execution  against 
the  defendant  in  the  replevin 
action.  Tremaine  v.  Mortimer,  340. 

2.  The  bare  fact  that  after  an  order 
for  the  examination  of  a  third  party 
has  been  competently  made  in  sup- 
plementary proceedings,  the  execu- 
tion has  been  returned,  it  not 
appearing  that  it  was  returned  sat- 
isfied, is   not  sufficient  cause  for 


superseding  the  order.  Lingswetter 
v.  Lingsweiler,  895. 


EXPERT. 
See  EviDBKCE,  7,  IS. 


FERRIES. 
See  Nrgugsncb,  10. 


FINDINGS. 
See  Tbial,  12, 16. 


FORECLOSURE. 

The  plaintiff  in  a  foreclosure  action 
cannot  bring  in  a  party  claiming 
rights  in  priority  or  in  hostility  to 
the  mortgagor  as  a  defendant,  and 
have  such  rights  adjudicated  upon 
adversely  to  him  when  he  does  not 
answer  the  complaint,  at  least  not 
when  the  complaint  does  not  set 
forth  such  claimed  rights,  contains 
no  averments  attacking  the  claims, 
and  demands  no  specific  relief  as  to 
them.  An  adjudication  upon  such 
rights  under  such  circumstances  is 
without  jurisdiction.  Vandenburgh 
V.  N.  r.  C.  C.  U.  Ry.  Co,,  285. 


FOREIGN  CORPORATION. 

See  CORPOBATIONS,  1. 

FOREIGN  JUDGMENT. 
See  Judgment,  10. 

FORFEITURE. 
See  CoNTBACTS,  16. 

FRAUD. 

1.  On  the  appeal  from  an  order  vacat- 
ing an  onder  of  injunction  in  the 
case,  Held,  that  the  preponder- 
ance of  the  evidence  to  support  the 
allegation  of  fraud  in  the  complaint 
was  not  with  the  plaintiff,  and 
even  if  it  were  clear  that  some 
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fraud  of  some  kind  had  been  per- 
petrated, there  was  no  proof  that 
the  particular  fraud  alleged  in  the 
complaint  had  been  committed,  and 
therefore  the  order  is  affirmed. 
The  Mayor  y.  Brady ,  14. 
8,  In  an  action  to  recover  damages 
for  false  and  fraudulent  representa- 
tions concemlnff  a  certain  mine, 
the  defendant  denied  the  fraud, 
and  set  up  a  distinct  and  separate 
defence,  to  the  effect  that  the 
plaintiff,  with  full  knowledge  of  all 
the  facts  alleged  in  his  complaint, 
had  for  a  legal  consideration,  fully 
released  and  discharged  the  defend- 
ant of  and  from  all  claims  and 
demands  arising  in  any  way  from 
any  and  all  of  the  transactions 
stated  in  his  complaint,  and  on  the 
trial  the  release  described  in  the 
answer  was  fully  established ;  and 
it  also  appeared  that  prior  to  the 
execution  and  delivery  of  said 
release,  that  the  plaintiff  had  in  his 
possession  a  certain  affidavit  made 
oy  a  third  person  as  to  a  number  of 
facts  which  showed  fraud  to  some 
extent,  on  the  part  of  the  defend- 
ant, in  the  original  transaction. 
The  trial  judge  thereupon  ruled 
thflft,  in  order  to  succeed,  the  plaint- 
iff was  bound  to  show  that  the 
release  had  been  obtained  by  fraud, 
and  also,  that  the  pUlntiff  had 
returned  or  offered  to  return  the 
money  and  property  received  under 
the  release.  The  counsel  for  plaint- 
iff admitted  that  no  such  return 
nor  offer  of  return  had  been  made, 
and  upon  such  admission  the  court 
excluded  all  further  evidence  offered 
in  support  of  the  claim  of  fraud  in 
the  original  transaction,  and  finally 
directf^  a  vexxlict  for  defendant. 
Beld^  that  in  case  the  compromise 
agreement  was  obtained  by  fraud, 
the  plaintiff  had  a  cause  of  action 
by  reason  thereof,  and  had  an  elec- 
tion of  remedies.  He  was  not 
bound  to  rescind  and  return  or 
offer  to  return  the  consideration 
received.  He  had  a  right  to  retain 
the  consideration  and  to  sue  for 
the  damaged  he  had  sustained  by 
reason  of  the  fraud,  by  means  of 
which  he  was  induced  to  enter  into 
the  compromise  agreement  The 
original  fraud  had  been  released  by 
the  comprcmiise  agreement,  and  to 


recover  upon  that  fraud  it  was 
necessary  to  get  rid  of  the  effect  of 
the  compromise  agreement  and 
release,  and  to  do  this  it  became 
necessary  to  prove  a  fraud  in  the 
compromise  and  a  return  or  offer 
to  return  of  the  consideration  re- 
ceived for  the  same.  These  results 
called  for  an  affirmance  of  the 
order  vacating  the  order  of  arrest, 
in  the  action.  Davidson -v.  Sumner^ 
29. 

3.  The  cause  of  action  in  this  case, 
as  claimed  by  plaintiff's  counsel  on 
the  trial,  was  for  damages  from 
personal  injuries  sustained  by  the 

glaintiff  through  the  invasion  of 
er  house  by  the  defendants,  and 
by  the  tlireats  made  to  her  by  them 
and  the  consequent  injuries  that 
she  suffered  thereafter  and  there- 
from.  The  court  declined  to  submit 
any  question  to  the  jury  and  dis- 
missed the  complaint.  Held,  that 
the  only  question  for  consideration 
on  the  appeal  is,  whether  the  de- 
fendants, in  obtaining  property  or 
influencing  the  action  of  plaintiff 
by  means  of  duress,  are  liable  for 
subsequent  consequential  dislsness 
of  the  plaintiff  and  physical  soffer- 
ing  caused  by  such  mental  distress; 
and  the  court  finds  no  authority  or 
principle  to  sustain  such  a  claim. 
WuUtein  v.  Mohlman^  50. 

4.  The  disposal,  by  the  assignee  in 
insolvency  under  an  order  of  such 
insolvency  court,  at  a  private  sale 
of  an  asset  inventoried  as  of  nom- 
inal, value,  to  a  son-in-law  of  the 
insolvent,  for  the  nominal  smn  of 
$2,  and  the  relinquishment  by 
the  purchaser  of  the  subject  of  his 

Eurchase  to  the  Insolvent,  will  not, 
1  the  absence  of  other  facts  or 
evidence  establishing  conspiracy, 
fraud,  collusion  or  concealment, 
raise  an  implied  trust  in  favor  of 
the  insolvent's  creditors  upon 
whom  the  discharge  is  conclusive, 
or  of  their  assignees,  by  assign- 
ments subsequent  to  the  dischai^ 
or  sustain  an  implication  of  fraud 
for  their  benefit  ;d/ortiort  not, when 
his  interest  in  the  asset  is  purely 
speculative,  resting  in  trust  to  him 
and  defendant  on  the  ultimate  suc- 
cess of  litigation,  which  success  is 
itself  dependent  on  his  personal 
exertions  and  ability  to  raise  and 
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procure  funds  to  meet  the  necessary 
expenses.  Murphy  t.  Phllbrook, 
204. 

5.  In  this  case  plaintiffs  were  the 
owners  of  goods  sold  to  the  defend- 
ant, and  receive  defendant's  notes 
for  the  purchase  price,  and  plain- 
tiffs afterwards,  and  before  the 
notes  became  due,  elected  to  res- 
cind the  contract  and  to  proceed 
against  the  defendant  for  fraud, 
and  brought  an  action  to  reclaim  the 
goods  on  the  ground  that  such  sale 
was  induced  by  fraud.  Held,  that 
after  this  election  and  action  on 
their  part,  they  could  not  after- 
wards successfully  assert  a  claim 
and  recover  in  an  action  against 
the  defendant  on  the  contract  or 
the  notes.  The  contract  was  term- 
inated by  this  election  on  the  part 
of  plaintiffs,  and  no  action  on  the 
part  of  plaintiffs  could  revive  it. 
Cro89man  v.  UniDcrsal  liiibber  Co, 
459. 

6.  A  question  arises  upon  the  validity 
of  bonds  issued  by  the  plaintiff, 
some  of  which  were  sold  to  defend- 
ants, or  some  of  them,  at  seventy- 
five  per  cent  of  their  face  value. 
Held,  that  the  transaction  in  itself 
was  not  invalid.  Lyceum  v.  Ellis, 
5:^2. 

7.  Assuming,  however,  tliat  such  of 
the  defendants  as  were  trustees  of 
the  company  when  they  took  the 
bonds  and  held  such  a  relation  to 
the  company,  that  the  latter  could 
avoid  the  transaction,  the  right  to 
avoid  was  an  equitable  right.  The 
transaction  was  not  void  but  only 
voidable,  and  might  be  ratified. 
If  the  stockholders  ratified  the 
same  expressly  or  by  acquiescence 
after  knowledge  for  a  sufiicient 
time,  the  plaintiff  cannot  avoid  the 
the  transaction,  and  the  facts  in 
this  case  fully  establishing  such  a 
ratification  and  acquiescence,  the 
transaction  cannot  be  avoided.  lb. 


GUARDIAN. 
See  Infants. 

HANDWRITING. 
See  Evidence,  7. 


ILLEGAL  CONTRACTS. 
See  CoNTBACTS,  6. 

INFANTS. 

1.  An  action  brought  against  a 
guardian  and  ward  based  upon  a 
contract  with  the  guardian  for  the 
board  and  lodging  of  the  ward 
while  an  infant,  cannot  be  main- 
tained against  the  infant  after  he 
becomes  of  age,  especially  after 
judgment  has  been  recovered 
against  the  guardian  on  such  con- 
tract. The  plaintiff  must  look  to 
the  guardian  only  for  payment. 
Nethercott  v.  KeUy,  27. 

2.  In  the  case  of  an  infant  non  sui 
JuriH  if  her  parentis  negligence  suf- 
fered her  to  go  into  the  danger 
which  resulted  in  her  injury,  she 
has  no  action.  And  if  on  the  trial 
it  incontrovertibly  appeared  that 
there  was  such  negligence  on  the 
part  of  the  parents,  and  the  jury 
could  not  have  properly  found  to 
the  contrary,  a  dismissal  of  the 
complaint  below  was  correct.  Weil 
V.  Z>.  D.,  etc,  R.  R,  Co,,  183. 

3.  If  a  child  of  plaintiff's  age,  that 
needed  positive  restraint  to  keep 
her  in  surety,  goes  into  danger,  and 
it  appears  that  the  use  of  ordinary 
means  of  restraint  would  have 
prevented  it,  the  conclusion  of  law 
is,  that  such  ordinary  means  were 
not  used,  ajid  a  jury  could  not 
properly  conclude  otherwise.     lb, 

4.  Where  all  the  parts  of  the  ma- 
chinery and  their  movements  are 
fully  exposed  to  view  and  the  em- 
ployee has  been  engaged  thereon  for 
some  time,  the  absence  of  specific 
instructions  by  the  employer  to  the 
employee  not  to  pennit  her  hand 
to  be  caught  between  the  moving 
machinery,  constitute  no  ground  of 
liability.  Oazkoscil  v.  JSayle  Pencil 
Co.,  217. 

5.  The  principle,  laid  down  in  Hickey 
».  Taaffe,  lOo  N.  Y.  p.  20,  as  to  the 
general  rule  of  law  upon  the  sub- 
ject of  employee  not  being  altered 
by  the  bare  fact  that  an  employee 
is  a  minor,  applied.    lb, 

IirfanU  acquiescence  by  in  contract-^ 
delay  after  arriving  at  mc^/ority.— 
See  Thorp  v.  Riley^  689. 
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INJUNCnON- 

1.  It  if  not  a  misjoinder  if  all  the 
pUintilTs  have  an  interest  in  the 
action,  although  it  is  not  a  co-ex- 
tensive interest.  The  action  should 
concern  an  interest  in  common. 
The  injunction  asked  was  against 
the  continued  operation  of  the  ele- 
vated railroad  of  defendants,  and 
the  maintenance  of  the  structure. 
The  remedy  for  this  was  one  equita- 
ble clause  of  action  for  the  injunction 
and  the  recovery  of  the  damages 
causeil,  at  least  before  the  com- 
mencement of  the  action.  Shepard 
▼.  Man.  Hy.  Co.,  5. 

2.  Intheap()eal  from  an  order  vacat- 
ing an  order  of  injunction  in  the 
case,  IJeld,  that  the  preponderance 
of  the  evidence  to  support  the  al- 
legation of  fraud  in  the  complaint 
was  not  with  the  plaintiff,  and  even 
if  it  were  clear  that  some  fraud  of 
some  kind  had  been  perpetrated, 
there  was  no  proof  that  the  parti- 
cular fraud  alle^;ed  in  the  complaint 
had  been  committed,  and  therefore 
the  order  is  affirmed.  The  Mayor 
V.   Brady ^  14. 

8.  Each  of  the  parties  to  this  action 
was  the  owner  of  lots  and  buildings 
upon  them  in  a  block  in  the  city  of 
New  York.  The  original  owner  of 
the  block  sold  and  conveyed  it  to  dif- 
ferent persons  in  various  portions. 
In  each  of  the  original  conveyances 
was  a  covenant  by  the  grantee  for 
himself  and  his  assigna,  that  neither 
he  nor  they  would  erect,  suffer  or 
permit  upon  the  premises  conveyed, 
any  tenement  house,  and  it  was 
agreed  in  the  said  conveyances  that 
this  convenant  should  run  with  the 
land.  The  parties  to  this  action 
held  title  to  their  respective  prem- 
ises mider  some  of  those  convey- 
ances. The  defendant  built  upon 
his  lot  a  tenement  house,  and  had 
maintained  it  as  such,  to  the  time 
of  the  commencement  of  this  action* 
Held^  that  under  the  facts  found  by 
the  trial  judge,  the  plaintiff  was  en- 
titled to  an  injunction  restraining 
the  defendant  from  maintaining  the 
tenement  house  he  had  erected ;  and 
the  plaintiff  was  also  entitled  to  a 
judgment  for  such  damages  as  he 
had  suffered  from  the  defendant's 
violation  of  the  covenant  in  past 
time.    Atnerman  v.  DeanCy  175. 


4.  Where  the  Judgment  below  adjudges 
that  the  defendants  be  perpeto- 
^ally  enjoined  from  maintaining 
and  operating  their  railroad  in  front 
of  plaintiffs,  premises,  and  adjudges 
that  the  structure  be  ronov^  and 
then  adjudges  that  the  judgment,  in 
so  far  as  it  enjoins  and  restrains  the 
defendants,  shall  not  be  operative 
until  the  expiration  of  ninety  days 
from  service,  and  then  adjudges  that 
if  defendants  shall,  within  eighty 
days  from  service,  pay  to  plaintifiis 
a  certain  sum  for  damages  to  plain- 
tiffs* premises,  then  the  judgment, 
in  so  far  as  it  enjoins  and  restrains 
defendants*  shall  not  be  operative 
and  take  effect;  the  whole  judgment 
should  not  be  set  aside  because  the 
judge  below,  in  ascertaining  the 
amount  so  to  be  paid  by  defendants, 
received  evidence  as  to  what  values 
owners  of  premises  on  the  same 
street  attached  to  their  own  pro- 
perty, or  that  of  others,  even  if  suidi 
reception  were  erroneous.  Carter 
V.  .V.  r.  EL  R.  B.  Co.,  279. 

Injunction— Equity  jurUdiction  in  an 
action  by  citizens  qf  this  state 
against  a  foreign  corporalion,  iSee 
Moore  v.  N,  J.  Lighterage  Co.,  "L 

Verification  qf  complaint  and  affida- 
vit^ when  insufficient  to  voarrant  a 
provisional  remedy  t.e.  an  injunc- 
tion— A  verification  before  plain- 
tiff's attorney  not  good.  See  Kuh  v. 
Bamett^  234. 

Action  for  injunction  and  damages 
for  construction  and  operation  of 
railway  in  front  of  premises  cfplain- 
tiff^Suspension  of  injunction  after 
award  by  commissioners  to  condemn 
the  property  and  payment  of  the 
award.  See  Watson  y,  MeL  EL  By. 
Co.,d6L 


INSURAKCE. 

(mabine.) 

1.  The  Merchants'  Steamship  Coni- 
pany  was  a  corporation  organized 
under  the  laws  of  South  Carolina, 
with  a  capital  stock  of  ^>,0U0, 
divided  into  450  shares  of  $100  each, 
and  owned  the  steamship  **  Falcon  " 
at  the  time  of  her  loss,  which  oc- 
curred November  8,  1^9l  At  the 
time,  and  previously  to  her  loss, 
Joseph  Jj.  Tobias  was  a  stockholdv 
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In  said  steamship  company  and 
owned  thirty-six  shares  of  the  capi- 
tal stock  at  the  time  of  the  Issue  of 
said  policy  by  the  defendant.  Tobias 
had  for  several  years  carried  an  in- 
surance on  the  yesself  underwritten 
by  defendant,  and  had  duly  paid 
the  premiums,  including  that  which 
fell  due  after  the  loss  of  the  steam- 
ship. The  sole  question  before  the 
court  in  this  case  was,  *^  Had  Tobias 
an  insurable  interest  in  the  steam- 
ship *  Falcon  *  at  the  time  of  the  is- 
sue of  the  policy  in  question  to  him 
by  the  defendant?"  Held,  that 
Tobias  had  an  insurable  interest  in 
the  "  Falcon,"  for  he  had  such  an 
interest  in  the  vessel  that  he  would 
suJGfer  pecuniary  loss  by  its  destruc- 
tion. An  insurable  interest  in  prop- 
erty may  exist  without  any  estate 
or  interest  in  the  "  corpus  "  of 
the  property  or  tiling  insured,  and 
it  is  not  necessary  to  show  that 
the  insiu^  was  the  legal  or  equit- 
able owner  or  possessor  of  the  prop- 
erty itself.  The  owner  of  shares 
of  capital  stock  of  a  corporation 
that  owns  a  steamship,  or  other 
property,  has  an  insurable  interest 
in  said  steamship  or  property.  Rigg8 
V.  Commercial  MuU  Ins,  Co.,  78. 

2.  Although  a  vessel  is  lost  by  reason 
of  the  omission  of  the  master  to 
take  certain  precautionary  meas- 
ures, which  a  careful  and  prudent 
captain  would  have  taken  imder 
the  same  circumstances,  and  the 
failure  of  the  mate  to  take  charge 
of  the  vessel  in  time  to  prevent 
her  loss,  yet  if  the  omission  of 
the  captain  was  due  to  his  sickness, 
for  which  he  was  not  to  blame,  and 
the  condition  of  the  captain  could 
not  under  the  circumstances  be 
ascertained  by  a  reasonable  and  care- 
ful man  in  time  to  enable  him  to 
prevent  the  loss,  then  the  loss  is 
covered  by  a  policy  insuring  against 
the  perils  of  the  sea,  and  the  in- 
surer is  liable  therefor.  Hays  v. 
Phenix  Ins,  Co.,  199. 

8.  Where  there  is  evidence,  pro  and 
con,  as  to  whether  the  master^  s 
omission  was  due  to  his  sickness  for 
which  he  was  not  to  blame,  and  as 
to  whether  the  mate  should  have 
ascertained  the  master^s  condition 
and  taken  charge  of  the  vessel  in 
time  to  prevent  her  loss,  those  ques- 


tions are  properly  submitted  to  the 
jury.  75 
Insurance. — Commissions  of  agents  y 
construction  qf  contract  for  same. 
See  Am,  Steam  Boiler  Ins.  Co,  v. 
Anderson  179. 

INTEREST. 

Railway  company  bonds  and  mortage, 
— Provision  for  sinking  fund  therein 
tx>  provide  for  payment  or  cessation 
of  interest, — Legal  construction,  dc. 
See  Henry  Y.  Syracuse,  O,  db  C,  By. 
Co,,  69 

See  Usury. 

JUDGE'S  CHARGE. 

1.  The  court,  at  the  close  of  this  case, 
allowed  the  jury  to  take  the  plead- 
ings into  the  jiu7-room,  instruct- 
ing the  jury  "that  the  pleadings 
may  be  regarded  as  in  evidence, 
but  only  so  far  as  they  relate  to 
questions  at  issue  and  presented  at 
tne  trial,  and  as  to  which  evidence 
has  been  taken,  or  where  the  facts 
are  admitted.'*  The  counsel  for 
plaintiff  requested  the  court  to  in- 
struct the  jury  **that  the  matters 
alleged  in  the  answer  are  not  to  be 
taken  as  admitted,  because  there  is 
no  pleading  on  the  part  of  the 
plaintiff  in  reply."  The  court  re- 
fused the  request  of  counsel,  and 
he  excepted.  Held,  that  it  was 
error  to  submit  the  pleadings  to  the 
jury  with  the  instructions  given  by 
the  court  and  without  the  modifi- 
cation asked  for  by  the  counsel  for 
plaintiff.     Carroll  v.  Sweet,  100. 

2.  Requests  to  the  court  to  charge, 
and  exceptions  to  refusals  to  charge, 
must  be  made  before  the  jury  re- 
tires. Exceptions  to  refusals  not 
taken  at  the  time  of  the  ruling  of 
the  court,  have  no  validity,  and 
cannot  be  heard  on  appeal.  An 
exception  to  the  charge,  as  made, 
can  be  taken  at  any  time  before  the 
jury  has  rendered  a  verdict.  Walker 
V.  Second  Ave,  B.  B.  Co.,  141. 

3.  An  exception  to  refusal  to  charge 
in  the  following  form,  "I  except 
to  the  refusal  of  the  court  to  charge 
each  and  every  request  submitted 
by  me  as  requested  that  he  has  de- 
clined to  charge,  and  to  the  refusal 
of  the  court  to  find  any  requests  as 
requested  which  he  has  charged  in 
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■ubfltance,*'  rmiaes  no  question  for 

detenniDAtion  by  the  general  term. 

J/renler  v.  Hard,  102. 
4.  A  charge  to  the  jurv  to  disregard 

certain  evidence  will  cure  an  error 

in  its  admission,  if  there  was  error. 

Mortimer  v.  N.  Y,  EL  H,  R.  Co., 

244. 
Charge,  not  pr^udictal   no   cause, 

even  if  erroneous,  for  reversed.  See 

Harcouri  y.  Ennis,  423. 


JUDGMENT. 

1.  The  judgment  of,  and  discharge 
granted  by,  an  insolvency  court  of 
another  state,  having  as  a  court  of 
record  jurisdiction  over  the  matters 
embraced  In  an  insolvent's  petition 
must  be  held,  there  being  no  con- 
spiracy, fraud,  collusion  or  con- 
cealment in  the  proceedings,  to  be 
conclusive  between  all  the  parties 
over  whose  persons  it  had  obtained 
jurisdiction,  not  only  in  that  state 
but  in  all  other  states,  and  to  be  a 
bar,  as  to  them,  to  any  action  in  a 
matter  involved  therein  and  detei^ 
mined  thereby.  Murphy  v.  Philr 
brook,  204. 

2.  Such  a  judgment  and  discharge 
cannot  be  re-opened  or  reviewed  by 
the  courts  of  another  state,  at  the 
instance  of  an  assignee  of  a  claim, 
an  action  whereon  is  thus  barred 
by  reason  of  his  being  a  citizen  of 
a  state  other  than  that  in  which 
judgment  was  rendered  and  dis- 
charge granted,    lb. 

8.  Where  the  judgment  below  ad- 
judges that  the  defendant  be  per- 
petually enjoined  from  maintain- 
ing and  operating  their  railroad  in 
front  of  plaintiffs*  premises,  and 
adjudges  that  the  structure  be  re- 
moved, and  then  adjudges  that  the 
judgment,  in  so  far  as  it  enjoins 
and  restrains  the  defendants,  shall 
not  be  operative  until  the  expira- 
tion of  ninety  days  from  service, 
and  then  adjudges  that  if  defend- 
ants shall,  within  eighty  days  from 
service,  pay  the  plaintiffs  a  certain 
sum  for  damages  to  plaintiffs* 
premises,  then  the  judgment,  in  so 
far  as  it  enjoins  and  restrains  the 
defendants,  shall  not  be  operative 
and  take  effect;  the  whole  judg- 
ment should  not  be  set  aside  be- 


cause the  Judge  below,  in  asceitain- 
in£  the  amount  so  to  be  paid  by 
defendants,  received  evidence  as  to 
what  values  owners  of  premises  on 
the  same  street  attached  to  their 
own  property,  or  that  of  others, 
even  if  such  reception  were  erro- 
neous. Carter  v.  N.  Y.  EL  R.  R. 
Co.,  279. 

4.  A  judgment  against  a  defendant 
who  does  not  answer  in  excess  of 
the  relief  prayed  for  by  the  comr 
plaint  is,  as  to  such  excess,  at  least 
irregular.  Vandenburgh  v.  The 
Mayor,  285. 

5.  An  adjudication  as  to  matters  not 
necessarily  involved  in,  or  requisite 
or  necessiEuily  incidental  to  the 
granting  of  the  relief  prayed  for, 
and  a  judgment  as  to  such  matters, 
is  in  excess  of  such  relief;  this 
although  the  complaint  contains 
averments  as  to  them,  h  fortiori 
when  it  does  not.  An  adjudication 
as  to  such  matters  could  only  be 
effectual  to  create  an  estoppel,  and 
if  such  effect  could  be  given  to  it, 
it  would  be  of  itself  relief  in  addi- 
tion to  that  demanded  by  the 
complaint.     Ih. 

6.  The  plaintiff  in  a  foreclosnre 
action  cannot  hring  in  a  party 
claiming  rights  in  priority  or  in 
hostility  to  the  mortgagor  as  a  de- 
fendant, and  have  such  rights  ad- 
judicated upon  adversely  to  him 
when  he  does  not  answer  the  com- 
plaint, at  least  not  when  the 
complaint  does  not  set  forth  such 
claimed  rights,  contains  no  aver- 
ments attacking  the  claims,  and 
demands  no  specific  relief  as  to 
them.  An  adjudication  upon  such 
rights  under  such  circumstances  is 
without  jurisdiction.     lb- 

7.  A  court  in  which  a  judgment  is 
rendered  has  full  power  to  set  it 
aside  or  modify  it  at  any  time.    ib. 

8.  A  delay  of  eighteen  years  should 
not,  under  the  circumstances  of 
this  case,  be  held  to  be  laches,  no 
rights  of  third  parties  requiring 
that  it  should  be  so  held.    lb. 

9.  This  action  was  brought  in  this 
court  to  vacate  and  set  aside  a 
judgment  obtained  against  plaintiff 
in  the  supreme  court  by  Augustus 
Prentice,  one  of  the  defendants,  on 
the  ground  that  the  summons  and 
complaint  in  the  latter  action  had 


INDEX. 


637 


never  been  served  upon  her  and 
that  she  had  never  authorized  any 
attorney  to  appear  for  her  in  said 
action;  and  that  the  appearance 
for  her  by  an  attorney,  as  alleged 
in  the  record  of  the  judgment,  was 
unauthorized.  Held,  that  the  judg- 
ment in  the  supreme  court  was  not 
void  and  was  regular  when  entered ; 
and  the  appropriate  relief  for  the 
alleged  unauthorized  appearance, 
is  by  an  application  to  the  court 
by  which  the  judgment  was  given. 
That  the  plaintiff  cannot  be  re- 
lieved of  said  judgment  in  this 
action  as  the  power  of  relief  rested 
only  in  the  court  rendering  the 
judgment.  Tliat  court  alone  can 
vacate  or  set  it  aside.  Gilman  v. 
Tucker,  824. 

10.  At  the  time  of  the  entry  of  the 
judgment  sought  to  be  enforced  in 
this  action,  the  defendant  was  domi- 
ciled in  the  state  of  Pennsylvania, 
and  was  personally  bound  by  the 
judgment,  provided  it  was  entered 
m  accordance  with  the  laws  of  that 
state.    Teel  v.  Yostj  481. 

11.  The  evidence  in  the  case  shows 
that  the  judgment,  notwithstand- 
ing its  faulty  form,  is,  imder  the 
laws  of  Pennsylvania,  in  every 
respect  a  valid  judgment  of  a  court 
of  general  jurisdiction  in  that  state. 
That  during  the  period  the  note 
had  to  run,  the  judgment  was  only 
a  lien,  but  on  the  maturity  of  the 
note  it  became  absolute  and  en- 
forceable by  execution.    Tb. 

Judgment  under  section  511  qf  the 
Code,  in  case  the  antnoer  admits  a 
part  of  plaintiff*  8  claim.  Seelbster 
V.  Devlin,  120. 

JUDGMENT     CREDITOR'S    AC- 
TION. 

It  appeared  on  the  trial  that  the 
judgment  debtor  had  deposited  the 
moneys  in  question  with  the  Union 
Trust  Company  ;  that  the  account 
was  with  **  William  N.  Griswold 
in  trust,''  and  there  was  no  desig- 
nation of  any  kind  as  to  the  trust, 
nor  as  to  any  person  for  whose 
benefit  the  trust  was  created.  It 
was  an  obligation  on  the  part  of 
the  Trust  Company  to  the  judg- 
ment debtor,  personally,  and  would 
remain  such  in  its  character  until 


legally  applied  to  the  legitimate 
claim  of  a  third  person.  On  these 
facts  alone  the  plaintiff  as  judg- 
ment creditor  would  be  entitled  to 
a  judgment,  and  the  appellant  was 
bound  to  establish,  on  the  trial,  af- 
firmatively, thaf  equitably,  the  mo- 
neys should  be  paid  to  her,  as  being 
the  remainder  of  moneys  that  be- 
longed to  her.  The  trial  judge 
found  that  the  appellant  had  not 
established  by  credible  witnesses 
that  her  money  had  been  deposited, 
but  did  find  that  the  moneys  be- 
longed to  the  judgment  debtor, 
and  it  is  not  material  that  this  find- 
ing was  found  as  a  conclusion  of 
law.  It  must  be  sustained  and 
upholds  the  judgment.  Green  v. 
Orimold,  24. 

JURISDICTION. 

Equity  Jurisdiction  in  an  action  by 
citizens   of  this   state    against  a 
forei:jn  corporation.    See  Moore  v. 
N,  J,  Lighterage  Co,^  1. 

See  JuBOMEiTT,  6. 


LACHES. 

1,  A  lease  of  real  estate,  executed  in 
behalf  of  the  city  of  New  York  by 
its  comptroller  in  accordance  with 
a  resolution  of  the  ^*  commissioners 
of  the  Sinking  Fund,"  is  not  void. 
Even  if  deemed  informal  it  could 
have  been  cured  on  demand  of 
either  party,  but  if  not  objected  to 
within  reasonable  time  after  execu- 
tion, the  parties  thereto  are  estop- 
ped by  their  own  laches  from  com- 
plaint or  objection  on  the  ground 
of  informality.  Mayor  v.  Kent, 
1()9. 

2.  A  court  in  which  a  judgment  is 
rendered  has  full  power  to  set  it 
aside  or  modify  it  at  any  time.  A 
delay  of  eighteen  years  should  not, 
under  the  circumstances  of  this 
case  be  held  to  be  laches,  no  rights 
of  third  parties  requiring  that  it 
should  be  so  held.  Vawienburgh 
V.  The  Mayor,  285. 

LANDLORD  AND  TENANT. 

See  Lbasb. 
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LEASE. 

1.  A  lease  of  real  estate,  ezecnted  in 
behalf  of  the  city  of  New  York  by 
its  comptroller  Ln  accordance  with 
a  resolution  of  the  **  commissioners 
of  the  Sinking  Fund/*  is  not  void. 
Even  if  deemed  Informal  it  conld 
have  been  cured  on  demand  of 
either  {>arty,  but  if  not  objected  to 
within  reasonable  time  after  execu> 
tion,  the  parties  thereto  are  estop- 
ped by  tiieir  own  laches  from  com- 
plaint or  objection  on  the  ground 
of  informality.  Mayor  v.  Kent 
100. 

2.  A  bond  executed  to  the  corpora- 
tion of  the  city  of  New  York  by 
sureties  to  secure  the  performance 
of  such  a  lease  by  the  lessee  is 
valid,  notwithstanding  it  was  not 
executed  by  the  lessee.  Being 
Joint  and  several,  It  binds  all  who 
execute  It,  especially  if  the  inten- 
tion of  the  sureties  sufficiently  ap- 
pears, ib 

Trespass— Can  executors  and  irusi- 
ees  recover  damages  for  injuries  to 
real  estate  occurring  after  the  death 
of  their  testator^  and  vehile  the 
'  said  pretnises  were  occupied  by  a 
tenant  under  a  lease  executed  by 
the  testator.  See  Mortimer  v.  Man, 
By,  Co.y  500. 

LICENSE. 

The  board  of  electrical  control  au- 
thorized plaintiff  to  string  four 
wires  on  existing  poles  in  Sixth 
avenue,  from  18th  street  to  Car- 
mine street,  in  September,  1888. 
At  the  time  this  permit  was  granted 
the  Metropolitan  Telephone  and 
Telegraph  Company  and  the  West- 
em  Union  Telegraph  Company 
owned  certain  poles  In  Sixth  ave- 
nue, and  under  some  agreement 
with  those  companies  the  plaintiff 
placed  their  four  wires  on  such 
poles.  Subsequently,  the  latter 
companies,  having  no  further  use 
for  these  poles,  abandoned  them, 
and  the  board  of  electrical  control 
revoked  plaint! fr«  permit  to  use 
the  poles  for  its  wires,  and  directed 
the  defendants,  Gilroy,  commis- 
sioner of  public  works  and  Cum- 
mings,  superintendent  of  the  bu- 
reau of  incumbrances,  to  remove 


the  poles  and  the  wires..  Plaintiff 
commenced  an  action  and  sought 
and  obtained  a  temporary  injunc- 
tion restraining  the  defendants 
from  removing  Uie  poles  or  wires, 
which  was  subsequently  vacated  by 
the  court,  and  the  motfon  of  plain- 
tiff to  continue  the  same  denied. 
lield^  that  the  permit  granted  was 
a  mere  license,  revocable  at  any 
time  by  the  board  that  granted  it, 
and  was  subject  to  its  rules  and 
regulations,  and  the  board  having 
power  to  direct  the  removal  of  the 
wires  and  poles,  and  so  directing 
such  removal,  the  plaintiff  had  no 
right  to  insist  that  they  should  re- 
main. That  the  plaintiff  did  not 
show  a  right  to  equitable  and  dis- 
cretionary relief  by  injunction. 
That  the  permit  necessarily  refer- 
red to  the  poles  as  then  rightfully 
there,  and  it  was  not  implied  there- 
by that  the  permit  should  continue 
to  oi)erate  after  the  poles  ceased  to 
be  rightfully  in  the  street,  a?  was 
the  case.  East  IHver  Electric  L. 
Co.  V.  Grant,  55?>. 


LIEN. 

In  this  case  the  plaintiff  claimed  a 
lien  on  a  draft  for  his  services  to 
the  amount  of  $2,542.72.  and  the 
right  to  have  that  lien  enforced  in 
equity,  demanding  judgment  for 
such  enforcement.  In  answer  de- 
fendant denied  the  lien  and  the 
value  of  plaintiff^ s  services,  as  al- 
leged, stating  that,  by  agreement, 
they  amounted  only  to  $57^.62, 
which  he  liad  offered  and  was  will- 
ing to  pay.  The  court  below,  on 
motion,  ordered  judgment  in  favor 
of  plaintiff  for  the  sum  of  $570.H2 
and  costs,  on  the  asstunption  that 
the  case  was  within  section  511 
of  the  Code,  He/d,  that  the  mo- 
tion for  judgment  should  have  been 
denied.  That  a  true  construction 
of  the  answer  does  not  admit  that 
the  value  of  the  services  was  ab- 
solutely and  unconditionally  due  or 
payable  to  plaintiff.  That,  on  the 
pleadings  and  the  assumption  of 
the  answer,  it  was  not  due  and  pay- 
able until  plaintiff  performed  a 
duty  antecedent  to  his  right  to  re- 
ceive payment,  namely,  he  (plain- 
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tiif)  must  pay  over  the  draft.  If 
he  retained  it,  the  money  would  not 
be  due.  If  he  received  the  money 
and  the  defendant's  contention 
that  no  more  had  been  earned  were 
correct,  there  would  be  no  lien. 
By  the  judgment  defendant  was 
deprived  of  Uie  right  to  avail  him- 
self of  the  position  of  the  answer, 
that  the  defendant  was  not  bound 
to  pay  the  value  of  the  services 
until  plaintiff  performed  his  con- 
current duty  of  a  delivery  of  the 
draft.  Foster  v.  Devlin,  120. 
Connignees  to  neU  on  commissiona,  as 
to  right  qf  to  charge  a{/ai7ist  con- 
signors a  sum  paid  by  them  to  com- 
promise a  suit  brought  against 
them  for  undervaluation  qf  the 
goods.    See  Monnet  v.  Hellery  576. 

LOBBYING  SERVICES. 

See  Contracts,  6. 

MALICIOUS  PROSECUTION. 

In  an  action  for  malicious  prosecu- 
tion the  plaintiff  must  establish  ^1) 
The  want  of  probable  cause  for  the 
complaint  made,  and  (2)  malice  in 
the  defendant.  Upon  both  of 
these  propositions  the  plaintiff 
holds  the  affirmative.  Probable 
cause  does  not  depend  upon  the 
fact  that  the  offense  charged  was 
committed  or  not,  or  whether  the 
defendant  was  innocent  or  guilty 
of  the  offense  charged,  but  de- 
pends upon  the  question  whether 
the  prosecutor  had  reasonable 
grounds  for  believing  that  he  had 
the  right  to  prefer  the  charge  in 
question  against  the  defendant. 
So,  malice  is  not  necessarily  infer- 
rible from  want  of  probable  cause. 
Unless  the  circumstances  showing 
want  of  probable  cause  justify  the 
inference  of  malice,  the  plaintiff 
must  establish  malice  by  addi- 
tional evidence.  Heldy  that  the 
case  at  bar  was  a  proper  case  for 
submission  to  the  jory,  and  that 
the  direction  of  a  verdict  in  favor 
of  defendant  would  have  been  er- 
roneous.    Young  v.  Lyall,  89. 

MALPRACTICE. 

See  Neolioence,  8. 


MASTER  AND  SERVANT. 

1.  In  cases  where  the  servant  has 
not  fully  or  skilfully  performed  his 
contract  of  employment,  it  is  now 
settled  that  such  a  failure  is  no 
bar  or  defence  to  an  action  for  the 
services  rendered  ;  the  only  remedy 
of  the  employer  in  such  action  is 
to  recoup  the  damages  sustained 
by  him.  Clark  v.  Femoline  Chem, 
Co.,  m. 

2.  In  the  case  at  bar,  it  was  claimed 
that  plaintiff  had  agreed  that  any 
new  products  or  processes  dis- 
covered by  him  while  in  the  ser- 
vice of  the  defendant  should  be 
for  the  benefit  of  defendant.  That 
he  made  discoveries  of  new  pro- 
ducts and  processes,  but  refused  to 
disclose  them,  and  insisted  upon 
retaining  the  same  for  his  own 
benefit.  Under  such  a  contract  the 
employer  acquires  no  right  or  title 
to  the  discoveries  of  his  employee, 
but  simply  a  license  to  use  them. 
lb. 

MAXIMS. 

Causa  proximaf  nonremota,  specfo- 
tur^  67. 


MISJOINDER. 


See  Pabtibs,  1. 


MORTGAGE. 

On  the  trial  of  the  case  at  bar,  the 
complaint  was  dismissed  on  the 
ground  that  in  the  deed  to  defen- 
dant's testatrix,  which  contained 
the  assumption  clause,  the  descrip- 
tion of  the  mortgage  assumed  was 
erroneous,  and  parol  evidence  was 
inadmissible  to  correct  the  erron- 
eous description  and  show  what 
mortgage  was  intended  to  be  as^ 
sum^  by  the  grantee.  Held^  that 
this  ruling  was  erroneous.  That 
this  case  was  one  in  which  the  mis- 
take appears  from  the  instrument 
itself,  and  where  the  intent  of  the 
parties  can  be  ascertained,  beyond 
a  doubt,  by  parol  proof  of  existing 
and  undisputed  facts  and  circum- 
stances connected  with  the  prop- 
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erty,  its  conveyance  and  the  mort- 
gage in  question.  In  such  a  case 
Uie  law  will  enforce  the  obligation 
according  to  its  true  legal  construc- 
tion, and  there  is  no  need  of  resort- 
ing to  equity  to  retorm  the  instru- 
ment. That  the  i>aroi  evidence 
offered  at  the  trial  was  clearly  ad- 
missible and  its  rejection  was  error. 
y\  r.  Lire  Ins.  to.  v.  AUkeriy  42. 

Bailwajf  company  bonds  and  viort- 
gage, — Provision  for  nnking  fund 
therein  to  provide  for  payment  or 
cessation  o/  interest — Legal  con- 
struction, Ac,  See  Henry  ▼.  Syra- 
cuse G,  A  C.  Ry,  Co.,  69. 

I^pctment,  action  q/",  when  it  Ues, — 
Conveyance  in  trust. — Estate  qf 
trustee  and  cestui  que  trust  under 
same.— Morty  aye  foreclosure,  par- 
ties to  same.  See  Toumshend  v. 
Frommer,  90. 

Easements  in  street,  appurtenant  to 
abuttiny  property,  taken  by  eleva- 
ted railroad. — Release  from  mort- 
gagee qf  premises  may  be  required 
upon  payment  of  a  sum  awarded 
for  such  takiny.  See  Hughes  v. 
Met.  El.  Ry.  Co.,  S79. 

Corporation  under  Manufacturing 
Company  Act  qflS4S,  mortgageby 
—  Written  assent  of  a  majority  of 
the  stockholders  ouming  tuco-thirds 
of  the  capital  stock  required — 
Amount  of  capital  stock  actually 
issued  to  be  considered.  See  Ly- 
ceum 7.  Ellis,  0^2, 


NEGLIGENCE. 

1.  If  the  plaintiffs  had  adhered  to 
.   their  custom  of  shutting  off  the 

water  on  plaintiffs'  floor  every 
night,  the  overflow  of  water  com- 
plained of  could  not  have  happened. 
No  duty  was  imposed  upon  defen- 
dants, of  taking  any  precaution  to 
avert  the  accident,  which  they 
could  not  have  expected  or  fore- 
seen, and  under  such  circumstances 
there  was  no  negligence  on  their 
part.  The  accident  was  wholly 
caused  by  the  negligence  of  plain- 
tiffs' servant.  Lissa  v.  Goodkind, 
60. 

2.  In  regard  to  the  question  raised  as 
to  whether  the  defendants  were 
obliged  to  build  a  shield  or  screen 
under  their  structure  for  the  pro- 


tection of  persons  in  the  street  be> 
low  from  filing  matter.     Held^  on 
appeal,  that  the  following  chai^ge 
of  the  court  below  to  the  jury,  con- 
tained all  that  the  defendants  had 
a  right  to  require,  and  conveyed  to 
the  jury  the  correct  rule  of  law  on 
the  question  : — '*  Although  origin- 
ally the  road  was  well  built,  yet  if 
in  the  course  of  its  operation  the 
defendants  found,  or  by  the  exer- 
cise of  reasonable  care  and  diligence 
should  have  found,  that  a  certain 
way  of  operating  the  road  inflicted 
certain  injuries  ui>on  the  public,  it 
became  their  duty  to  take  all  rea- 
sonable measures  to  guard  against 
such  injurious  consequences,  even 
if  that  involved  the  making  of  addi- 
tional  fixtures    not   contemplated 
from  the  beginning,  as  long  as  their 
adoption  did  not  involve  a  radical 
change  in  the  general  construction 
of  the  road.     But  they  were  not 
bound  as  against  persons  who  were 
not  passengers  to  add  to  the  con- 
struction and  equipment  of  their 
road  and  its  cars,  the  best  and  most 
select   safeguards    which    human 
skill  and  ingenuity  from  time  to 
time  have  invented  and  brought 
into  use  to  prevent  accidents .  Such 
rule   applies   only  to  passengers. 
As  against  all  other  persons  who 
had  a  right  to  use  the  streets  in 
common  with  them,  and  the  plain- 
tiff comes  within  this  rule,  they 
discharged  their  duty  if  they  adop- 
ted that  which,  under  all  the  cir- 
cimistances,  and  in  view  of   the 
peculiar  structure  of  the  road,  in- 
clusive of  the  danger  to  be  appre- 
hended, was  reasonably  adequate 
and  safe.     If  they  thus  discharged 
their  duty  under  all  the  circum- 
stances, they  are  not  to  be  held 
liable  solely  by  reason  of  the  fact 
that  at  the  time  and  place  of  the 
accident   they    had  no  shield   or 
screen  imder  the  structure.*'     GoU 
V.  Man,  Ry,  Co.,  74. 
8.  The  jury  rendered  a  verdict  for 
plaintiff  of  $30,  damages  for  in- 
juries received  by  him  Sirough  the 
defendant' s  negl igence.    Tliere  was 
evidence  of  incidents  and  appear- 
ances tending  to  show  that  the  in- 
juries were  slight  and  trivial,  and 
that  their  nature  and  extent  had 
been  exaggerated  by  plaintiff  in  his 
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testimony.  Held^  that  it  was  the 
province  of  the  jury  to  determine 
on  the  evidence  as  to  the  nature, 
character  and  extent  of  the  injury, 
and  to  measure  their  verdict  accord- 
ing to  their  finding  thereon;  and 
that  the  court  could  not  say  that 
the  finding  of  the  jury  thereon 
called  for  a  larger  veixiict  than  that 
^"which  tliey  rendered.  Brooks  v. 
Luditiy  145. 

4.  On  the  trial  it  appeared  that  the 
physician  who  attended  the  plain- 
tiff rendered  him  a  bill  for  $100  for 
about  twenty  attendances,  and  that 
the  bill  had  not  been  paid.  There 
was  no  testimony  that  the  charge 
was  reasonable  or  customary.  Held^ 
under  this  state  of  the  evidence, 
that  the  jury  were  not  bound  to 
find  a  verdict  for  the  face  of  the 
bill.    lb. 

5.  The  first  objection  of  the  appellant 
is,  that  there  was  no  proof  that  the 
death  was  caused  by  the  injury 
received  through  the  negligence 
alleged.  The  immediate  cause  of 
the  death  was  peritonitis.  Plain- 
tiff's medical  witnesses  testified 
that  peritonitis  may  be  caused  in 
seven  different  ways,  and  there  was 
no  proof  but  that  several  of  these 
causes  existed  in  the  case  that 
could  not  be  attributed  to  defend- 
ant's case,  but  there  was  proof, 
however,  that  a  certain  cause  actu- 
ally existed  wliich  the  jury  might 
competently  find  ensued  from  the 
negligence.  Held,  that  the  rule  to 
be  applied  in  such  a  case  is  that, 
there  l)eing  a  sufficient  cause 
shown,  causes  that  were  not  made 
to  appear  did  not  exist.  Looram 
V.  Third  Ave,  iJ.  R.  Co.,  165. 

6.  In  the  case  of  an  infant  non  aui 
juris  if  her  parents'  negligence  suf- 
fered her  to  go  into  the  danger 
which  resulted  in  her  Injury,  she 
has  no  action.  And  if  on  the  trial 
it  incontrovertibly  apx)eared  that 
there  was  such  negligence  on  the 
part  of  the  parents,  and  the  jury 
could  not  have  properly  found  to 
the  contrary,  a  dismissal  of  the 
complaint  below  was  correct.  Weil 
V.  D.  D.  etc,  R.  R.  Co.,  XSS. 

7.  If  a  child  of  plaintiff's  age,  that 
needed  positive  restraint  to  keep 
her  in  safety,  goes  into  danger,  and 
it  appeal's  that  the  use  of  ordinary 


means  of  restraint  would  have  pre- 
vented it,  the  conclusion  of  law  is, 
that  such  ordinary  means  were  not 
used,  and  a  jury  could  not  properly 
conclude  otherwise.    lb. 

8.  Where  all  the  parts  of  the  ma- 
chinery and  their  movements  are 
fully  exposed  to  view  and  the  em- 
ployee has  been  engaged  thereon 
for  some  time,  the  absence  of  speci- 
fic instructions  by  the  employer  to 
the  employee  not  to  permit  her 
hand  to  be  caught  between  the 
moving  machinery,  constitutes  no 
ground  of  liability.  Oazkoscil  v. 
JCagle  Pencil  Co.,  1(J5. 

9.  The  principles  laid  down  in  Hickey 
V.  Taaffe,  105  N.  Y.  p.  26,  as  to  the, 
general  rule  of  law  upon  the  sub- 
ject of  employees  not  being  altered 
by  the  bare  fact  that  an  employee 
is  a  minor,  apply.    lb. 

10  Plaintiff  took  passage  at  New  York 
city  on  one  of  defendant's  ferry 
boats  plying  between  that  city  and 
the  city  of  Brooklyn.  There  is  con- 
flicting evidence  as  to  whether  when 
the  boat  reached  Brooklyn,  and 
while  lying  there,  she  left  the  boat 
and  returned  to  it,  or  remained  on 
board.  She  was,  however,  on  board 
on  the  return  trip.  There  was  also 
evidence  bearing  on  the  payment  or 
tender  of  the  fere  for  the  return 
trip.  On  the  return  trip  she  was  in 
the  upper  saloon  of  the  boat,  and  as 
it  was  running  into  the  ferry  slip, 
she  prepared  to  descend  to  the  cabin 
below  for  the  purpose  of  disembark- 
ing. She  had  arrived  to  within 
at^ut  three  feet  of  the  head  of  the 
stairway  leading  to  the  lower  deck 
or  was  descending  the  stairway  with- 
out having  hold  of  the  stair  rail,  when 
the  boat  struck  against  the  bridge 
80  forcibly  that  it  rebounded  eight 
or  ten  feet,  throwing  her  from  ner 
footing  down  to  the  bottom  of  the 
stairs,  causing  the  injuries  complain- 
ed of.  The  striking  of  the  boat  in 
this  manner  was  imusual.  The 
plaintiff's  eyesight  was  impaired, 
and  she  was  suffering  from  other 
physical  weaknesses.  On  the  ques- 
tion of  contributory  negligence. 
Held.  (1)  That  the  plamtiff  stand- 
ing at  the  head  of  the  stairs  or  de- 
scending them  at  the  time  when  the 
boat  touched  the  wharf  was  not,  as  a 
matter  of  law,  contributory  negli- 

141 


642 


INDEX. 


gence,  there  being  nothing  in  the 
case  either  by  way  of  evidence,  legal 
presumption  or  judicial  cognizance 
to  indicate  to  her  that  an  ordinary 
bump  would  so  far  disturb  her  foot, 
ing  as  to  call  on  her,  in  ordinary 
prudence,  to  foresee  that  either  of 
the  positions  was  dangerous.  (2) 
That  plaintiff's  impaired  sight  or 
other  physical  weakness  did  not,  as 
matter  of  law,  make  such  standing 
or  descending  contributory  negli- 
gence; and  did  not,  as  maiter  of 
hw,  make  the  non-exercise  by  her 
of  a  higher  degree  of  care  for  her 
own  safely  contributory  negligence. 
(3)  That  descending  the  stairs  with- 
out taking  hold  of  the  stair  rail  at 
the  time  when  the  boat  touched  the 
dock  did  not.  as  matter  of  law,  con- 
stitute contributory  negligence,  it 
not  appearing,  as  matter  of  law, 
that  to  so  descend  would  be  danger- 
ous under  ordinary  circumstances, 
and  that  it  follows  that  a  refusal  to 
charge  as  matters  of  law,  that  the 
defendant  was  not  liable  if  the  fact 
that  the  plaintiff  did  not  take  hold 
of  the  rail  contributed  to  her  injuries, 
was  correct.  (4)  That  all  of  such 
matters  taken  together  did  not,  as 
matters  of  law,  constitute  contribu- 
tory negligence.  (5)  The^charge  of 
the  court,  that  if  plaintiff  was  three 
feet  from  the  gangway  she  was  not, 
as  matter  of  law,  negligent,  and  that 
the  jury  must  determine  whether  it 
was  or  was  not  negligence  for  the 
plaintiff  to  go  down  stairs  under  the 
circumstances  of  the  case,  was  cor- 
rect, liartlett  v.  N.  Y,  E.  8.  B,  F. 
E,  8.T.  Co.,  348. 
On  the  question  of  defendant's  negli- 
gence. Held.  (1)  There  being  evi- 
dence that  the  rebound  from  the 
bridge  was  unusual,  an  explanation 
was  neetled  from  defendant  to  meet 
the  presumption  of  negligence  thus 
created.  (I)  To  overcome  the  pre- 
sumption of  negligence  arising  from 
an  unusual  occurrence  taking  place 
in  the  navigation  of  a  boat,  it  is  not 
sufficient  to  simply  show  that  the 
pilot  believed  that  the  course  pur- 
sued by  him  was  necessary  and 
acted  on  that,  and  that  he  and  the 
engineer  (the  fault,  if  any,  being  at- 
tributefl  to  them,  or  one  of  them), 
^  were  officers  of  skill,  knowledge  and 
experience,  and  that  they  used  their 


best  skill  and  judgment,  and  that 
the  exercise  of  such  sldU  and  judg- 
ment would  not  certainly  insnre  the 
landing  of  the  boat  without  incur- 
ring the  result  of  an  unusual  shock 
or  jar,  and  a  refusal  to  charge  re^ 
quests  based  on  the  sufficiency  of 
such  matters,  is  not  error.  lb. 

NeijUf/tnce — Questions  to  witnem  on 
triaL  See  Loveless  v.  Man.  Ry.Co-^  3. 

Evidence — Disclosure  of  information 
acquired  by  witness  in  attend- 
dnce  upon  his  patient  in  a  profes- 
sional capacity,  employment  in  that 
capacity  must  appear.  See  Heath 
T.  B'way  Seventh  Ate.  B.  B.  Co,^ 
496. 

Carrier  of  goodSy  proof  </  negligence 
qf<f  the  mere  fact  of  rkon-delicery 
toithout  any  explanation  is  prima 
fade  evidence  of  his  oum  negligence, 
Exemption  from  liabUity  for  such 
negligence,  the  contract  qf  carriage 
must  in  clear  and  explicit  form  em- 
brace it. — Married  women,  baggage 
of  what  constitutes  under  a  contract 
for  the  passage  of  herself  and  her 
children.  See  Weinborg  Y.iVcU.  &> 
S.  Co,f  586. 

NEW  TRIAL. 

1.  The  complaint  in  an  action  for  a 
new  trial  on  the  ground  of  newly- 
discovered  facts  and  evidence  is  of 
the  same  nature  as  the  former  bill 
of  review  in  equity,  and  similar 
facts  shoidd be  alleged.  The  Mayor 
V.  Brady,  14. 

2.  It  should  allege  the  facts  newly- 
discovered,  and  their  nature,  in 
order  that  the  court  might  exereif^ 
its  judgment  upon  their  relevancy 
and  materiality  with  the  same  par- 
ticularity as  was  necessary  in  the 
affidavit  preliminary  to  filing  a  bill 
of  review,  or  on  a  motion  for  a  new 
trial.  It  should  show  with  pre- 
cision who  were  the  new  wit- 
nesses, and  the  facts  to  which  each 
could  testify.  Held,  that  for  the 
reason,  that  the  complaint  in  this 
case  fails  to  show  distinctly  what 
are  the  newly-discovered  facts, 
what  is  the  supposed  newly-dis- 
covered evidence  vto  establish  the 
same,  and  who  are  the  witnesses  to 
testify  to  such  facts,  the  judgment 
and  order  appealed  from  should  be 
affirmed.    A. 
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8.  A  new  trial  will  not  be  granted  on 
the  ground  of  newly-discovered 
evidence  unless  it  is  of  a  character 
that  would  probably  produce  a  dif- 
ferent verdict  if  a  new  trial  were 
had,  nor  vwhere  the  party  asking 
the  new  trial  could  with  due  dili- 

gence  have  procured  the  evidence 
efore  the  close  of  thetriaL  Mayer 
V.  Haaren^  574. 

See  TRiAii. 

NEW  YORK  CITY. 

1.  A  lease  of  real  estate,  executed  in 
behalf  of  the  city  of  New  York  by 
its  comptroller  in  accordance  with 
a  resolution  of  the  *^  commissioners 
of  the  Sinking  Fund,^*  is  not  void. 
Even  if  deemed  informal  it  could 
have  been  cured  on  demand  of 
either  party,  but  if  not  objected  to 
within  reasonable  time  after  exe- 
cution, the  parties  thereto  are 
estopped  by  their  own  laches  from 
complaint  or  objection  on  the 
o;ound  of  informality.  Mayor  v. 
Kent,  109. 

2. ,  A  bond  executed  to  the  corporation 
of  the  city  of  New  York  by  sureties 
to  secure  the  performance  of  such 
a  lease  by  the  lessee  is  valid,  not- 
withstanding it  was  not  executed 
by  the  lessee.  Being  joint  and 
several,  it  binds  all  who  execute  it, 
especially  if  the  intention  of  the 
sureties  sufficiently  appears.    /&. 

Board  qf  electrical  control,  powers 
of —Permit  to  string  wires  on  poles 
is  a  mere  licence  revocable  at  any 
Ume  and  sulject  to  the  rules  and 
regulations  qfthe  Board.  See  East 
Blver  ElectHc  X.  Co,  v.  Grant,  523. 


OBJECTIONS  AND  EXCEP- 
TIONS. 

See  Appeal,  8;  Evidence,  4,  6, 
10, 11,  18, 19;  Jttdge's  CnAROS, 
2,  8,  4 ;  Trial,  2,  3,  4,  8,  11,  14. 

ORDERS. 

Where  an  order  has  been  comx)etently 
made,  it  cannot  be  8ui)erseded  by 
reason  of  events  subsequently  oc- 
curring unless  they  are  such  as 
change  the  rights  of  the  parties  in 


requiring  an  order  di£Ferent  from 
that  allowed,  or  would  have  called 
for  another  kind  of  disposition  of 
the  matter  finally.  Lingsweiler  v. 
Lingsweiler,  395. 
Order  cannot  be  vacated  on  motion  oj 
a  party  on  the  ground  Viat  it  is 
erroneous— T)ie  general  term  on  an 
appeal  from  an  order  denying  such 
a  motion  cannot  inquire  whether 
there  was  error  in  the  original 
order.  See  Clapp  v.  AtteTi)ury,  579. 
870-^71-872  Code  CivU  Procedure, 
order  construed  as  being  made 
under  affidamt  for,  insufficiency 
qf.    See  Swift  v.  Mayer,  580. 

PARTIES. 

1.  It  is  not  a  misjoinder  if  all  the 
plaintiffs  have  an  interest  in  the 
action,  although  it  is  not  a  co- 
extensive interest.  The  action 
should  concern  an  interest  in  com- 
mon.   Shepard  v.  Man.  By.  Co.,  5. 

2.  Before  1887,  Francis  N.  Shepard, 
and  the  plaintiffs  Robert  F.  Shepard 
and  Mary  N.  Shepard,  were  the 
tenants  in  common  of  the  premises 
i^ected  by  the  construction  and 
operation  of  the  railroad  of  de- 
fendants. Francis  N.  Shepard  died 
in  1887,  leaving  as  his  heirs  two 
children,  who  became  tenants  in 
common  with  the  owners  of  the 
other  two  undivided  third  parts. 
Although  the  heirs  could  not  re- 
cover for  damages  before  the  death 
of  their  father,  yet  it  was  proper  to 
make  them  plaintiffs.  The  other 
tenants  in  common  had  a  right  to 
recover  damages  inflicted  continu- 
ously, from  before  the  death  of  the 
father  of  the  children,  and  after- 
wards to  the  brinii^ing  of  the  action, 
at  least.  The  children  had  a  right 
to  recover  one-third  of  the  damages 
from  the  time  of  their  father's 
death ;  therefore,  all  the  tenants  in 
common  became  interested  in  the 
damage  done.    lb. 

3.  As  to  Frances  S.  Shepard,  as  ad- 
ministratrix and  individually,  She 
had  a  right  to  the  damage  suffered 
by  the  land  o^vned  by  her  intestate, 
riuncis  N.  Shepard,  prior  to  his 
death,  and  her  personal  interest  as 
widow  without  dower  assigned  was 
such  an  interest  as  might  be  pro- 
tected by  an  injunction  against  the 
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eifecU  upon  the  land  in  which  she 
had  a  dower  interest.  Held,  that 
Uierewas  no  misjoinder  of  action 
or  of  parties,    lb, 

4.  The  plaintiff  in  a  f oreclosore  action 
cannot  bring  in  a  party  claiming 
rights  in  priority  or  In  hostility  to 
the  mortngor  as  a  defendant,  and 
have  such  riehts  adjudicated  upon 
adversely  to  him  when  he  does  not 
answer  the  complaint,  at  least  not 
when  the  complaint  does  not  set 
forth  such  claimed  rights,  contains 
no  avennents  attacking  the  claims, 
and  demands  no  specific  relief  as 
to  them.  An  adjudication  upon 
such  rights  under  such  circum- 
stances Is  without  jurisdiction. 
Vofidenburyh  v.  The  Mayor,  285. 

6.  Under  section  756  of  the  Code,  an 

'  action  can  be  continued  under  the 
original  plainti£f,  notwithstanding 
the  transfer  of  the  property,  the 
subject  of  the  action,  to  another 
party.  The  court  could  have  grant- 
ed such  relief  afterwards  as  the 
evidence  justified,  but.  on  the  con- 
veyance by  such  plaintiff  to  another 
party  (the  petitioner  below)  of  the 
fee  of  the  property  in  question,  and 
his  assignment  of  damages  sus- 
tained, the  court  had  power  to  sub- 
stitute the  party  to  whom  the  inter- 
ests were  transferred  as  plaintiff  in 
the  action ;  and  whether  or  not  such 
substitution  should  be  granted  was 
in  the  discretion  of  the  court,  as 
were  also  the  terms  and  conditions 
on  which  the  substitution  should 
be  granted  that  were  necessary  to 
protect  the  rights  of  the  parties  to 
the  action.  Sej\ft  v.  Man,  By.  Co. 
417. 

6.  In  the  case  at  bar,  however,  the  | 
provision  in  such  terms  and  con- 
ditions that  no  jud^ent  or  relief 
be  granted  to  the  petitioner  seeking 
substitution  unless  she  comply 
with  the  conditions  of  the  order, 
was  improper  and  beyond  the  dis- 
cretion of  the  court,  and  should  be 
modified,  (see  opinion)  and,  as  thus 
modified,  should  be  affirmed  with- 
out costs  of  this  appeal.     lb. 

Mortgageforeclositre,  parties  to  same. 
See  Townshend  v.  Frominetf  90. 

PAYMENT. 

1.  In  this  action  to  recover  a  balance 


of  indebtedness  for  service,  etc., 
one  of  the  defences  was  payment, 
and  it  appeared  in  evidence  that 
plaintiff  rendered  his  bill  for  ser- 
vices to  defendant  in  Uie  sum  of 
$439,  on  account  of  which  defend- 
ant paid  his  own  check  for  $165.55 
and  the  check  of  one  Woodruff, 
endorsed  by  defendant,  for  $273.45, 
and  plaintiff  receipted  the  bill. 
The  only  evidence  on  this  point 
was  the  uncontradicted  evidence 
of  the  plaintiff,  who  testified  that, 
when  he  presented  the  bill,  defend- 
ant handed  him  the  Woodruff 
check  saying,  **Ihave  Mr.  Wood- 
ruff's check,  will  you  take  that  ?  ** 
and  pbuntiff  replied,  *'  Yes,  with 
your  endorsement,"  and  thereupon 
the  defendant  endorsed  the  Wood- 
ruff check  and  handed  it  to  the 
plaintiff.  Nothing  was  said  about 
the  checks  being  taken  in  paj'ment 
of  the  account.  The  Woodruff 
check  was  not  paid  on  presenta- 
tion, and  plaintiff  brought  this 
action  to  recover  the  balance  of  the 
original  indebtedness.  Held,  that 
this  evidence  did  not  warrant  the 
jury  in  finding  that  the  Woodruff 
check  was  given  to  the  plaintiff  In 

Eayment,  and  the  verdict  should 
ave  been  set  aside  and  a  new  trial 
granted.     CarroU  v.  Sweet,  100. 

2.  Another  defence  was,  that  the 
W^oodruff  check  was  not  presented 
for  payment  for  nine  days  after  it 
was  given  to  plaintiff,  and  by 
reason  of  such  failure  to  present 
the  check  there  was  a  loss  to  de- 
fendant. Held,  that  there  was  not 
the  slightest  evidence  "to  warrant 
the  jury  in  finding  that  there  was 
any  loss  to  defendant  by  reason  of 
the  failure  of  plaintiff  to  present 
the  check.  The  uncontradicted  evi- 
dence being  that  at  no  time  did  the 
drawer  of  the  check  have  enough 
funds  in  the  bank,  upon  which  the 
check  was  drawn,  to  pay  the  dbeck; 
that  the  place  of  payment  was  the 
bank,  and  it  was  the  duty  of  the 
drawer  to  have  funds  at  the  place 
named  in  the  check.  The  plaintiff 
fulfilled  all  the  obligations  that  the 
law  placed  upon  him  when  he  pre- 
sented the  check  for  payment  at 
the  place  named  therein.    lb, 

8.  Held,  also,  tliat  in  an  action  for 
the   collection   of   a   pre-existing 
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debt,  the  on-us  of  proving  payment 
is  upon  the  defendant,  and  proof 
of  the  delivery  to,  and  receipt  by, 
the  plaintiff  of  a  check  on  account 
of  the  indebtedness,  is  not  sufficient 
proof  of  payment.  The  defendant 
must  go  further  and  show  that  the 
check  has  been  paid  or  that  by  the 
laches  of  the  plaintiff  he  has  incur- 
red a  loss.  The  delivery  of  a  check 
doers  not  operate  as  payment  of  a 
previous  debt,  and  a  receipt  given 
upon  delivery  of  a  check  acknowl- 
edging the  receipt  of  money,  adds 
nothing  to  the  effect  of  such  de- 
livery, and  is  subject  to  parol  proof 
as  to  its  real  import.  lb. 
4.  This  action  was  brought  by  the 
plaintiff,  a  real  estate  broker,  upon 
a  special  contract  for  the  sale  of 
four  houses  and  lots  belonging  to 
the  defendant,  under  which  plaint- 
iff was  to  receive  one-third  of  all 
the  defendant  should  realize  from 
such  sale  over  and  above  $44,000. 
The  complaint  aUeged  a  payment 
on  account  of  the  contract.  The 
answer  put  in  issue  all  the  material 
allegations  of  the  complaint.  There 
was  no  defence  of  payment.  On 
the  trial  plaintiff  testified  that  de- 
fendant had  made  a  payment  on 
account  of  the  contract.  Held,  that 
questions  on  his  cross-examination 
tending  to  show  that  even  if  a  pay- 
ment was  made,  it  was  not  made 
on  the  contract,  but  for  another 
and  entirely  different  purpose  and, 
as  made,  tended  to  confirm  the 
theory  of  the  defence,  were  prop- 
erly allowed.  Mayer  v.  Haaren, 
674. 

See  Bills,  Notes  and  Checks,  5,  9. 


PERMIT. 
See  License. 


PLEADING. 

1.  The  complaint  in  an  action  for  a 
new  trial  on  the  ground  of  newly- 
discovered  facts  and  evidence  is  of 
the  same  nature  as  the  former  bill 
of  review  in  eauity,  and  similar 
facts  should  be  alleged.  The  Mayor 
V.  Brady,  14. 


2.  It  should  allege  the  facts  newlv- 
discovered,  and  their  nature,  in 
order  that  the  court  might  exercise 
its  judgment  upon  the&  relevancy 
and  materiality  with  the  same  par- 
ticularity as  was  necessarily  in  the 
affidavit  preliminary  to  filing  a  bill 
of  review,  or  on  a  motion  for  a 
new  trial.  It  should  show  with 
precision  who  were  the  new  wit- 
nesses, and  the  facts  to  which  each 
could  testify.  Held,  that  for  the 
reason,  that  the  complaint  in  this 
case  fails  to  show  distinctly  wliat 
are  the  newly-discovered  facts, 
what  is  the  supposed  newly-dis- 
covered evidence  to  establish  the 
same,  and  who  are  tlie  witnesses  to 
testify  to  such  facts,  the  judgment 
and  order  appealed  from,  should  be 
affirmed,    lb, 

3.  In  certain  cases  a  person  claiming 
as  heir,  and  being  collateral,  should 
aver  in  his  complaint  that  there 
are  no  descendants  of  the  intestate, 
nor  father  nor  mother  living,  thus 
showing  how  he  became  an  heir; 
but  in  a  case  like  this  under  con- 
sideration, where  the  plaintiff 
claims  no  particular  estate  nor  any 
cause  of  action  in  an  ancestor,  but 
claims  in  his  complaint  an  estate 
in  fee  simple,  the  rule  Is  different, 
and  It  Is  sufficient  for  him  to  state 
a  seisin  In  fee  simple,  that  is,  to 
simply  allege  that  he  was  *'  seized  in 
his  demesne  as"  qf  fee  of  and  in  a 
certain  messuage,  etc.  Held,  That 
the  complaint  in  this  action  is 
sufficient  under  this  general  rule. 
Masterson  v.  Townshend,  21. 

4.  The  objection  that  the  complaint 
does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  Is  not 
waived  If  not  expressly  taken  by 
demurrer  or  answer,  but  may  be 
made  at  the  trial.  It  Is  an  objec- 
tion every  plaintiff  is  bound  to 
meet  at  the  trial  If  then  and  there 
made.    Nethercott  v.  Kelly ,  27. 

5.  In  cases  where  the  servant  has 
not  fully  or  skilfully  performed  his 
contract  of  employment,  it  is  now 
settled  that  such  a  failure  Is  no  bar 
or  defense  to  an  action  for  the  ser- 
vices rendered ;  the  only  remedy 
of  the  employer  in  such  action  is  to 
recoup  the  aamages  sustained  by 
him.  Clark  v.  Femoline  Cltem, 
Co.  9  86. 
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0.  In  this  case  the  plalntUT  cbdmed 
a  lien  on  a  draft  for  his  services  to 
the  amount  of  $2,542.72,  and  the 
right  to  have  that  lien  enforced  in 
equity,  demanding  judgment  for 
such  enforcement.  In  answer  de- 
fendant denied  the  lien  and  the 
Talue  of  plaintiiTs  services,  as  al- 
leged, stating  that,  by  agreement, 
they  amounted  only  to  $579.62, 
which  he  had  offered  and  was  will- 
ing to  pay.  The  court  below,  on 
motion,  ordered  judgment  in  favor 
of  plaintiff  for  the  sum  of  $5p.62 
and  costs,  on  the  assumption  that 
the  case  was  within  section  511  of 
the  Code.  Heid,  that  the  motion 
for  judgment  should  have  been 
denied.  That  a  true  construction 
of  the  answer  does  not  admit  that 
the  value  of  the  services  was  ab- 
solutely and  unconditionally  due 
or  payable  to  plaintiff.  That,  on 
the  pleadings  and  the  assumption 
of  the  answer.  It  was  not  due  and 

Sayable  until  plaintiff  performed  a 
uty  antecedent  to  his  right  to  re- 
ceive pajrment,  namely,  he  (plain- 
tiff) must  pay  over  the  draft.  If 
he  retained  it,  the  money  would 
not  be  due.  If  he  received  the  mo- 
ney and  the  defendant's  contention 
that  no  more  had  been  earned  were 
correct,  there  would  be  no  lien. 
By  the  judgment  defendant  was 
deprived  of  the  right  to  avail  him- 
self of  the  position  of  the  answer, 
'.  that  the  defendant  was  not  bound 
^to  pay  the  value  of  the  services 
until  plaintiff  performed  his  con- 
current duty  of  a  delivery  of  the 
draft.  Foster  v.  DevWiy  120. 
7.  The  complaint  averred  that  the 
defendant  received,  as  trustee  for 
the  plaintiff,  certain  moneys  and 
shares  of  stock  upon  the  express 
condition  that  the  trust  might  be 
terminated  by  plaintiff,  at  his  elec- 
tion, on  or  after  July,  1866.  That 
Slaintiff  had  given  due  notice  to 
efendant  of  his  election  to  term- 
inate the  trust,  etc.,  and  demanded 
the  money  and  stock,  but  defend- 
ant had  refused,  etc.,  etc.  The 
answer  denied  each  and  every  al- 
legation of  the  complaint.  On  the 
trial,  after  plaintiff  had  submitted 
his  proofs,  the  defendant  offered  to 
show,  and  did  show,  against  the 
objection  of  the  plaintiff,  that  the 


oonteact  or  the  tnmsacticm^  as 
proven  by  plaintiff,  was  illegal,  and 
made  to  secure  from  def ent&nt  lob- 
bying services.  The  objection  to 
this  proof  (which  was  oveimled  by 
the  Court)  was  that  such  a  defence 
had  not  been  pleaded.  Chi  this 
question  the  judges  of  the  court 
were  divided  in  opinion,  but  all 
Bme  that  the  judgment  aliould  be 
affirmed,  on  the  ground  that  the 
proofs  of  the  plaintiff  do  not  sus- 
tain the  cause  of  action  all^^  in 
the  complaint,  and  that,  irrespec- 
tive of  the  evidence  objected  to, 
the  Illegality  of  the  contract  ap- 
pears.   Milbank  v.  Jones^  135. 

8.  When  the  matters  which  are  rdied 
on  by  a  defendant  to  oonatitnte  an 
estoppel  do  not  affect  the  issues  as 

'  made  by  the  pleadings  as  to  the 
original  obligation,  they  must  be 
pl^ded  in  order  to  give  the  de- 
fendant a  ri^t  to  offer  testimony 
in  support  of  them.  I>res2er  v. 
Hard,  192. 

9.  Where  the  verificatioa  by  the 
plaintiff's  attorney  to  a  complaint 
containing  many  mat^jal  allega- 
tions which  it  is  apparent  must 
have  been  made  on  information 
and  belief  (although  not  specifically 
stated  In  the  complaint  to  be  so 
made),  sets  forth  as  the  only  ground 
of  the  belief  and  the  only  source 
of  the  Information  of  the  affiant 
'* plaintiff's  statements  to  him** 
will  not,  without  further  proof  of 
the  allegations  of  the  complaint, 
furnish  ground  f6r  granting  a  pro- 
visional remedy.  Kuh  v.  BarjieUj 
234. 

10.  A  judgment  against  a  defendant 
who  does  not  answer  in  excess  of 
the  relief  prayed  for  by  the  com- 
plaint is,  as  to  such  excess,  at  least 
irregular.  Vandenburgh  v.  The 
Mayor^  285. 

11.  An  adjudication  as  to  matt^^  not 
necessarily  Involved  in,  or  requisite 
or  necessarily  Incidental  to  the 
granting  of  the  relief  prayed  for, 
and  a  judgment  as  to  such  matters, 
is  In  excess  of  such  relief;  this 
although  the  complaint  contains 
averments  as  to  them,  h  fortiori 
when  it  does  not.  An  adjudication 
as  to  such  matters  could  only  be 
effectual  to  create  an  estoppel,  and 
if  such  effect  could  be  given  to  it. 
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it  would  be  of  itself  relief  in  addi- 
tion to  that  demanded  by  the  com- 
plaint,   lb. 

12.  Where  a  complaint  does  not  state 
facts  sufficient  to  constitute  a 
cause  of  action,  facts  which  did  not 
exist  at  the  time  of  the  commence- 
ment of  the  action  cannot  be 
imported  therein,  either  by  an 
amended  or  supplemental  com- 
plaint, so  as  to  turn  what  is  no 
cause  of  action  at  all  into  a  good 
cause  of  action.  Berford  v.  If.  Y. 
Iron  MinCf  404. 

13.  The  affidavits  upon  which  the 
motion  or  application  is  based, 
imder  section  872  of  the  Code,  must 
set  forth  the  nature  of  the  defence. 
This  implies  the  existence  of  a 
defence  to  the  knowledge  or  infor- 
mation of  the  defendant,  and  the 
nature  of  such  defence  must  be  set 
forth,  as  also  the  further  statement 
that  by  reason  of  defendant's 
ignorance  of  sufficient  particulars 
in  relation  thereto  he  is  not  able  to 

Elead  it  properly,  etc.,  etc.  It  is 
npossible  to  set  forth  the  nature 
of  the  defence  when  it  is  not  known 
to  defendant  or  upon  some  infor- 
mation he  believes  that  there  is  a 
defence  to  the  action  and  is  able  to 
state  the  same.  Roberta  v.  Press 
Publishing  Co.,  526. 

14.  The  form  of  the  affidavit  in  the 
case  at  bar  is,  that  defendant  and 
his  counsel  have  no  means  of  as- 
certaining *'  the  particulars  wherein 
the  said  representations  (the  subject 
of  the  action)  were  false,*'  except 
from  the  examination  of  plaintiff 
before  answer.    16. 

15.  Obviously  there  can  be  no  know- 
ledge or  information  that  the 
representations  were  false  in 
general^  because  any  knowledge  or 
information  must  relate  to  parti- 
culars. The  whole  of  the  affidavit, 
taken  together,  shows  that  the 
defendant  does  not  know  and  is  not 
informed,  in  general  or  particular, 
that  false  representations  or  pre- 
tences were  made,  or  what  was 
their  nature.  Hence  defendant  is 
ignorant  of  the  existence  of  a 
defence,  and,  therefore,  its  nature 
cannot  be  and  is  not  set  forth  as 
required  by  the  Code,  and  the  order 
should  be  vacated.    lb. 

16.  Held,  that  when  all  the  matters 


aimed  at  by  the  proposed  order  are 
(as  in  the  present  case)  such  as  call 
for  an  examination  as  to  the  com- 
mission of  a  crime,  or  as  to  some- 
thing that  is  a  link  in  the  chain  of 
proof  of  the  commission  of  the 
crime,  the  judge  should  vacate  the 
order,  under  the  discretion  given  to 
him,  on  the  application  of  the 
party  whose  examination  is  sought. 
The  exercise  of  such  discretion  is 
analogous  to  the  rule  upon  hearing 
a  demurrer  to  a  bill  in  chancery 
for  the  discovery  of  testimony.  If 
the  bill  disclosed  that  the  interro- 
gatories contained  therein  called 
for  evidence  tending  to  convict  the 
defendant  of  crime,  the  demurrer 
was  sustained.    lb. 

17.  Ueld  alHO,  that,  in  every  case, 
the  vacation  of  such  an  order  is 
within  the  discretion  of  the  court. 
lb. 

Complaints — Union  of  several  causes 
of  action  and  parties. — Under  Scc- 
tion  434  of  the  Code  qf  Civil  Pro- 
cedure, it  must  appear  on  the  face 
qf  the  Complaint  that  aU  the  causes 
so  united  belong  to  one  of  the  sub^ 
divisions  of  this  section,  that  they 
are  consistent  with  each  other,  and 
affect  all  the  parties  to  the  action, 
— Misjoinder.  —  See  Shepard  v. 
Jtfan.  By.  Co.,  5. 

Payment  qf  debt  pleaded,  must  be 
proved. — Receipt  for  indebtedness 
sul»}ect  toparolproqfin  explanation 
qf  its  real  import  —  Pleadings 
should  not  be  submitted  to  Jury 
without  proper  instruction,  bee 
Carroll  v.  Sweet,  100. 

BquiUible  reUrf  sought  in  complaint 
by  assignee  qf  collaterals  given  to 
secure  payment  qf  a  usurious  note. 
See  Dickson  v.  Valentine,  128. 

Where  the  right  of  recovery  is  based 
by  the  complaint  on  a  specific  theory 
a  recovery  cannot  be  had  on  anothtr 
entirely  different  theory.  See  Uar^ 
court  V.  Ennis,  423. 

Payment,  testimony  respecting  when 
admissible,  although  defense  not 
pleaded.  See  Mayer  v.  Haartn,6'14» 

B^erence,  motion  for,  not  barred  by 
circumstance  that  the  time  for 
amendment  of  pleading  as  of  course 
has  not  expired — Vacating  order, 
an  amended  answer  not  changing 
the  issues  is  not  cause  for  vacator. 
See  Degener  v.  Underwood,  583. 
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BacingB  Banlu^  interpleader  in  artion 
6y  dcpoeitor — Peraotu  not  parUe» 
elaiming  the  depoHt  under  Lowe 
1882,  ch.  4:)D,  §  250.  See  Progree- 
•ite,  ete.f  Union  t.  Ger,  Saw,  Bk., 
694. 

POWERS. 

The  Iftnd  and  premises  in  question, 
the  subject  of  this  action,  were 
conveyed  to  one  Clarissa  E.  Curtis, 
subject  to  a  prior  purchase  money 
mortgage,  and  she  and  her  husbuid 
conveyed  the  same  to  Eliza  Racey 
in  trust,  **  to  receive  the  yearly  in- 
come, rents  and  profits  during  the 
natural  life  of  said  Clarissa  and  to 
her  sole  and  separate  use,  and  at 
the  death  of  said  Clarissa,  to 
convey  said  land  to  the  children  of 
said  Clarissa,  living  at  her  death, 
and  the  surviving  children  of  such 
of  them  as  may  then  be  dead,  in 
equal  portion,  per  stirpes  and  not 
per  capital  The  deed  further 
provided  tliat,  in  case  of  the  death 
of  said  Clarissa,  leaving  no  child  or 
grandchild  her  surviving,  the  lands 
shall  belong  to  and  vest  in  the 
heirs  of  said  Clarissa,  to  whom  the 
trustees  shall  convey  the  same, 
etc.  The  mortgage  to  which  the 
lands  were  subject  was  foreclosed 
by  action.  Clarissa  Curtis  and  her 
husband,  and  Eliza  Racey,  the 
trustee  and  holder  of  the  estate  for 
the  life  of  Mrs.  Curtis,  were  made 
parties  thereto,  and  the  lands  were 
sold  under  the  judgment  in  said 
foreclosure  action,  and  the  defend- 
ants claim  title  to  the  same  under 
the  Master*  s  deed.  Mrs.  Curt;is  died 
in  188(5,  leaving  children  and  grand- 
children, none  of  whom  were  made 
parties  to  said  foreclosure  action, 
and  after  her  death  the  plaintiff 
began  this  action  to  recover  the 
possession  of  four  undivided  tenths 
of  said  lands  that  had  been  con- 
veyed to  him  by  certain  of  the 
children  and  grandchildren  of  Mrs. 
Curtis.  Eliza  Racey,  the  trustee, 
never  made  any  conveyance  of  the 
lands  imder  the  trust  deed.  Held^ 
That  this  action  of  ejectment  can- 
not be  sustained.  The  rule  given  by 
Chitty  prevails  in  this  state.  **  The 
lessor  of  the  plaintiff  must  also 
have  a  strict  legal  right,  a  mere 


equitable  and  beneficial  interest 
without  the  l^al  title  will  not 
suffice."  The  facts  do  not  admit 
a  presumption  that  those  under 
whom  the  plaintiff  claims  have  re- 
ceived a  conveyance  from  Mrs. 
Racey,  the  trustee,  or  her  heirs. 
The  trust  in  question  was  not 
merely  nominal,  or  such  a  trust 
that  equity  will  execute  it  by 
deeming  the  conveyance  made,  at 
though  not  actually  made,  etc. 
That- under  tlie  statute  and  at 
common  law  the  execution  of  a 
power  implied  the  occurrence  of  the 
event  or  the  doing  of  the  act,  which 
is  the  future  existence  of  the  use 
intended  by  the  grantor.  Thecej^fut 
que  trwtt,  represented  by  the  plaint- 
iff, took  no  estate  by  the  trust  deed, 
but  will  have  an  estate  according 
to  the  act  done  and  the  appoint- 
ment of  the  use  provided  in  the 
trust  deed.'  When  that  act  is  done, 
and  not  until  then,  the  rule  applies 
that  ''the  appointment  urates 
back  to  the  deed  of  the  grantor  of  the 
power."  The  plaintiff  had  no  l^al 
interest  in  the  land  that  entitkd 
him  to  maintain  an  action  of  eject- 
ment, and,  if  he  had  no  such  legal 
interest,  it  is  not  necessary  to 
inquire  if  he  had  an  interest  of 
some  other  kind,  and  then  to 
inquire  into  its  characteristics. 
Townskend  v.  Frommer^  90. 

PRACTICE. 

Injunction — Equity  juriediction  in 
an  action  by  citi3:ens  of  this  state 
against  a  foreign  corporation.  See 
Moore  T.  N,  J.  Lighterage  Co,,,  1. 

ComplainL — Union  of  several  causes 
of  action  and  parties. — Under  Sec- 
tion ^4  qf  the  Code  of  Citil  I^ro- 
cedure,  it  must  appear  on  the  face 
qf  the  complaint  that  all  the  causet*^ 
so  unitedy  belong  to  one  of  the  sub- 
divisions qf  this  section,  that  they 
are  consistent  with  each  other,  and 
effect  all  the  parties  to  the  action. 
— MiJffoinder. — Injunction,  etc  See 
Shepard  v.  Man,  /??/.  Co.,  5. 

Appeal  from  order  allowing  costs  to 
d^endants  severally, — Injunction^ 
vacation  of. — Action  for  ne^o  trial, 
on  the  ground  of  newly -discovered 
facts  and  evidence.  See  ifo^or  t. 
Brady,  14. 
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Guardian  and  Ward, — Their  rela- 
tUrna  and  liability. — Dismissal  qf 
complaint  on  the  trial,  on  the  ground 
that  it  does  not  state  facts  svifflcient 
to  constitute  a  cause  of  action.  See 
Nethercott  v.  Kelly,  27. 

Order  of  attachnienty  vacation  qf, — 
Plaintiff  cannot  present  additional 
affidavit  when  motion  made  on 
original  papers.  See  Appleton  t. 
Speer,  119. 

Judfjment  under  section  511  of  the 
Code,  in  case  the  answer  admits  a 
part  of  plaint{Srs  claim.  See  Foster 
V.  Devlin,  120. 

Action  for  equitable  relirf,  under 
section  1911  of  the  Code^by  assignee, 
qf  collaterals  given  to  secure  pay- 
ment of  a  UAuriousnote,  See  Dick- 
son V.  Valentine,  128. 

Jury, — Bequests  to  charge  and  ea> 
eeptions  to  refusals,  and  exceptions 
to  charge,  when  to  be  made.  See 
Walker  y.  Second  Ave,  B,  li,  Co., 
141. 

^New  trial  in  negligence  ccute,  wJien 
not  granted  on  ground  qf  insi{ffl- 
ciency  qf  verdict  See  Brooks  v. 
Xtidtn,  145. 

Costs,  security  for  additional  when 
cannot  be  required,— Deposit,  witfi' 
drawal  of,  effect — Orders  when 
deemed  made  under  §  3276. — Filing 
an  undertaking  under  an  order  for 
an  additional  security^  effect  of  on 
power  of  court  See  Newhail  v. 
Appleton,  154. 

Negligence,  death  cansed  by, — Action 
to,  recover  damaneH^  etc, — Practice 
cu  to  stating  exceptions.  See  Looram 
V.  Third  Ave.  R.  R,  Co,,  165. 

General  exceptions  to  rrfusals  to 
charge  requests  raises  no  question. 
See  Dresler  v.  Hard,  192. 

Stay  qf  procpedings,  non-payment  qf 
costs  awarded  by  a  general  term 
order  made  on  an  appeal  from  an 
order  operates  as.  See  Cohu  v. 
Ilusson,  222. 

Verification  qf  complaint  and  affi- 
davit, when  insufficient  to  warrant 
a  provisional  remedy. — A  verijtca- 
Hon  b^ore  plaintifT  s  attorney  not 
good.    See  Kuh  v.  Unmett,  234. 

Judgment  in  excess  of  reli^  de- 
manded, effect  qf.— Abjudications, 
when  in  excess  of  relief  demanded, 
— Foreclosure,  adjudication  in  as 
to  prior  rights  nr  righta  in  hostility, 
when  udthout  Jurisdiction, — Power 


qf  court  over  its  own  Judgments, 
See  Vandenburgh  v.  The  Mayor,^\ 

Superseding  order  competently  made, 
wfMtt  not  ground  for, — Order  for 
examination  qf  third  party  in  sup- 
plementary proceedings,  when  re- 
turn of  execution  not  cause  for 
superseding.  See  Lingsweiler  v. 
Lingsweiler,  395. 

Sureties  on  an  undertaking  given  to 
stay  proceedings  on  a  Judgment  qf 
foreclosure  and  •  sale  pending  an 
appeal  to  general  term,  when  not 
relieved  from  liability  by  proceed- 
ings taken  to  obtain,  and  the  ob- 
taining, a  stay  pending  an  appeal 
to  the  Court  qf  Appeals, — Procur- 
ing the  appointment  of  a  person  in 
place  of  a  receiver  declining  to  act, 
when  not  violation  of  a  stay.  See 
Mackellar  v.  Farrell,  398. 

Substitution  qf  party  plaintiff  after 
trial  qf  case  but  before  submission, 
— Power  of  the  court  as  to  terms 
and  conditions,  etc.  See  Ser\ft  ▼. 
if  an.  Ry,  Co,,  417. 

Judgment  after  trial  at  special  term 
without  a  Jury,  must  be  based  upon 
the  decision  cf  the  court  tfiat  should 
state  separately  the  facts  found  and 
the  conclusions  qf  law,  and  direct 
Judgment  to  be  entered  thereu2wn. 
See  Putzel  v.  Schulhoff,  Sai. 

Order  for  examination  qf  plaintiff 
b^ore  answer  under  section  872  xtf 
the  Code,  what  must  appear  in  the 
motion  papers.— Vacation  qf  order 
within  the  discretion  of  the  court  in 
all  cases.  See  Roberts  v.  Press 
Publishing  Co,,  526. 

Receiver  appointed  in  supplementary 
proceedings, — Jurisdictional  facts 
should  appear  from  the  order  or  the 
papers  on  which  it  was  granted- — 
Motion  for  removal  of  receiver. 
See  Terry  v.  Range,  546. 

Trial — Stay  qf,  pending  appeal  to 
general  term  in  another  action.  See 
Brady  y.  The  Mayor,  571. 

Order  cannot  be  vacated  on  motion  qf 
a  party  on  the  ground  that  it  is 
erroneous. — The  general  term  onan 
appeal  from  an  order  denying  such 
a  motion  cannot  inquire  whether 
there  was  error  in  the  original 
order.  See  Clappy,  Atterburg,  579. 
870-871-872  Code  Civil  Procedure, 
order  construed  as  being  made 
under,  affldavitfor,  insufficiency  of. 
See  Swift  Y,  Mayer,  580. 
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Be/erenre^  motion  for  not  barred  by 
cirtuimtinnce  that  the  time  for 
amendment  ofpUadinij  aaqfcourne 
has  not  expired. — Vacating  order y 
an  aniended  answer  not  chantjing 
the  issues  is  not  cause  for  vacatar. 
See  Deyener  y.  Underwood^  588. 


PRIKCIPAL  AND  AGENT. 

See  AoENCT. 
PRIKCIPAL  AND  SURETY. 
See  SuRKTiES. 
QUESTIONS  OF  LAW  AND  PACT. 

Malicious  prosecution,  action  for, 
what  ths  plaintiff  must  establish. 
When  the  question  qf  probable  cmise 
is  for  the  Jury,  See  Young  y. 
LyaU,  89. 

Personal  if^uries,  action  for  amount 
qf  damages f  a  question  solely  for 
the  Jury,  See  Brooks  v,  Ludin,  146. 

I^egligencCy  actionfor  damages  there- 
from,— Ir^ant  nan  sui  juris.  When 
negligence  of  parent  becomes  a  con- 
clusion qf  law.  See  Weil  y.  Dry 
Dock,  etc.,  B.  B,  Co.,  188. 

Perils  of  the  sea,  when  a  loss  occur- 
ring through  an  omission  qf  the 
captain  and  a  failure  of  the  mate  to 
act  is  covered  by. —  When  there  is 
evidence  on  both  sides  as  to  whether 
the  cttptain  is  responsible  for  his 
omisaion  and  whether  the  failure  of 
the  mate  was  negligent,  those  ques- 
tions are  properly  submitted  to  the 
Jury.  See  Hays  v.  Phenix  his. 
Co.,  199. 

Perry  boat,  injury  caused  by  bump- 
ing against  landing-place,  thereby 
throwing  plaintiff  down, — Contribu- 
tory negligence,  matters  not  con- 
stituting. —  When  a  questionfor  the 
jury. — Negligence,  presumption  of, 
when  not  rebutted.  SeeBartlett 
V.  N.  T,  A  8.  B.  F.  «fc  8.  T.  Co., 
84a 

Jury. — Questions  of  fact  pertinent  to 
the  isfiue,  upon  which  there  is  a 
conflict  of  etidence,  should  be  sub- 
mitted to  the  jury  by  the  court,  re- 
fusal  of  court  is  error.  See  Quimby 
y.  Carhart,  452. 

See  Jcn>OB*s  Charob;  TsiaIh 


RAILROADS. 

Bailway  company  bonds  and  mort- 
gage,— Provision  for  sinking  fund 
therein  to  provide  for  payment  or 
cet*sation  qf  interest, — Legal  con- 
struction, etc.  See  Henry  v.  Syr- 
acuse G.  A  C,  By,  Co,,  69. 

See  EuBVATED  Railroads  ;  Nse- 

LIOKNCK,  2,  5,  tf. 


RATIFIGATIOX. 
See  CoBPORATioNs,  4. 


REAL  PROPERTY. 

In  certain  cases  a  person  claiming  as 
heir,  and  being  collateral,  shmild 
ayer  in  his  complaint  that  there 
are  no  descendants  of  tlie  intestate, 
nor  father  or  mother  llying,  thns 
showing  how  he  became  an  heir ; 
but  in  a  case  like  this  under  con- 
sideration,   where    the    plaintiff 
claims  no  particular  estate  nor  any 
cause  of  action  in  an  ancestor,  but 
claims  in  his  complaint  an  estate 
in  fee  simple,  the  rule  is  different, 
and  it  is  sufficient  for  him  to  state 
a  seizin  in  fee  simple,  that  is,  to 
simply  allege  that  he  was  ^^  seized 
in  his  demetme  <u  qffee  qfand  in  a 
certain  messuage,  etc.    Held,  That 
the  complaint  in  this  action  is  suf- 
ficient  under   this    general    rule. 
Masterson  v,  Townshend,  21. 

Vendee  qf  real  estate,  when  <icticn 
by  to  recover  money  paid  on  ac- 
count qf  purchase,  not  inaintainr 
able.    See  Beyer  y.  Braender,  429. 

See  Ejecthbnt;  Elevated  Rail- 
bo  ads. 


RECEIVER. 

Beceiver  appointed  in  supplementary 
proceedings — Jurisdictional  facts 
should  appear  from  the  order  or  the 
papers  on  which  it  was  granted— 
Motion  for  removal  qf  receiver. 
See  Terry  y.  Bange,  G46. 

See      SUPPLEMENTABY       PbOCBBD- 
IN08,  2. 


INDEX 


651 


BEFEKENCE. 

R^erence^  motion  for  not  barred  hy 
circumstance  that  the  timefor 
amendment  qf  pleading  as  qf  course 
has  not  expired.  See  Degener  v. 
Underwood,  583. 


RELEASE. 

In  an  action  to  recover  damages  for 
false  and  fraudulent  representa- 
tions concerning  a  certain  mine, 
the  defendant  denied  the  fraud,  and 
set  up  a  distinct  and  separate 
defence,  to  the  effect  that  the  plain- 
tiff, with  full  knowledge  of  lul  the 
facts  alleged  in  his  complaint,  had 
for  a  legal  consideration,  fully  re- 
leased and  discharged  the  defend- 
ant of  and  from  all  claims  and  de- 
mands arising  in  any  way  from  any 
and  all  of  the  transactions  stated 
in  his  complaint,  and  on  the  trial 
the  release  described  in  the  an- 
swer was  fully  established  ;  and  it 
also  appeared  that  prior  to  the  ex- 
ecution and  delivery  of  said  release, 
that  the  plaintiff  had  in  his  posses- 
sion a  certain  affidavit  made  by  a 
third  person  as  to  a  number  of 
facts  which  showed  fraud  to  some 
extent,  on  the  part  of  the  defend- 
ant, in  the  original  transaction. 
The  trial  judge  thereupon  ruled 
that,  in  order  to  succeed,  the  plain- 
tiff was  bound  to  show  that  the  re- 
lease had  been  obtained  by  fraud, 
and  also,  that  the  plaintiff  had  re- 
turned or  offered  to  return  the 
money  and  property  received  under 
the  release.  The  counsel  for  plain- 
tiff admitted  that  no  such  return 
nor  offer  of  return  had  been  made, 
and  upon  such  admission  the  court 
excluded  all  further  evidence  of- 
fered in  support  of  the  claim  of 
fraud  in  the  original  transaction, 
and  finally  directed  a  verdict  for 
defendant.  Ileldj  that  In  case  the 
compromise  agreement  was  ob- 
tained by  fraud,  the  plaintiff  had  a 
cause  of  action  by  reason  thereof, 
and  had  an  election  of  remedies. 
He  was  not  bound  to  rescind  and 
return  or  offer  to  return  the  con- 
sideration received.  He  had  a 
right  to  retain  the  consideration 
and  to  sue  for  the  damages  he  had 


sustained  by  reason  of  the  fraud, 
by  means  of  which  he  was  induced 
to  enter  into  the  compromise  agree- 
ment. The  original  fraud  had 
been  released  by  the  compromise 
agreement,  and  to  recover  upon 
that  fraud  it  was  necessary  to  get 
rid  of  the  effect  of  the  compromise 
agreement  and  release,  and  to  do 
this  it  became  necessary  to  prove 
a  fraud  in  the  compromise  and  a 
return  or  offer  to  return  of  the  con- 
sideration received  for  the  same. 
These  results  called  for  an  affir- 
mance of  the  order  vacating  the 
order  of  arrest,  in  the  action. 
DaHdson  v.  Sumner,  29. 


REPLEVIN. 

Where  a  chattel  has  been  replevined 
and  is  in  the  possession  of  the 
sheriff,  it  may  not  be  levied  upon 
by  virtue  of  an  execution  a^inst 
the  defendant  in  the  replevin  ac- 
tion.    Tremdine  v.  Mortimer,  340. 

REQUESTS  TO  CHARGE. 

See  JuDGB^s  Chaboet,  1,  2;  Trial, 
8,  4,  10. 


REQUESTS  TO  FIND. 
See  TiOAL,  16. 

RES  ADJUDICATA- 
See  Judgment,  1,  10. 

RESCISSION. 
See  Fbaud,  2,  5. 


REVISED  STATUTES  AND  SES- 
SION LAWS. 

1  R.  S.,  727  §§  47,  48 96,  09 

lRSu,728§5r) 98 

1  11.  S.,  729  §§58,  69 94,  95 

1  R.  S.,  7*50  §  61 99 

1  It.  S.,  730§«7 98 

1R.S.,  7:)6  §113 95 

IR.S.,754  §27 518 

L.  18ia,ch.36 284,414 
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L.  1813,  ch.  80,  §  192 275 

L.  iSoU,  ch.  140 378 

L.  lHtf8,  ch.230 290 

L.  1809,  ch.  824 290 

L.  1873,  ch.  835,  §  102 117 

L.  1882,  ch.  409,  S  259  594 

L.  1884,  ch.  181 222(n),  225 

L.  1S85,  ch.  499 554,  509 

L.  1887,  ch.  716 554 


SAVINGS  BANKS. 

Sating^  Banks,  interpleading  in  ac- 
tion by  depositor,  persons  not  par- 
ties cUtiming  U^e  deposit  under 
Laws  1882,  chap.  409,  f  259.  See 
Proyressive,  etc,  Union  v.  Get. 
Saos.  Bk.,  594. 


SECURIXr   FOR  COSTS. 
See  Costs,  2. 

STAY  OP  PROCEEDINGS. 
See  Appkal,  6;  Costs,  4,  6. 

STREET  RAILWAYS. 
See  Nbouoekce,  5,  0. 

STREETS  AND  HIGHWAYS. 

1.  The  fee  of  the  streets  laid  oat  In 
the  city  of  New  York  while  the 
Dutch  were  in  occupation,  never 
was  in  the  Dutch  government. 
Neither  the  Dutch  nor  the  Roman 
law  ever  prevailed  in  the  state  of 
New  York  dejure.  Therefore,  the 
foundations  of  the  rights  of  owners 
of  land  abutting  on  a  street  laid  out 
while  the  Dutch  were  In  occupa- 
tion, as  ai^lnst  the  city  and  state 
of  New  York,  rest  upon  the  Eng- 
lish common  law.  Mortimer  v.  N. 
Y.  El.  B,  jR.  Co.,  244. 

2.  Even  If  the  fee  of  the  streets  laid 
out  while  the  Dutch  were  In  occu- 
pation was  in  the  Dutch  govern- 
ment, and  the  Dutch  law  governed. 

J  ret  the  authorities  of  New  Nether- 
and  recognized  the  private  rights 
of  abutting  owners,    lb. 

3.  Even  if  the  fee  of  the  streets  laid  | 


out  while  the  Dntch  were  in  occu- 
pation, and  the  Dutch  government 
had  a  title  thereto  as  al^solute  as 
under  the  Roman  law,  the  title  of 
the  government  to  a  military  hi^- 
way  was,  and  such  title  was  ac- 
quired by  the  English  government 
upon  the  surrender  to  them  by  the 
Dutch,  yet  the  English  government 
could  do  with  it  what  they  pleased; 
and  as  a  matter  of  fact  they  there- 
after so  dealt  with  such  streets  as 
to  admit  of  no  other  conclusion  bat 
that  they  took  the  title  and  the 
streets  to  be  held  by  them  accord- 
ing to  their  own  laws.     lb. 

4.  By  the  English  common  law  an 
abutting  owner  an  a  street,  there 
being  no  escheat,  and  nothing  in 
the  deed  to  him  or  the  deeds  under 
which  he  derives  title  requiring  a 
different  conclusion,  owns  the  fee 
of  the  soil  to  the  centre  of  the 
street,  subject  to  the  right  of  the 
public  in  and  to  the  street  for  its 
use  as  a  highway,  which  right  is  a 
mere  easement;  while  if  there  is 
anything  in  the  deed  to  him,  or  in 
those  under  which  he  derives  title, 
requiring  a  dlfiferent  conclusion, 
such  as  a  boundary  which  carries 
the  grantor  to  the  street  only,  still, 
although  he  does  not  take  the  fee 
of  the  soil  to  the  centre  of  the 
street,  yet,  he  has  an  easement  in 
the  street  as  r^;ards  light,  air  and 
access,  and  an  unobstructed  view 
of  signs  or  of  notices  of  any  kind 
affixed  to  the  buildings  giving 
notice  at  a  distance  that  wares 
therein  were  to  be  sold.    lb. 

5.  Such  right  to  light,  air,  access  and 
unobstructed  view  is  private  prop- 
erty, which  cannot  be  taken  or 
impaired  even  for  a  public  purpose 
without  compensation,  and  for  the 
taking  or  Impairment  of  which, 
without  such  compensation,  danor 
ages  are  recoverable.    lb. 

6.  In  an  action  by  an  abutting  owner 
for  damages  by  reason  of  the  total 
deprivation  or  partial  impairment 
of  light,  air,  access  and  view  of 
signs,  and  notices  affixed  to  his 
building,  it  is  immaterial  whether 
he  owns  the  fee  to  the  centre  of  the 
street,  subject  to  the  use  of  the 
public,  or  whether  the  fee  to  the 
bed  of  the  street  is  m  the  city  of 
New  York,  in  trust  for  the  purposes 
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of  a  street,  and  the  owner  has  only 
an  easement  in  the  street  as  regards 
light,  air,  access,  and  view,  since  in 
either  case  the  measure  of  damages 
is  the  same. 

7.  Where  a  finding  of  fact  is  in 
irreconcilable  conflict  with  the  con- 
clusions of  law  and  the  judgment 
based  thereon^  ihe  judgment  must 
be  reversed  on  appeal;  this  al- 
though there  are  other  findings 
whien  fully  sustain  the  conclusions 
of  law  and  the  judgment.  So  held 
where  the  whole  theory  of  the 
action  was  that  a  certain  use  of  a 
certain  street  was  an  excessive  and 
inconsistent  street  use,  and  that  the 
street  had  not  been  kept  open  in 
like  manner  as  the  other  public 
streets  In  the  city  of  New  York  are 
and  of  right  ought  to  be;  and  the 
trial  judge,  among  other  findings, 
found  that  the  street,  from  the 
time  of  its  opening,  continuously, 
had  been  and  then  was  appropri- 
ated and  kept  open  for  a  public 
avenne,  highway  and  thoroughfare 
in  the  city  of  New  York,  in  like 
manner  as  the  other  public  streets 
in  the  said  city  are  and  of  right 
ought  to  be;  but,  nevertheless, 
rendered  judgment  for  the  plaintiff. 
Pappenheim  v.  Met.  EL  By,  Co., 
281. 

8.  Where  in  the  conveyance  of  a  lot 
in  a  city  the  property  conveyed  is 
described  as  part  of  a  lot  laid  down 
on  a  certain  map  and  designated 
thereon  by  a  certain  number,  and 
is  bounded  in  front  by  a  street  and 
in  the  rear  by  a  lot  designated  on 
said  map  by  a  certain  number,  and 
on  each  side  by  lines  running  par- 
allel to  a  certain  other  street  to  the 
rear  boundary,  each  of  such  side 
lines  being  described  as  of  a  desig- 
nated length  which,  however,  is 
not  sufficient  to  carry  them  to  the 
rear  boundary,  the  length  given  to 
the  side  lines  must  give  way  to 
their  course  as  given,  and  the  course 
must  control  the  length.  Cfxsei/ 
V.  Dunn. 

9.  Ileld,  that  it  is  Immaterial  for  the 
purposes  of  this  case  whether  the 
plaintiff  had  or  had  not  any  interest 
in  the  fee  of  Pearl  street  in  front 
of  and  adjacent  to  his  premises, 
and  in  regard  to  other  objections 
taken  by  the  counsel  for  the  defen- 


dants on  the  trial  of  the  case,  tliat 
no  error  was  committed  that  re- 
quires a  reversal  of  the  judgment. 
Stevens  v.  N.  T.  El.  li.  R.  Co.,  41  (i. 
Elevated  railroculs. — EasenienU  of 
parties  awning  real  estate  on  the 
line  of  streets  after  their  opening. 
See  Watson  v.  Met,  El.  By.  Co., 
364. 

SUPPLEMENTARY  PROCEED- 
INGS. 

1.  Where  an  order  has  been  compe- 
tently made,  it  cannot  be  super- 
seded by  reason  of  events  subse- 
sequently  occurring  unless  they  are 
such  as  change  the  rights  of  the 
})arties  in  requiring  an  order  differ- 
ent from  tliat  allowed,  or  would 
have  called  for  another  kind  of 
disx)osition  of  the  matter  finally. 
The  bare  fact  that  after  an  order 
for  the  examination  of  a  third  party 
has  been  competently  made  in 
supplementary  proceedings,  the 
execution  has  been  returned,  ii 
not  appearing  that  it  was  returned 
satisfied,  is  not  sufficient  cause  for 
superseding  the  order.  Lingstoeiler 
V.  Lingstoeiler^  ii95. 

2.  The  order  appointing  a  receiver  in 
supplementary  proceedings  that 
the  motion  below  sought  to  set 
aside  was  made  in  18()2.  The  prin- 
cipal ground  for  its  vacation  was 
that  it  did  not  appear  on  the  face 
of  the  order  that  the  jud^  granting 
the  same  had  jurisdiction  in  the 
premises.  That  it  did  not  recite 
the  existence  of  facts  necessary  to 
jurisdiction.  The  moving  papers 
did  not  set  out  the  whole  of  the 
record  of  the  su]>plementary  pro- 
ceedings on  which  the  order  was 
made.  The  order  alone  was  set 
out;  but,  in  some  portion  of  the 
moving  and  opposing  papers,  it  did 
appear  that  the  necessary  juris- 
dictional facts  existed  at  the  time 
of  the  entry  of  the  order,  and  that 
the  whole  of  the  record  at  the  time 
disclosed  that  the  necessary  facts 
existed  and  were  proper.  The 
power  of  the  judge  was  derived 
from  section  *Jf)8  of  the  Code. 
Held,  that  the  judge  having  power 
and  jurisdiction  to  appoint  a  re- 
ceiver, all  other  directions  given  in 
the  order  as  to  bond  and  matters 
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of  A  like  kind,  were  to  be  reriewed 
if  they  were  erroneous,  by  appeal, 
or,  if  matters  of  irregularity,  by 
motion,  'i'he  appellant  has  been 
nnsucressful  in  liis  attacks  upon 
the  onier  by  appeals,  and  the  irreg- 
ularity as  to  the  bond  has  been 
cured  by'  the  order  now  appealed 
from,  which  should  be  affirmed. 
Terry  r.  Bange,  646. 

8.  Held  also,  that  it  is  not  a  substan- 
tial objection  to  the  order  that 
**Tlie  N.  Y.  Superior  Court"  was 
named  Instead  of  the  correct  name, 
"  The  Superior  Court  of  the  city 
and  county  of  New  York."  The 
words  used  sufficiently  identified 
the  court,     76. 

4.  liy  the  Code  of  Procedure,  notice 
to  the  judgment  creditor  was  not  a 
condition  precedent  to  the  exercise 
of  the  power  to  appoint  a  receiver. 
If  it  be  assumed  that  the  receiver  is 
not  a  resident  of  the  state,  and  fo^ 
that  reason  should  be  removed, 
there  should  be  no  removal  unless 

0  the  same  be  accompanied  by  a 
substitution  of  a  quiulfled  receiyer 
in  his  place.    lb. 


SURETIES. 

A  bond  executed  to  the  corporation 
of  the  city  of  New  York  by  sureties 
to  secure  the  performance  of  such 
a  lease  by  the  lessee  is  valid,  not- 
witlistanding  it  was  not  executed 
by  the  lessee.  Being  joint  and 
several,  it  binds  all  who  execute  it, 
especially  if  the  intention  of  the 
sureties  sufficiently  appears.  Mayor 
V.  Kent,  109. 

TAXES  AND  ASSESSMENT. 

Contract  for  the  payment  or  vacation 
qf  an  assessment — Deposit  as  secu- 
rity or  indemnity — Forfeiture  not 
favored  in  the  law.  See  Pirsaon  v. 
Arkenburgh,  474. 


TRESPASS. 

See  Elsyated  Railboads. 

TRIAL. 

1.  It  appeared  on  the  trial  that  the 


judgment  debtor  bad  deposited  the 
moneys  in  question  with  the  Union 
Trust  Company;  tliat  the  account 
was  with  '*  WUliam  N.  Griawold  in 
trust,"  and  there  was  no  designa- 
tion of  any  kind  as  to  the  trust, 
nor  as  to  any  person  for  whose 
benefit  the  trust  was  created.  It 
was  an  obligation  on  the  part  of 
the  Trust  Company  to  the  judgment 
debtor,  personally,  and  would 
remain  such  in  its  character  until 
l^ally  applied  to  the  lericimate 
claim  of  a  third  person.  On  these 
facts  alone  the  plaintiff  as  judgment 
creditor  would  be  entitled  to  a 
judgment,  and  the  appellant  was 
bound  to  establish,  on  the  trials 
affirmatively,  that  equitably  thd 
moneys  should  be  paid  to  her,  as 
being  the  remainder  of  money, 
tluit  belonged  to  her.  The  trial 
judge  found  that  the  appellant  had 
not  established  by  credible  wit- 
nesses that  her  money  had  been 
deposited,  but  did  find  that  the 
moneys  belonged  to  the  judgment 
debtor,  and  it  is  not  material  that 
this  finding  was  found  as  a  con- 
clusion of  law.  It  must  be  sus- 
tained and  upholds  the  judgmenL 
Oreen  ▼.  Oriswold,  24. 

2.  The  objection  that  the  complaint 
does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  is  not 
waived  if  not  expressly  taken  by 
demurrer  or  answer,  but  may  be 
made  at  the  trial.  It  is  an  objec- 
tion every  plaintiff  is  bound  to  meet 
at  the  trial  if  then  and  there  made. 
Nethercott  v.  Kelly,  27. 

3.  The  court,  at  the  close  of  this 
case,  allowed  the  jury  to  take  the 
pleadings  into  the  jury-room,  in- 
structing the  jury  *'  that  the  plead- 
ings may  be  r^arded  as  in  evidence, 
but  only  so  far  as  they  relate  to 
questions  at  issue  and  presented  at 
the  trial,  and  as  to  which  evidence 
has  been  taken,  or  where  the  facts 
are  admitted."  The  counsel  for 
plaintiff  requested  the  court  to 
instruct  the  jury  **  tliat  the  matters 
alleged  in  the  answer  are  not  to  be 
taken  as  admitted,  because  there  is 
no  pleading  on  the  part  of  the 
plaintiff  in  reply."  The  court 
refused  the  request  of  counsel,  and 
he  excepted.  Held,  that  it  was 
error  to  submit  the  pleadings  to 
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the  Jury  with  the  instmctioxis  given 
by  the  court  and  without  the 
modification  asked  for  by  the  coun- 
sel for  plaintiff.     Carroll  v.  Sweet, 

loa 

4.  Requests  to  the  court  to  charge, 
and  exceptions  to  refusals  to  charge, 
must  be  made  before  the  jury 
retires.  Exceptions  to  refusals  not 
taken  at  the  time  of  the  ruling  of 
the  court,  have  no  validity  and 
cannot  be  heard  on  appeal.  An 
exception  to  the  charge,  as  made, 
can  be  taken  at  any  time  before 
the  jury  has  rendered  a  verdict. 
Walker  v.  ^Second  Ave,  R.  B.  Co., 
14U 

5.  The  plaintiffs  made  out  a  slight 
case.  On  the  close  of  the  testimony 
on  both  sides  the  case  was  submitted 
to  the  jury  who  found  for  the 
plaintiffs;  but  in  view  of  all  the 
evidence  in  the  case,  fleld^  that  a 
motion  made  by  defendant,  at  the 
close  of  the  evidence  on  both  sides, 
for  a  direction  of  a  verdict  in  its 
favor,  should  have  been  eranted; 
and  the  judgment  and  the  order 
denying  a  motion  for  a  new  trial 
were  reversed  and  a  new  trial  or- 
dered. Kilpatnck  v.  Columbia 
Bank,  144. 

C  The  jury  rendered  a  verdict  for 
plaintiff  of  $:>0,  damages  for  in- 
juries received  by  him  through  the 
defendant's  negligence.  There  was 
evidence  of  incidents  and  appear- 
ances tending  to  show  that  the  in- 
juries were  slight  and  trivial,  and 
that  their  nature  and  extent  had 
been  exaggerated  by  plaintiff  in  his 
testimony.  Held^  that  it  was  the 
province  of  the  jiuy  to  determine 
on  the  evidence  as  to  the  nature, 
character  and  extent  of  the  injury, 
and  to  measure  their  verdict  ac- 
cording to  their  finding  thereon  ; 
and  that  the  court  could  not  say 
that  the  finding  of  the  jury  thereon 
called  for  a  larger  verdict  than  that 
which  they  rendered.  Brooks  v. 
Lnd'm^  145. 

7.  On  the  trial  it  appeared  that  the 
physician  who  attended  the  plain- 
tiff rendered  him  a  bill  for  $  100  for 
about  twenty  attendances,  and  that 
the  bill  had  not  been  paid.  There 
was  no  testimony  that  the  charge 
was  reasonable  or  customary. 
Held,  under  this  state  of  the  evi- 


dence, that  the  jury  were  not 
bound  to  find  a  veidict  for  the  face 
of  the  bill.    lb, 

8.  Questions  of  the  following  char- 
acter :  *'  What  was  the  agree- 
ment?" "What  was  the  under- 
standing?" "For  what  purpose 
was  a  check  given  ?"  are  properly 
ruled  out.  Stanley  v.  Fickhardt, 
147. 

0.  Heldy  that  it  is  irregular  to  make 
an  exception  by  inserting  in  the 
case  that  "defendant  excepts  to 
foregoing  italicized  portion  of  the 
charge."  An  exception  must  be 
taken  at  the  trial,  and  at  tliat  time 
the  charge  is  not  in  print,  and  no 
part  of  it  can  be  italicized.  This 
exception  can  be  entertained  only 
by  supposing  that  on  the  trial  there 
was  an  exception  to  a  part  of  the 
charge  represented  by  the  italics  in 
the  printed  case,  and  then  proceed- 
ing to  consider  the  supposed  excep- 
tion. Looram  v.  Third  Ave.  R,  R. 
Co..  105. 

10*  An  exception  to  refusals  to  • 
charge  in  the  following  form,  "I 
except  to  the  refusal  of  the  court 
to  charge  each  and  every  request 
submitted  by  me  as  requested  that 
he  has  declined  to  charge,  and  to 
the  refusal  of  the  court  to  find  any 
requests  as  requested  which  he  has 
charged  in  substance,"  raises  no 
question  for  determination  by  the 
general  term..  Drealer  v.  Hard, 
1»2. 

11.  Where  evidence  bearing  on  a  cer- 
tain question  of  fact  is  admitted 
under  exception,  yet,  if  the  except- 
ing party  is  not  injured,  the  ex- 
ception cannot  be  sustained  on  ap- 
peal, even  if  the  evidence  was  im- 
properly admitted,  d,  fortiori,  not 
when  certain  exhibits  which  were 
put  in  evidence  and  which  might 
of  themselves  have  been  a  suf&cient 
ground  for  the  ruling,  are  not  con- 
tained in  the  appeal  book.  Mor-- 
timer  v.  N.  Y.  El.  R.  R.  Co.,  244. 

12.  When  finding  of  fact  is  in  irre- 
concilable conflict  with  the  conclu- 
sions of  law  and  the  judgment 
based  thereon,  the  judgment  must 
be  reversed  on  appeal ;  this  al- 
though there  are  other  findings 
which  fully  sustain  the  conclusions 
of  law  and  the  judgment.  Pap- 
penheim  v.  Met  El.  Ry.  Co.,  281. 
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13.  A  judgment  should  not  be  re- 
versed lH':*aus«  of  inconsistent  ooa* 
elusions  of  law  when  the  judgment 
Lb  in  a(*(x>niiuice  with  the  correct 
conclusions  of  law  upon  the  facts 
found.  IVeUh  v.  Met  EL  By.  Co.^ 
40K. 

14.  On  the  trial  the  plaintiff  was  a 
witness  on  the  stand.  After  a 
lengthy  cross-examination  by  de- 
fendants' counsel  to  show  that 
plaintiff  had  notice  of  the  con- 
struction of  the  railroad,  and  took 
no  proceedings  against  the  com- 
pany, and  that  he  (plaintiff)  had 
used  the  defendants*  road  as  a 
means  of  travel,  the  defendants' 
counsel  asked  the  plaintiff  the  fol- 
lowing question:  **  And  during 
all  this  time  you  were  reserving 
^our  objections  ? ''  when  the  court 
interposed  and  said  **  you  have 
gone  far  enough  on  tliat  point ;  you 
can  ask  no  more  questions  on 
these  points/'  to  which  the  counsel 
for  the  defendants  duly  excepted. 
The  court,  on  appeal,  held^  that 
the  question  was  entirely  irrelevant 
and  immaterial.  The  examination 
of  witness  as  to  facts  had  been 
exliausted,  and  if  counsel  had  de- 
sired to  ask  any  further  question 
he  should  have  asked  the  same 
and  taken  the  ruling  of  the  court 
as  to  its  admissibility.  The  extent 
to  which  such  a  cross-examination 
should  be  allowed,  is  largely  within 
the  discretion  of  the  court  and 
such  discretion  was  properly  exer- 
cised in  the  refusal  of  the  court  to 
allow  questions  to  be  put  that  were 
absolutely  immaterial ;  tliat  did 
not  tend  to  prove  any  issue  of  the 
pleadings,  and  that  could  not  be 
asked  for  any  other  purpose  than  to 
waste  time.  Ro8S  v.  MeL  El,  Ry, 
Co., 412. 

15.  In  the  case  at  bar,  the  substantial 
controversy  between  the  parties, 
and  by  the  evidence  competently 
g^ven,  hinged  upon  the  disputed 
question  of  fact,  whether,  by  the 
settlement  of  March  5.  1884,  the 
entire  account  of  the  plaintiff  was 
closed,  and  upon  this  question 
there  was  quite  a  conflict  of  evi- 
dence. The  refusal  of  the  court  to 
submit  the  question  clearly  consti- 
tuted error.  Quittiby  v.  Carhart, 
452. 


16.  This  action  was  tried  at  special 
term  by  the  court  without  a  jury, 
and  the  record  shows  that  certain 
requests  to  find  were  presented  by 
plaintiff  and  defendants  and  passed 
upon  as  required  by  section  1023 
of  the  Code,  but  no  decision  of  the 
court  was  filed  pursuant  to  section 
1022  of  the  Code,  and  judCTient 
was  subsequently  entered  without 
such  decision.  HeUl,  that  in  the 
absence  of  a  decision  of  the  court 
directing  the  judgment  to  be  en- 
tered pursuant  to  section  1022  of 
the  Code,  the  judgment  is  entirely 
unauthorixed,  and  not  in  a  con41- 
tion  for  review,  and,  therefore, 
should  be  reversed  and  the  case 
remanded  to  the  special  term,  to 
be  decided  as  provided  in  section 
1 022  of  the  Code,  Futzel  v.  Schul- 
hoffj  505. 

17.  Further  keld^  that  if  the  judgment 
was  in  a  condition  for  review,  that 
some  of  its  provisions  cannot  be 
sustained,  and  there  are  other  de- 
fects and  errors  that  cannot  be  re- 
conciled to  the  existing  practice. 
lb. 

18.  A  new  trial  will  not  be  granted 
on  the  ground  of  newly-discovered 
evidence  unless  it  is  of  a  character 
that  would  probably  produce  a  dif- 
ferent verdict  if  a  new  trial  were 
had,  nor  where  the  party  asking  the 
new  trial  could  with  due  diligence 
have  procured  the  evidence  l^ore 
the  close  of  the  trial.  Mayer  y. 
Ilaarefit  574. 

Questions  addressed  to  expert  wit- 
ness to  draw  out  his  opinion  formed 
from  the  evidence  produced  on  the 
tricU — when  incompetent.  See  Love- 
less V.  Man.  Ry  Co.^  3. 

When  judgment  may  be  sustained  by 
facts  found  as  a  conclusion  qf  law. 
See  Green  v.  Griswoldf  24. 

Testimony  of  experts  as  to  value  of 
real  ejtiate  in  action  for  an  injunc- 
tion and  darnages  because  qf  tfte 
construction  and  maintenance  qf 
the  elevated  railroad  of  d^endants 
in  front  of  plaintifTs  premises.  See 
Kemochan  v.  N.T.EL  R,  R.  Co., 

Trial— stay  of,  pending  appeal  to 
general  term  in  another  action. 
See  Brady  v.  The  Mayor,  571. 

Trial  conduct  of,  as  to  failure  to  re- 
quest the  submission  to  the  jury  qf 
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questions  of  fact  as  to  admission  of 
evidence  producing  no  injury,  as  to 
toritten  communications  by  thecourt 
to  the  Jury,  the  parties  and  their 
counsel  being  present,  as  to  send- 
ing papers  to  the  Jury  after  their 
retirement.  — Infant,  immaterial  in- 
struction as  to  acquiescence  by  in 
contract,  an  inxtruclion  as  follows : 
**  /  do  not  wish  to  charge  you  that 
mere  delay  on  the  part  of  the  plain- 
tiff in  making  a  demand  after  ar- 
riving at  maturity  is  of  itself  an 
acquiescence  in  the  contract  made 
by  him  while  an  infant*' — held  im- 
'  material  in  view  of  the  charge  as  ac- 
tuaXly  delivered  which  in  effect 
withdrew  from  the  Jury  aU  question 
as  to  invalidity  qf  the  contract  by 
reason  qf  the  ii\fancy  of  the  plain- 
tiff and  submitted  the  case  to  their 
determination  solely  on  tJie  ques 
tion  as  to  whether  the  contract  had 
in  fact  been  made  and  the  plaintiff 
had  received  the  advantage  qf  it. 
See  r/torp  v.  Rileyy  589. 

TRUSTEES. 

1.  A  question  arises  upon  the  yalid- 
ity  of  bonds  issued  by  the  plaintiff, 
a  corporation,  some  of  which  were 
sold  to  defendants,  trustees  of  the 
same  or  some  of  them,  at  seventy- 
five  per  cent  of  their  face  value. 
Held,  that  the  transaction  in  itself 
was  not  invalid.  Lyceum  v.  Ellis, 
532. 

2.  Assuming,  however,  that  such  of 
the  defendants  as  were  trustees  of 
the  company  whert  they  took  the 
bonds  and  held  such  a  relation  to 
the  company,  that  the  latter  could 
avoid  the  transaction,  the  right  to 
avoid  was  an  equitable  right.  The 
transaction  was  not  void  but  only 
voidable,  and  might  be  ratified. 
If  the  stockholders  ratified  the  same 
expressly  or  by  acquiescence  after 
knowledge  for  a  sufficient  time, 
the  plaintiff  cannot  avoid  the  trans- 
action, and  the  facts  in  this  case 
fully  establishing  such  a  ratification 
and  acquiescence,  the  transaction 
cannot  be  avoided.    lb. 

Opening  an  account  by  a  treasurer  of 
a  corporation  in  his  own  name,  vnth 
the  addition  **  as  Treasurer,**  effect 
qf. — Ratifleation,powers  of  trustees 
and  qffUers  acting  as  individuals  in 


respect  thereof.    See  Columbia  Bk. 
T.  Gospel  T.  Ch.,  149. 


TRUSTS. 

1.  It  appeared  on  the  trial  that  the 
judgment  debtor  had  deposited  the 

.  moneys  in  question  with  the  Union 
Trust  Company;  that  the  account 
was  with  *'  William  N.  Oris  wold 
in  trust,"  and  there  was  no  desig- 
nation of  any  kind  as  to  the  trust, 
nor  as  to  any  person  for  whose 
benefit  the  trust  was  created.  It 
was  an  obligation  on  the  part  of 
the  Trust  Company  to  the  judg- 
ment debtor,  persomdly,  and  would 
remain  such  in  its  character 
until  legally  applied  to  the  legiti- 
mate claim  of  a  third  person.  On 
these  facts  alone  the  plaintiff  as 
judginent  creditor  would  be  entitled 
to  a  judgment,  and  the  appellant 
was  bound  to  establish,  on  the 
trial,  affirmatively,  that,  equitably, 
the  moneys  should  be  paid  to  her, 
as  bein£  the  remainder  of  moneys 
that  belonged  to  her.  The  trial 
judge  found  that  the  appellant  had 
not  established  by  credible  wit- 
nesses that  her  money  bad  been 
deposited,  but  did  find  that  the 
moneys  belonged  to  the  judnnent 
debtor,  and  it  is  not  material  that 
this  finding  was  found  as  a  conclu- 
sion of  law.  It  must  be  sustained, 
and  upholds  the  judgment.  Green 
V.  Griswold,  24. 

2.  The  land  and  premises  In  question, 
the  subject  of  this  action,  were 
conveyed  to  one  Clarissa  K.  Curtis, 
subject  to  a  prior  purchase  money 
mortgage,  and  she  and  her  husband 
conveyed  the' same  to  Eliza  Racey 
in  trust,  "to  receive  the  yearly 
income,  rents  and  profits  during 
the  natural  life  of  said  Clarissa, 
and  to  her  sole  and  separate  use, 
and  at  the  death  of  said  Clarissa, 
to  convey  said  land  to  the  children 
of  said  Clarissa,  living  at  her  death, 
and  the  surviving  children  of  such 
of  them  as  may  then  be  dead,  in 
equal  portions  per  stirpes  and  not 
per  capita.**  The  deed  further  pro- 
vided that  in  case  of  the  death  of 
said  Clarissa,  leaving  no  child  or 
grandchild  her  surviving  the  lands 
shall  belong  to  and  vest  in  the  heirs 
42 
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of  said   ClariMAy   to   whom    the 
trustees  shall    convey   the   same, 
etc.    The  mort^^e  to  which  the 
lands  were  subject  was  foreclosed 
by  action.    Clarissa  Curtis  and  her 
husband,    and    Eliza   Racey,    the 
trustee  and  holder  of  the  estate  for 
the  life  of  Mrs.  Curtis,  were  made 
parties  thereto,  and  the  lands  were 
sold  under  the  judgment  in  said 
foreclosure  action,  and  the  defend- 
ants claim  title  to  the  same  under 
the    Master*  s   deed.    Mrs.   Curtis 
died  in  188H,  leaving  children  and 
grandchildren,  none  of  whom  were 
maile  parties  to  said   foreclosure 
action,  and  after  her   death   the 
plaintiff  bctgan  this  action  to  re- 
cover the  possession  of  four  un- 
divided tenths  of  said  lands  that 
had   been   conveyed   to    him    by 
certain  of  the  children  and  grand- 
children  of   Mrs.    Curtis.     Eliza 
Racey,  the  trustee,  never  made  any 
conveyance  of  the  lands  under  the 
trust  deed.    Ueld^  That  this  action 
of  ejectment  cannot  be  sustain^. 
The  rule  given  by  Chitty  prevails 
in  this  state.     **  The  lessor  of  the 
plaintiff   must  also  have  a  strict 
legal  right,  a  mere  equitable  and 
beneficial  interest  without  the  legal 
title  will  not  suffice."    The  facts 
do  not  admit  a  presumption  that 
those    under    whom  the  plaintiff 
claims  have  received  a  conveyance 
from  Mrs.  Racey,  the  trustee,  or 
her  heirs.     The  trust  in  question 
was  not  nrierely  nominal,  or  sudi  a 
trust  that  equity  will  execute  it  by 
deeming    the    conveyance   made, 
although  not  actually  made,  etc 
That  under  the  statute  and  at  com- 
mon law  the  execution  of  a  power 
Implied  the  occurrence  of  the  event 
or  the  doing  of  the  act,  which  is 
the  future  existence   of   the   use 
intended   by    the    grantor.      The 
cestui  que  trusts,  represented  by  the 
plaintiff,  took  no  estate   by   the 
trust  deed,  but  will  have  an  estate 
according  to  the  act  done  and  the 
appointment  of  the  use  provided  in 
the  trust  deed.    When  that  act  is 
done,  and  not  until  then,  the  rule 
applies  that  **  the  appointment  re- 
lates back  to  the  deed  of  the  crantor 
of  the  power.**     The  plaintiff  liad 
no  legal  interest  in  the  land  that 
entitled  him  to  maintain  an  action 


of  ejectment,  and,  if  he  had  no 
such  legal  interest,  it  is  not  neces- 
sary to  inquire  if  he  had  an  interest 
of  some  other  kind,  and  then  to 
inquire  into  its  characteristics. 
Townshend  v.  Frommer^  90. 
Mattern  which  toiU  not  raise  a  trust 
or  an  UiiplieaUon  of  fraud  in  favor 
qf  parties  concluded  thereby,  or 
their  assignee^  in  respect  qf  par- 
ticular assets.  See  Murphy  v. 
FkUbrook,  2(yL 

See  CoirrKACTS,  0. 

UNDERTAKING. 
See  Costs  2. 

USURY. 

The  assignee  of  collateral  securities, 
wbich  the  nuUcer  of  a  usurious  note 
pledged  as  security  for  its  payment, 
by  his  complaint  seeks  equitable  re- 
lief in  an  action,  namely,  the  can- 
cellation of  the  note  (also  assigned) 
and  the  delivery  of  the  collaterab, 
etc  A  demurrer  to  the  complaint 
on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a 
.  cause  of -action,  was  sustained  by 
the  court  below.  Held^  that  the 
right  of  action,  claimed  by  the  com- 
plaint, is  expressly  given  by  section 
1911  of  the  Code  of  Civil  Procedure, 
and  that  before  that  action  was 
maintidnable  on  equitable  princi- 
ples generally;  and  plaintiff  is  en- 
titled to  the  equitable  relief  sought, 
and  is  not  bound  to  proceed  at  Law. 
An  action  at  law  will  not  lie  to  can- 
cel a  transaction,  nor  will  an  action 
at  law  lie  to  recover  things  pledged 
without  the  alternative  of  damages, 
if  not  delivered.  A  tender  of  the 
amount  advanced  on  the  collateral 
is  not  necessaiy.  The  offer  in  the 
complaint  to  pay  is  sufficient. 
Dickson  v.  Valentine,  128. 

VENDOR  AND  PURCHASER. 

1  Where  a  vendor  of  real  estate  is  ready 
and  able  on  the  day  specified  in  the 
contract  of  sale  for  its  completion  to 
give  a  good  and  marketable  title, 
and  tenders  to  the  vendee  the  deed 
called  for  by  the  contract,  and  de- 
mands the  payment  of  the  purchase 
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money,  and  the  vendee  refuses  to 
take  the  property,  accept  the  deed 
and  make  the  payment,  on  the 
ground  that  the  vendor  cannot  give 
a  good  and  marketable  title,  the 
vendee  cannot  maintain  an  action 
to  recover  the  sum  paid  to  the  ven- 
dor at  the  time  of  the  making  of 
the  contract  pursuant  to  its  terms 
on  account  of  the  purchase  money, 
without  showing  that  the  vendor 
had  waived  his  right  to  demand 

eerformance  on  the  law  day,  and 
is  right  acquired  by  such  tender, 
demand  and  refusal,  to  retain  the 
sum  so  paid  and  had  left  the  clos- 
ing of  the  contract  open,  and  while 
it  was  so  open  liad  either  put  it  out 
of  his  power  to  give,  or  had  on  de- 
mand refused  to  give  title.  Beyer 
V.  Braender^  429. 
2.  In  the  case  at  bar,  defendant  was 
able  and  ready  on  the  law  day  to 

five  a  eood  and  marketable  title; 
e  on  that  day  tendered  the  d^ 
called  for  by  the  contract  and  de- 
manded the  purchase  money ;  plain- 
tiff absolutely  refused  to  take  title, 
accept  the  deed,  or  make  payment. 
No  waiver  by  defen'dant  of  any  of 
his  rights,  nor  any  leaving  open  the 
closing  of  the  contract  was  shown ; 
but  it  was  shown  that  before  the 
commencement  of  the  action  de- 
fendant had  put  it  out  of  his  power 
to  give  title  to  plaintiff.  Held^ 
that  plaintiff  could  not  maintain 
this  action,  which  was  to  recover 
from  defendant  the  sum  of  money 
X)aid  on  account  of  the  purchase 
money  under  the  terms  of  the  con- 
tract at  the  time'  it  was  entered 
into.    lb, 

VERDICT 

See  Tbiai^,  5,  0. 

VERIFICATION. 

See  Pleading,  0. 

WARRANTY. 

See  Contracts,  10 

WITNESS. 

1*  An  expert   in   handwriting   was 
called  as  a  witness,  and  there  was 


then  exhibited  to  him  a  receipt, 
and  certain  other  papers  properly 
in  evidence,  and  then  he  was  asked 
to  state,  after  comparing  all  the 
papers,  but  especiallv  their  dates, 
whether  the  date  of  the  receipt  was 
January  22d  or  Julv  22d,  the  evi- 
dence was  excluded.  Held^  that  it 
was  properly  excluded.  Drealer^, 
Hard,  192. 

2.  In  order  to  enforce  the  prohibition 
against  disclosure  contemplated  by 
the  statute,  it  must  clearly  appear 
that  the  witness  was  attending  the 
party  in  a  professional  capacity, 
and  the  information  acquired  by 
him,  and  as  to  which  he  was  called 
to  testify,  was  acquired  In  that 
attendance,  and  was  necessary  to 
enable  him  to  act  in  that  capacity. 
The  burden  of  proof  that  such 
prohibition  exists,  rests  upon  the 
party  claiming  that  such  prohibi- 
tion shall  be  enforced.  In  the  case 
at  bar  the  exclusion  of  the  testi- 
mony held  to  have  been  error. 
Eeath  V.  B^way  d  Seventh  Ave, 
B.  B.  Co,,  496. 

8.  Held,  that  when  all  the  matters 
aimed  at  by  an  order  for  the  ex- 
amination of  plaintiff  before  answer 
under  section  872  of  the  Code  of 
Civil  Procedure  are  (as  in  the 
present  case)  such  as  call  for  an 
examination  as  to  the  commission 
of  a  crime,  or  as  to  something  that 
is  a  link  in  the  chain  of  proof  of 
the  commission  of  a  crime,  the 
judge  should  vacate  the  order  under 
the  discretion  given  to  him  on  the 
application  of  the  party  whose  ex- 
amination is  sought.  The  exercise 
of  such  discretion  is  analogous  to 
the  rule  upon  hearing  a  demurrer 
to  a  bill  in  chancery  for  the  discov- 
ery of  testimony.  If  the  bill  dis- 
closed that  the  interrogatories 
contained  therein  called  for  evi- 
dence tending  to  convict  the  de- 
fendant of  cnme,  the  demurrer  was 
sustained.  Held  also,  that,  in  every 
case  the  vacation  of  such  an  order 
is  within  the  discretion  of  the  court. 
BoberU  v.  Press  Publishing  Co,, 
626. 

Questions  addressed  to  expert  wit- 
ness to  draw  out  his  opinionformed 
from  the  evidence  produced  on 
the  trial, — When  inromp etent.  See 
Loveless  v.  Man,  By,  Co, ,  8. 
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